
 
 

OAH 60-2004-37824 

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

 
FOR THE DEPARTMENT OF NATURAL RESOURCES 

 
In the Matter of the NorthMet Project Permit 
to Mine Application 

 
ORDER ON MOTIONS,  

REQUESTS FOR CERTIFICATION, 
REQUESTS TO MAKE OFFERS OF 

PROOF, AND ORDER FOR 
PREHEARING CONFERENCE  

 
This matter is pending before Administrative Law Judge James E. LaFave on 

various motions, requests for certification, requests to make offers of proof, and requests 
for determinations as to issues related to the hearing. The Administrative Law Judge rules 
on these matters as indicated below and, additionally, sets this matter on for a prehearing 
conference. 

 
Jon W. Katchen and Bryson C. Smith, Holland & Hart, LLP, and Sherry Enzler 

General Counsel, represent the Minnesota Department of Natural Resources (DNR). 
 
Monte A. Mills and Aaron P. Knoll, Greene Espel, PLLP, together with Jay C. 

Johnson and Kathryn A. Kusske Floyd, Venable, LLP, represent PolyMet Mining, Inc. 
(PolyMet). 

 
Ann E. Cohen and Melissa Lorentz, The Minnesota Center for Environmental 

Advocacy (MECA), represent the Friends of the Boundary Waters Wilderness, Duluth for 
Clean Water, Center for Biological Diversity, Friends of the Cloquet Valley State Forest, 
Save Our Sky Blue Waters and the Save Lake Superior Association (collectively the 
Conservation Organizations). 

 
Paula G. Maccabee, Just Change Law Offices, represents WaterLegacy. 
 
Vanessa L. Ray-Hodge, Sonosky, Chambers, Sachse, Mielke & Brownell, LLP, 

and Sean Copeland, Legal Advisor, represent the Fond du Lac Band of Lake Superior 
Chippewa. 

 
For the purposes of this prehearing order, the Conservation Organizations, 

WaterLegacy and the Fond du Lac Band of Lake Superior Chippewa will be referred to 
as the Petitioners. 
 

Based on all the files, records, and proceedings in this matter, and for the reasons 
set forth in the attached Memorandum, 
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IT IS HEREBY ORDERED: 

 
1. As to the parties’ pending motions: 

a. The Conservation Organizations and the Fond du Lac Band of Lake 
Superior Chippewa’s Motion Regarding Evidence of Dam Safety is DENIED. 

b. WaterLegacy’s Motion to Include Evidence of Tailing Dam Safety is 
DENIED. 

c. The Conservation Organizations and the Fond du Lac Band of Lake 
Superior Chippewa’s Motion Regarding Evidence of Integrated Controls is 
DENIED. 

d. WaterLegacy’s Motion to Include Evidence Related to Integrated 
Engineering Controls is DENIED. 

2. As to requests for certification: 

a. The Conservation Organizations and the Fond du Lac Band of Lake 
Superior Chippewa’s request to certify their Motions to the Commissioner of the 
DNR (Commissioner) is DENIED. 

b. WaterLegacy’s request to certify their Motions to the Commissioner 
is DENIED. 

3. As to requests to make offers of proof: 

a. The Conservation Organizations and the Fond du Lac Band of Lake 
Superior Chippewa’s request to make an offer of proof regarding evidence of dam 
safety is DENIED. 

b. WaterLegacy’s request to make an offer of proof regarding evidence 
of tailing dam safety is DENIED. 

c. The Conservation Organizations and the Fond du Lac Band of Lake 
Superior Chippewa’s request to make an offer of proof regarding evidence of 
integrated controls is DENIED. 

d. WaterLegacy’s request for to make an offer of proof regarding 
evidence related to integrated engineering controls is DENIED. 

4. As to issues related to the hearing: 

a. Petitioners have the burden of proof in this proceeding. 
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b. The parties will present their cases and examine witnesses in the 

following order: PolyMet, the DNR, the Conservation Organizations, WaterLegacy, 
and the Fond du Lac Band of Lake Superior Chippewa. 

c. Petitioner’s request to have members of the public testify pursuant 
to Minn. R. 1400.6200, subp. 5 (2021) is DENIED. 

d. The parties will meet and confer regarding a proposed schedule for 
further proceedings. In their discussions, the parties shall address expert witness 
disclosures, discovery, possible motions, pre-filed testimony, and hearing dates. 

5. A prehearing conference will be held via WebEx on  Wednesday, August 
24, 2022, at 1:30 p.m. At that time, the parties are directed to join the prehearing 
conference by video or telephone as indicated below. 

 
The information to join the motion hearing is below: 
 
Join information 
 
Meeting link: 

https://minnesota.webex.com/minnesota/j.php?MTID=m27797007d5488dc
bf9417d65d177c766 
 

Meeting number (access code): 
2485 892 3037 

 
Password: 

ngPkY2fMx34 
 

Join by video system or application 
Dial 24858923037@minnesota.webex.com  
You can also dial 173.243.2.68 and enter your meeting number. 
 

Join by phone 
1-415-655-0003 United States Toll 
1-855-282-6330 United States Toll Free 
Access code: 2485 892 3037 

 
Dated:  July 29, 2022  

__________________________ 
JAMES E. LAFAVE 
Administrative Law Judge

https://minnesota.webex.com/minnesota/j.php?MTID=m27797007d5488dcbf9417d65d177c766
https://minnesota.webex.com/minnesota/j.php?MTID=m27797007d5488dcbf9417d65d177c766
mailto:24858923037@minnesota.webex.com
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MEMORANDUM 
 

I. Background 
 

In 2018, the DNR issued a permit to mine PolyMet to build and operate a copper-
nickel-platinum mine. Following an appeal of that issue and others, the Minnesota 
Supreme Court ultimately remanded the case with instructions for the DNR to hold a 
contested case hearing “to determine whether the bentonite amendment is a ‘practical 
and workable’ reclamation technique that will satisfy the DNR’s reactive waste rule, Minn. 
R. 6132.220, subp. 2(B)(2).”1  

 
The Supreme Court, however, refused to order contested case proceedings on 

any of “the other factual issues raised in [Petitioners’ petitions] including issues “not 
specifically raised in their briefs.”2 The Supreme Court specifically concluded it would not 
order a contested case hearing on the “tailing basin” or the “tailing waste storage facility,” 
the “seepage containment technologies,” the “adequacy of the proposed monitoring wells 
at the site,” and the “adequacy of the permit.”3 The Supreme Court also declined to order 
a contested case hearing on whether bentonite is an “available technology” and whether 
the bentonite amendment would impact the stability of the tailings basin dam, concluding 
that the DNR’s decision to deny a contested case as to these issues was supported by 
substantial evidence,4 The Supreme Court affirmed the DNR has the authority to identify 
the issues and scope of the contested case hearing.5  
 

The DNR issued a Notice and Order for Prehearing Conference and Hearing on 
September 24, 2021 (Notice of Hearing). In its findings the DNR stated: “Other issues 
raised by the Petitioners are specifically excluded from this contested case hearing. Such 
issues include but are not limited to the Flotation Tailings Basin dam, [and] the impact of 
the use of bentonite on the dam’s stability . . .  .”6  The DNR also stated that “this hearing 
will focus exclusively on whether the use of bentonite, as one of several mitigation 
measures, in the Flotation Tailings Basin, is a practical workable reclamation technique 
that will satisfy the DNR’s reactive waste rule.”7 The issue for hearing, as determined by 
the DNR, was: 

 
Is the proposed bentonite amendment a “practical and workable” 
reclamation technique pursuant to Minn. Stat. § 93.481, subd. 2, that will, in 
conjunction with other engineering controls, collection and treatment, 
monitoring, and inspection requirements set forth in the Permit to Mine 

 
1 In re the NorthMet Permit to Mine Application, 959 N.W.2d 731, 754 (Minn. 2021). 
2 Id. at 738, 750 n.13. 
3 Id. at 742, n.11. 
4 Id. at 752-54 
5 Id. at 738 n.4 
6 Notice and Order for Prehearing Conference and Hearing at 5 (Sept. 24, 2021) (Notice of Hearing). 
7 Id. at 6. 
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issued November 1, 2018, reduce oxygen and water infiltration and satisfy 
the reactive mine waste rule, Minn. R. 6132.220, subp. 2(B)(2)?8 

 
On January 11, 2022, the Conservation Organizations and the Fond du Lac Band 

of Lake Superior Chippewa filed a Motion Regarding Evidence of Dam Safety and a 
Motion Regarding Evidence of Integrated Controls. On January 11, 2022, WaterLegacy 
filed a Motion to Include Evidence of Tailings Dam Safety and a Motion to Include 
Evidence Related to Integrated Engineering Controls (collectively the Motions). PolyMet 
and the DNR responded to the Motions on January 24, 2022, and the Administrative Law 
Judge held a hearing on the Motions on January 31, 2022. 

 
On February 14, 2022, while the Motions were still under advisement, the DNR 

filed an Amended Notice and Order for Hearing Conference and Hearing (Amended 
Notice). The Amended Notice also addressed the scope of the hearing, stating that “other 
issues raised by the Petitioners are specifically excluded. Such issues include but are not 
limited to, the design of the Flotation Tailings Basin dam, alternative sites for the tailings 
basin, seepage containment systems, proposed monitoring wells, the impact the use of 
bentonite on dam’s stability, wet closure and alternatives to wet closure.”9 The Amended 
Notice further stated that “the hearing does not concern other engineering controls that 
are also being used to satisfy the DNR’s reactive waste rule in the Permit to Mine issued 
on November 1, 2018.”10 

 
The issue presented by the DNR in the Amended Notice is: 

 
Is the proposed bentonite amendment a “practical and workable” 
reclamation technique pursuant to Minn. Stat. § 93.481, subd. 2, that will 
reduce infiltration of oxygen and water into the stored tailings and satisfy 
the reactive mine waste rule, Minn. R. 6132.2200, subp. 2(B)? This issue 
encompasses the following five specific fact disputes: 
 

a. How bentonite would be applied to the tailings basin sides, 
beaches, and pond bottom to ensure its effectiveness in reducing infiltration 
of oxygen and water into the stored tailings over time? 

 
b. How should the application methods of the bentonite be 

evaluated or tested before application to ensure effectiveness in reducing 
infiltration of oxygen and water into the stored tailings? 
 

c. Would the pond-bottom, bentonite amended cover be 
effective in maintaining a permanent pond that acts as a water cover over 
the stored tailings? 
 

 
8 Id. at 9. 
9 Amended Notice at 5. 
10 Id. at 6. 
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d. Would any conditions in the pond result in a cation exchange 
that could reduce the effectiveness of the bentonite in reducing infiltration 
of oxygen and water into the stored tailings? 
 

e. How would PolyMet ensure bentonite’s effectiveness in 
reducing infiltration of oxygen and water into the stored tailings over time?11 

 
Petitioners field a Joint Motion to Nullify or Vacate the DNR’s Amended Notice 

(Joint Motion) on March 15, 2022. The Administrative Law Judge stayed his consideration 
of the Motions addressed here pending a ruling on the Joint Motion. The Administrative 
Law Judge issued an order denying Petitioners’ Joint Motion on June 27, 2022.  

 
As a result, the presently pending Motions must now be considered in light of the 

Amended Notice. Further, the parties have raised other issues requiring preliminary 
determinations, as explained further herein. 
 

II. The Petitioners’ Motions 
 
The Conservation Organizations and the Fond du Lac Band of Lake Superior 

Chippewa, followed by WaterLegacy, each filed two motions that mirror each other. One 
set of motions seek an order allowing Petitioners to conduct discovery and present 
testimony “related to the decision of the DNR to allow PolyMet to construct a flotation 
tailings basin (FTB) dam.”12 Similarly, the other set of motions seek an order allowing 
Petitioners to conduct discovery and present evidence and testimony “in these contested 
case proceedings on issues related to the engineering controls integrated with the 
bentonite amendments for the flotation tailings basin (FTB) proposed by [PolyMet] and 
approved in the Permit to Mine (PTM) issued by the [DNR] on November 1, 2018.”13 For 
the reasons discussed below, both sets of motions fail. 

 
A. Dam Safety  

 
Petitioners’ Motions regarding discovery and evidence related to dam safety must 

be denied for two reasons. First, this issue was resolved by the Minnesota Supreme 
Court. Second, the DNR excluded the issues in the Amended Notice. 

 
 Petitioners previously requested a contested case hearing regarding the 

construction of the tailing basin dam. The Commissioner denied the request and the 
Minnesota Supreme Court determined “substantial evidence” supported the 
Commissioner’s decision.14 

 

 
11 Id. at 8-9. 
12 See, e.g., Mem. in Support of Mot. to Include Evidence Related to Dam Safety at 1 (Jan. 11, 2022) 
(MCEA Mem. re Dam Safety). 
13 See, e.g., Mem. in Support of Mot. to Include Evidence Related to Integrated Engineering Controls at 1 
(Jan. 11, 2022) (WaterLegacy Mem. re Integrated Controls). 
14 NorthMet, 959 N.W.2d at 751. 
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The Supreme Court’s holdings in Northmet15 are the “law of the case.”16 This 
doctrine “applies when the appellate court has ruled on a legal issue and remanded for 
further proceedings. The issue decided becomes the ‘law of the case’ and may not be 
relitigated in a trial court or reexamined on appeal.”17 Here, the Supreme Court has 
decided the issue of whether there should be a contested case hearing on dam safety. 
This dispute is resolved and the decision is final. As Petitioners are not entitled to a 
contested case hearing on issues reading dam safety, they may not conduct discovery 
and present evidence on these issues. 

 
In addition, the DNR’s Amended Notice stated:  
 
Other issues raised by the Petitioners are specifically excluded from this 
contested case hearing. Such issues include, but are not limited to, the 
design of the Flotation Tailings Basin dam, alternative sites for the tailings 
basin, seepage containment systems, proposed monitoring wells, the 
impact the use of bentonite on dam’s stability, wet closure and alternatives 
to wet closure. . . .18 
 
This language also excludes the issues on which the Petitioners seek to obtain 

discovery and present evidence related to dam safety. The DNR has the authority to 
determine the issues and scope of the contested case hearing, and that determination is 
binding on the Administrative Law Judge.  

 
Petitioners are not entitled to a contested case hearing on dam safety issues or to 

present evidence and argument on those issues. Therefore, the Motions regarding 
discovery and evidence as to dam safety issues are DENIED. 

 
B. Integrated Controls 

 
Integrated controls are the other engineering controls, collection and treatment, 

monitoring, and other inspection requirements that operate “in conjunction with” the 
bentonite amendment.19  

 
In the Notice of Hearing the DNR initially filed stated that “other issues raised by 

the Petitioners are specifically excluded from this contested case hearing.”20 It went on to 
provide that “this hearing will focus exclusively on the use of bentonite, as one of the 
several mitigation techniques that will satisfy the DNR’s reactive waste rule.”21 The Notice 
of Hearing makes clear the DNR sought to hew as closely as possible to the issue 
identified for remand by the Minnesota Supreme Court in Northmet. The scope of the 

 
15 Id. at 731-760. 
16 Sigurdson v. Isanti County, 448 N.W.2d 62, 66 (Minn. 1989). 
17 Id. 
18 Amended Notice at 5. 
19 Mem. In Support of Mot. to Include Evidence of the Integrated Controls at 1 (Jan. 11, 2022) (MCEA Mem. 
re Integrated Controls). 
20 Notice of Hearing at 5. 
21 Id. at 6. 
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issue identified for remand and as specifically determined by the DNR does not include 
evidence regarding other integrated controls. 

 
The Amended Notice confirms that this matter’s scope excludes issues related to 

integrated controls. In the Amended Notice the DNR specifically stated “the hearing does 
not concern other engineering controls that are also being used to satisfy the DNR’s 
reactive waste rule in the Permit to Mine issued on November 1, 2018.”22  

 
The DNR has sole authority to determine the issues and scope of this contested 

case hearing. The DNR determined that integrated controls are beyond the scope of this 
matter. The Petitioners’ Motions regarding integrated controls are therefore DENIED. 

 
III. Offer of Proof 

 
The Second Prehearing Order permitted Petitioners to file motions “regarding the 

scope of the hearing.”23  The Motions, however, are all framed as motions “to authorize 
discovery and presentation of evidence and testimony” regarding either dam safety or 
integrated controls.24 Petitioners requested that, if the Motions were denied, the Motions 
be considered as an offer of proof. 

 
“An offer of proof provides the court with an opportunity to ascertain the 

admissibility of the proffered evidence and provides a record for a reviewing court to 
determine whether the lower court ruling was correct.”25  The right to make an offer or 
proof, however, is not absolute.26  

 
Through their Motions, Petitioners seek to introduce evidence that is unrelated to 

the specific issue identified for the hearing. Petitioners wish to offer information as to 
matters that the DNR determined were not part of this hearing, and regarding issues for 
which the Minnesota Supreme Court ruled Petitioners have no right to a hearing. 
Petitioners cannot make a viable offer of proof as to issues and matters that have no 
place in this proceeding.27 

 
Specifically, Petitioners claim the report of Dr. Emerman, which details the 

Brumadinho dam failure, is highly relevant to the question of whether the DNR properly 
issued the permits. This is not the proper forum to introduce this information. Petitioners 
would be better served presenting the information directly to the DNR. As the Minnesota 

 
22 Id.  
23 Second Prehearing Order at 2 (Nov. 19, 2021). 
24 See WaterLegacy Mem. re Integrated Controls. 
25 Santiago v State of Minnesota, 644 N.W.2d 425, 442 (Minn. 2002). 
26 See United States v Gregg, 451 F.3d 930 (8th Cir. 2006) (holding that the district court did not abuse its 
discretion in denying an offer or proof). 
27 Minn. R. Evid. 103(a)(2) addresses preservation of claims of error as to excluded evidence and requires 
that the substance of the evidence must be made known to the court by offer, or must be apparent from the 
content of the questions asked. In this case, an additional offer of proof is unnecessary to preserve a claim 
of error, as the record will contain Petitioners’ filings. 
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Supreme Court observed the “commissioner has ample authority to investigate safety 
issues as they arise in the context of permitted activities.”28 

 
The Petitioners’ request that their Motions be treated as offers of proof is denied.  
 

IV. Certification 
 

Anticipating the possibility that their Motions might be denied, Petitioners also 
requested that their Motions be certified to the Commissioner pursuant Minn. 
R. 1400.7600 (2021) Under that rule, after receiving an adverse ruling on a motion, a 
party may request that the Administrative Law Judge certify the motion to the agency.29 
In deciding whether to certifiy a motion an administrative law judge shall consider: 

 
A. whether the motion involves a controling question of law as to 

which there is substantial ground for a difference of opinion; or 
 

B. whether a final determination by the agency on the motion 
would materially advance the ultimate termination of the hearing; or 
 

C. whether or not the delay between the ruling and the motion to 
certify would adversly affect the prevailing party; or 
 

D. whether to wait until after the hearing would render the matter 
moot and impossible for the agency to reverse or for a reversal to have any 
meaning; or 
 

E. whether the issues are solely within the expertise of the 
agency.30 

 
Petitioners failed to demonstate the Motions meet any of the criteria for certification 

provided  in Minn. R. 1400.7600. The parties styled the Motions as requests for  orders 
to “discover and present evidence” on either dam safety or integrated controls.31 If a 
decision on the Motions is viewed as a ruling on the admisability of evidcen, the Motions 
may not be certified.32 

In essense, however, the Petitioners’ Motions constitute an effort to expand this 
proceeding well beyond the scope described in the Minnesota Supreme Court’s remand 
and the DNR’s articulation of the issues to be addressed.  

In this case, certification would be entirely contrary to some of the criteria listed in 
Minn. R. 1400.7600. For example, certification would not materially advance the ultimate 

 
28 NorthMet, 959 N.W.2d at 750 n.15. 
29 Minn. R. 1400.7600 (2021). 
30 Id. 
31 MCEA Mem. re Dam Safety at 1; WaterLegacy Mem. re Integrated Controls at 1. 
32 Minn. R. 1400.7600 (“Any party may request that a pending motion or a motion decided adversely to that 
party by the judge before or during the course of the hearing, other than rulings on the admissibility of 
evidence … be certified by the judge to the agency.”) (Emphasis added). 
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termination of the hearing, but instead would delay a final decision. Certification of the 
Motions is also not necessary to promote development of a full record and avoid a 
remand, as Petitioners seek to introduce evidence and issues outside the scope of the 
hearing. 

 For these reasons, Petitioners’ request to certify the Motions is DENIED. 

V. Issues Related to the Hearing 
 

The Petitioners in their Preliminary Statement and at the prehearing conference 
on November 1, 2021, raised questions about the burden of proof, the order of 
presentation of evidence at the hearing, and they requested that members of the public 
be allowed to testify at the hearing. Those requests were taken under advisement.33 They 
will now be addressed below.  
 

A. The Burden of Proof 

This case is being conducted pursuant to the contested case procedures set out 
in Minn. Stat. §§ 14.57 to .69 (2020) and the Contested Case Hearing Rules (Minn. 
R. 1400.5010-8401 (2021).34 Under those rules, the party “proposing that certain action 
be taken” has the burden of proof in a contested case hearing “unless substantive law 
provides a different burden or standard.”35  

 
This case arose out of the Petitioners’ appeal of the DNR’s denial of their petitions 

for a contested case hearing. The Supreme Court held that the Petitioners demonstrated 
they were entitled to a contested case hearing on the issue of whether the bentonite 
amendment is a “practicable and workable” reclamation technique,36 and the Minnesota 
Supreme Court ordered the DNR to hold this contested case hearing.37 
 

The order from the Supreme Court’s requiring the Commissioner to initiate a 
contested case proceeding puts this matter on the same footing as if the Commissioner 
had granted the Petitioners’ request in the first place. If she had, because the Petitioners 
are challenging the effectiveness of the bentonite amendment, they would be the party 
“proposing certain action be taken” and there would be no question that the burden of 
proof would be on the Petitioners.  
 

While it is true, PolyMet has the ultimate burden to establish that the bentonite 
amendment is a “workable and practicable” reclamation technique, in this contested case 
proceeding, the “party proposing that certain action be taken must prove the facts at issue 
by a preponderance of the evidence, unless the substantive law provides a different 
burden or standard.”38 This case stemmed from the denial of Petitioners’ request for a 

 
33 First Prehearing Order (Nov. 9, 2021). 
34 Amended Order at 3.  
35 Minn. R. 1400.7300, subp. 5. 
36 Id. at 752-54, 759-60. 
37 Northmet, 959 N.W.2d at 731. 
38 Minn. R. 1400.7300, subp. 5. 
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contested case hearing. Petitioners are the ones proposing that certain action be taken.39 
The position taken by the DNR or how they choose to prosecute this contested case 
hearing does not determine the burden of proof. The burden of proof is gleaned from the 
law. Here, the burden of proof is properly on the Petitioners.40 
 

B. The Order of Presentation of Evidence 
 

In general, the party with the burden of proof typically presents its evidence first.41 
The Administrative Law Judge, however, may require another party to proceed first if the 
judge determines it would be more expeditious, and doing so would not jeopardize the 
rights of other parties.42  

 
In this case, while the Petitioners have the burden of proof, PolyMet has the 

ultimate burden to establish that the bentonite amendment is a practicable and workable 
reclamation technique. Therefore, in the judgment of the Administrative Law Judge, it 
would make more sense for PolyMet to present its evidence first. The order of the 
presentation of evidence at the hearing will be as follows: PolyMet, the DNR, the 
Conservation Organizations, WaterLegacy, and the Fond du Lac Band of Lake Superior 
Chippewa. 

C. Testimony by Members of the Public 
  
At the prehearing conference on November 1, 2021, Petitioners urged the 

Administrative Law Judge to allow members of the public to testify at the evidentiary 
hearing. Minn. R. 1400.6200, subp. 5 (2021), provides that “in the absence of a petition 
to intervene,” the judge may, “hear the testimony and receive exhibits from any person at 
the hearing.”  

 
The sole issue in this case involves whether the bentonite amendment is a 

practicable and workable reclamation technique. It is a complicated, technical issue. 
While some members of the public may have knowledge related to the issue, there is no 
basis upon which to conclude that the parties and their experts are unable to provide the 
evidence necessary to complete the record, or that evidence offered by members of the 
public is necessary to create a comprehensive record. Petitioners’ request is, therefore 
DENIED. 
VI. Conclusion 

 
In addition to the rulings explained above, the Administrative Law Judge orders the 

parties to meet and confer regarding a schedule for further proceedings. The 
Administrative Law Judge urges the parties use their best efforts to agree to deadlines 
for expert witness disclosures, discovery, possible motions, pre-filed testimony, and 

 
39 See Minn. Ctr. For Envtl. Advocacy v Comm’r of Minn. Pollution Control Agency, 696 N.W.2d 398, 404 
(Minn. Ct. App. 2005). 
40 Id. at 404 (“Because it is the relator rather than the city or agency that is seeking to have the limit added 
to the permit, and because it is the imposition of that limit that is at issue in these proceedings, under Minn. 
R. 7300, subp. 5, relator is the party proposing the action and has the burden of proof.”). 
41 Minn. R. 1400.7800 (E). 
42 Id. 
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potential hearing dates, in order to create an efficient and effective process to adjudicate 
this matter. This matter has been focused on preliminary issues for several months, and 
at this time, the Administrative Law Judge intends to move this matter forward in the 
process so that the issues presented in the Amended Notice may be decided. The 
Administrative Law Judge also orders that a prehearing conference be scheduled to set 
the schedule for the remainder of the case. 

 
J. E. L.
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