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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF TRANSPORTATION

Brian Napstad, Applicant, FINDINGS OF FACT,
CONCLUSIONS OF LAW,
V. AND RECOMMENDATION

Minnesota Deartment of
Transportation, Respondent.

Permit No. 91653

This matter came on for hearing before Administrative Law Judge Jim Mortenson
on March 10, 2021. The hearing was convened virtually via an internet connection
providing visual and audio. The record closed on March 15, 2021, following the filing of
closing arguments.

Jeffery Thompson, Assistant Attorney General, appeared on behalf of the
Department of Transportation (Department). Brian Napstad (Applicant) appeared on his
own behalf and without legal counsel.

Fourteen exhibits were entered into the record, all provided by the Department.
Wayne Scheer testified for the Department. Applicant testified on his own behalf.

STATEMENT OF THE ISSUE

Did the Department’s denial of Applicant’s application for driveway access from
parcel No. 39-0-22440 to Minnesota Trunk Highway 65 comply with the Department’s
Access Management Manual and applicable law?

SUMMARY OF REPORT

The Department properly denied Applicant’s application for driveway access to
Highway 65.

Based on the evidence in the hearing record, the Administrative Law Judge makes
the following:



FINDINGS OF FACT

1. Applicant owns Government Lot 3 of Section 12, Township 49, Range 23
(PID 39-0-22449) (the property).! The property is 32 acres situated between a
neighboring property on the east and County Road (CR) 63 (225" Avenue) on the west.?
The neighboring property is owned by Kathleen and Richard Henderson and Matt
Grimes.?

2. The property is currently undeveloped. It is primarily wooded. There are
portions of wetland near the northeast corner of the property. The elevation is generally
higher on the western edge of the property (about 1300 ft.). There is a hill with an elevation
of 1328 ft. on the western edge of the property and another hill near the northwest corner
with an elevation of 1314 ft.# There is also a central hill, which rises to only 1304 ft. From
there, the property generally slopes to the east to lows between 1232 ft. in the northeast
corner and to 1224 ft. in the southeast corner.® An intermittent stream feeds the wetland
in the northeast corner running from southwest to northeast through the northern half of
the property.®

3. State Trunk Highway (TH) 65 borders the neighboring property on the east
and does not abut Applicant’s property.”

4. Applicant wants to build a garage for storage of boats and recreation
vehicles. ' Applicant plans to build the garage on a high point in the northeastern portion
of his property.!" Due to the terrain and distance to the abutting roadway (CR 63 to the

" Exhibit (Ex.) 101; Ex. 102; Ex. 105.

2 Ex. 101; Ex. 102; Ex. 103; Ex. 110.

3 Ex. 105.

4 Ex. 110.

5 Ex. 102; Ex. 103; Ex. 108; Ex. 110; Testimony (Test.) of Brian Napstad.
6 Test. of B. Napstad; Ex, 102; Ex. 110.
7T Ex. 101.

8 Ex. 102.

9 Ex. 110.

10 Test. of B. Napstad.

" d.
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west), Applicant seeks to build a shorter, less expensive driveway from his desired garage
location to TH 65."? (Potentially 100 feet on relatively level ground versus more than 1320
feet on ground of changing elevation and with more erosion likely.'3)

5. There is currently an overgrown logging road that provides access to the
northwestern corner of the property from CR 63.'* Most of the property frontage on CR
63 is readily available for road access.'®

6. On September 1, 2017, Applicant obtained an easement from the owners
of the neighboring property for the purpose of building the desired driveway with access
via TH 65 across the northern portion of the neighboring property.'®

7. In July 2020, Applicant filed an application with the Department for driveway
access to his property from TH 65.' The requested access point was .65 miles north of
milepost 127 and relied on the easement granted from the owners of the neighboring
property.'8

8. The Department began investigating the application for possible approval
and, on July 27, 2020, an initial review resulted in denial of the application.'® The reason
for the denial was because the property already had access to CR 63.2° Further,
according to the individual who conducted the review for the Department, despite
Applicant having an easement over the neighboring property, this was not sufficient to
grant “automatic access rights.”?! Finally, the sight distance requirements for the access
point requested by the Applicant were not met. This would result in possible “safety
problems.”??

9. On July 28, 2020, a Department staff person, Shane Gries, sent Applicant
an email stating only: “Your permit has been denied because you have access off 255™
Ave. to your property. We only give access off highway if you have no other means of
access.”??

10.  On July 29, 2020, Applicant sought reconsideration of the application
denial.?* Applicant stated that only a small portion of his property was accessible from
225% Avenue.? His letter of reconsideration argued:

2 d.

3 Ex. 111; Test. of B. Napstad.
4 Test. of B. Napstad; Test. of Wayne Scheer; Ex. 101.
S Ex. 111; Test. of W. Sheer.
6 Ex. 105.

7 Id.; Ex. 101.

8 Ex. 101; Ex. 105.

9 Ex. 106.

20 [d.

21 [d.

2 |d.

23 Ex. 109.

2 Ex. 101; Ex. 110.

25 Ex. 110.
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The northwest portion of the property accessed from 225" [Avenue] is
isolated from the majority of the property by an intermittent stream to the
south and wetlands to the east. The combination of elevation, wetlands, and
the intermittent stream render the eastern portion of the property
inaccessible and unusable without access from TH 65.%6

11.  Following Applicant’s request for reconsideration, Andy Johnson and
Wayne Scheer, Department engineers, scheduled an inspection of the property with the
Applicant.?” The men met at the property and an inspection took place, including required
measurements to determine whether access via TH 65 could meet safety standards.?®

12.  After reconsideration, the outcome did not change and Applicant was
notified on September 2, 2020.° The Department determined that, based on the
Department’s Access Management Guidelines, the access point did not meet the required
safety standards for sight lines. The requirement amount of sight distance was calculated
at 880 feet, but the Department measured only 747 feet of sight distance.?® The
Department further determined that reasonably convenient and suitable driveway access
existed on the abutting local road (CR 63), and that the use of local roads is always
preferred over a trunk highway.?' The Department pointed out that alternative building
sites were available on the property if Applicant wanted to build a shorter driveway.3?

13. Inaletter dated September 24, 2020, Applicant appealed the determination,
seeking a contested case hearing, and this proceeding followed.33

14. In December 2020, two additional Department engineers examined and
considered the impact of a guardrail on the sightlines for the proposed access location on
TH 65.34 Based on that review, and to maintain safety for motorists on TH 65, the
Department’s engineer, Daniel Erickson, recommended no changes to the guardrail near
the proposed access point.3®

15.  Any fact referenced in the memorandum below not specifically listed is
hereby incorporated into these findings of fact. Any finding of fact more appropriately
considered a conclusion of law is hereby adopted as such. Any conclusion of law more
appropriately considered a finding of fact is hereby adopted as such.

Based on these findings of fact, the Administrative Law Judge makes the following:

% |d.

27 Test. of B. Napstad; Test. of W. Scheer.

28 Test. of W. Sheer. (One engineer apparently came to measure up to three times.)
2 Ex. 112.

30 Id. (Sight distance is calculated based on multiple factors and is not a strict “if this, then that”
determination. See Mn/DOT Road Design Manual, Section 5.)

3TEx. 112.

32 d.

33 Ex. 113.

34 Ex. 101; Ex. 114.

35 Ex. 101; Ex. 114.
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CONCLUSIONS OF LAW

1. The Administrative Law Judge and the Commissioner have jurisdiction in
this matter pursuant to Minn. Stat. §§ 14.50, 160.18 (2020).

2. Pursuant to Minn. Stat. § 160.18, subd. 4, this report is a recommendation,
not a final decision under Minn. Stat. § 14.62, subd. 2a (2020). “The Commissioner must
make a written decision regarding the access permit.”3¢

3. Only “an owner or occupant of a property abutting a trunk highway” has the
right to appeal a denial of an access permit.®” Nevertheless, the Department permitted
Applicant, whose property does not abut a trunk highway, to appeal the denial of his
access permit. The Department has otherwise complied with all procedural requirements.

4. Minn. R. 8810.4400 (2019) provides:

Authorization to construct or alter a driveway shall consist of a permit duly
signed by the district engineer of the Minnesota Department of
Transportation having responsibility for the maintenance and
construction of the trunk highway in question. No driveway shall be
constructed from or to a trunk highway until such permit has been
obtained and supplemented by those permits that may be required by
local governing authorities.

5. The determination about trunk highway access is made by application of
the Minnesota Department of Transportation Access Management Manual (MnDOT
Access Manage Manual). The MnDOT Access Management Manual is a component of
the statewide transportation plan which has the force and effect of law, despite being
exempt from the rulemaking procedures under Minn. Stat. ch. 14 (2020).%8

6. The burden of proof in this matter is on the Applicant, the party proposing
that certain action be taken (the approval of his access permit).3® The standard of proof
is a preponderance of the evidence.*°

7. Applicant has failed to prove that the Department’s denial of his application
for an access permit to TH 65 was in error.

Based upon these conclusions of law, and for the reasons explained in the
memorandum below, the Administrative Law Judge makes the following:

36 Minn. Stat. § 160.18, subd. 4 (2020).
37 1d.
38 Minn. Stat. § 174.03, subd. 1 (2020).
39 Minn. R. 1400.7300, subd. 5 (2019).
40 d.
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RECOMMENDATION

The Department properly denied Applicant’s application for driveway access to TH
65. Therefore, the Judge respectfully recommends that Applicant’s appeal of the denial

of his application be DENIED.
&Q"/W//\\W et

JIM MORTENSON
Administrative Law Judge

Dated: April 14, 2021

Reported:  Digitally Recorded

NOTICE

This report is a recommendation, not a final decision. The Commissioner of the
Department will make the final decision after a review of the record. Under Minn.
Stat. § 14.61, the Commissioner shall not make a final decision until this Report has been
made available to the parties for at least ten calendar days. The parties may file
exceptions to this Report and the Commissioner must consider the exceptions in making
a final decision. Parties should contact Margaret Anderson Kelliher, Commissioner,
Transportation Building, 395 John Ireland Boulevard, Mailstop 100, St. Paul, MN 55155-
1899, 651-366-4800, to learn the procedure for filing exceptions or presenting argument.

The record closes upon the filing of exceptions to the Report and the presentation
of argument to the Commissioner, or upon the expiration of the deadline for doing so. The
Commissioner must notify the parties and Administrative Law Judge of the date the record
closes. If the Commissioner fails to issue a final decision within 90 days of the close of
the record, this Report will constitute the final agency decision under Minn. Stat. § 14.62,
subd. 2a.

Under Minn. Stat. § 14.62, subd. 1, the Commissioner is required to serve its final

decision upon each party and the Administrative Law Judge by first class mail or as
otherwise provided by law.
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MEMORANDUM

l. Introduction

The legislature has provided the Commissioner of the Department with authority
to regulate the building of, and access to, state roadways through the use of regular state-
wide planning.*' The statewide transportation plan is exempt from the Minnesota
Administrative Procedures Act (Minn. Stat. ch. 14).42 The Minnesota Department of
Transportation Access Management Manual (Access Manual) is part of the state
transportation plan and is the regulatory mechanism for managing access to state trunk
highways.*3

Applicant applied for a permit to access TH 65 from his property. His property does
not abut TH 65, but he does have an easement through the neighboring property to TH
65. Applicant’s application was denied by the Department based on the policies and
guidance provided by the Access Manual. The Department denied the permit because:
(1) Applicant already has access to a local road on the opposite side of his property; (2)
his property does not abut TH 65; (3) and even with the easement to reach TH 65, a
driveway at that point is less safe than recommended by highway safety standards.

Applicant generally believes the Department is disregarding his right to access TH
65. The evidence demonstrates, however, that the Department has exceeded its duties
to Applicant. The Department carefully evaluated Applicant’s request for a permit. It
continually worked with Applicant to see if recommended standards for highway safety
could be met with the proposed access point, even though Applicant had no access right
other than through an easement. Even after Applicant requested a contested case
hearing, the Department re-examined the proposed access point to see if there were
other means of meeting recommended safety requirements. Finally, despite not having a
statutory right of appeal, the Department made no objection to the submission of this
dispute for a contested case hearing. It strikes the Administrative Law Judge that the
Department has been exceedingly diligent in its efforts to hear Applicant and to work
constructively with him, despite not finding a solution Applicant finds desirable.

Applicant’s arguments in support of his position that the Department failed to
properly grant his application for an access permit are unconvincing. First, Applicant
argues that if he must build a driveway from the local road on the western side of his
property, it will require a circuitous route through his property to his desired building site.
This is not reasonably convenient and suitable, according to Applicant. Second, Applicant
argues that the Department ignored policies 3.3.2 and 3.3.4 of its Access Manual. Finally,
Applicant argues that the Department misapplied the Access Manual’'s sight distance
recommendations by treating those recommendations as requirements.

41 Minn. Stat. § 174.03, subd. 1.
42 Id.
43 Ex. 107. MN/DOT Access Management Manual, 3.3 Driveway Connections (Jan. 2, 2008).
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Il Applicant lacks a right of access to TH 65 and has a reasonably convenient
and suitable alternative access from CR 63.

The fundamental flaw with Applicant’s position is that his property does not abut
TH 65. As a result, he can only obtain a right of access to his property via TH 65 if two
conditions are met. First, he must have a legal and documented easement (which he
has).** Second, the easement must be “the only reasonably convenient and suitable
access to the nonabutting parcel or lot.”#® In other words, there must not be a “reasonably
convenient and suitable alternative access” to the property.*® This is the heart of the
dispute: does Applicant have a reasonably convenient and suitable alternative access to
his property such that access via TH 65 is not necessary?

Appellant believes that the only reasonably convenient and suitable access to his
property is from TH 65 via the easement. The Department contends that reasonably
convenient and suitable alternative access is available from CR 63 on the opposite side
of Applicant’s property.

It is established in law that property owners have a right to reasonably convenient
and suitable access to their property.4” This concept developed during the rapid growth
and improvement of roads and highways in the mid-twentieth century.*® Whether a
property owner has reasonably convenient and suitable access to his property is a mixed
question of law and fact. It is dependent “to some extent on the nature of the property
under consideration.”*® According to the Access Manual, reasonably convenient and
suitable alternative access also depends on “the importance and function of the
highway.”*°

The Department’s policy provides the following questions for guidance, which are
applicable here, to evaluate whether the potential alternative access is reasonably
convenient and suitable:

. Are there existing or proposed structures and parking areas situated
to allow use of the potential alternative access?

o Are there any environmental, topographic, or other physical
constraints or easements associated with the property or
surrounding area that would prevent reasonable use of the potential
alternative access?

44 Ex. 107 at 22; Ex. 105, Driveway Easement Agreement.

45 Ex. 107 at 22.

46 Id.

47 Johnson v. City of Plymouth, 263 N.W.2d. 603, 605-06 (Minn. 1978).

48 See generally, Hendrickson v. State, 127 N.W.2d 165, 171-72 (Minn. 1964).
4 Johnson, 263 N.W.2d. at 607.

50 Ex. 107 at 23.

[158678/1] 8



. Will the potential alternative access to the property be consistent or
comparable with similar properties on the corridor?

. Are the potential alternative street routes functionally suitable and
structurally capable of carrying the anticipated traffic volumes and
vehicle types?

. Will the anticipated traffic volumes and vehicle types be compatible
with the surrounding neighborhood?

. Can the potential alternative access be constructed to meet design
criteria, such as sight distance?®'

Applicant wants to build a storage garage on a hill in the northeast corner of his
property. Much of the property is hilly and small portions of it consist of low-lying wetland.
One particular concern to Applicant is that, if he constructs his storage garage in the
desired location (in the northeastern corner of the property), when it rains or when there
is melting, the high areas drain across the property to the wetland, which will wash out
the driveway. The easement to Highway 65 would enable Applicant to avoid the expense
of creating a drainage system to prevent washout and allow him to construct a shorter
driveway.

Applicant presented no evidence demonstrating that his desired location for the
structure was the only possible location. By changing this location, Applicant could reduce
his costs of the driveway from CR 63. Further, constructing the driveway to his desired
location is not impossible, merely more expensive than constructing a driveway from his
desired build location to TH 65. Nothing about the proposed structure or the environment
or topography is preventing Applicant from accessing CR 63. It is merely inconvenient
and more expensive for him.

“[T]he imposition of even substantial inconvenience has not been considered
tantamount to a denial of reasonable access.”® Thus, reasonably convenient and suitable
access is where there is no “substantial impairment of the right of access.”®® In Dale
Properties, the reconstruction of a highway resulted in a property owner no longer having
direct access to both directions of traffic, but rather, only one. It required a more circuitous
route to travel on the highway to get to and from the property. The Minnesota Supreme
Court ruled that “as long as property owners have access to the abutting highway in at
least one direction, the use of highway medians that prohibit crossover from one travelled
lane to another merely results in circuitry of route,” not a “substantial impairment of the
right of access.”® While Dale Properties is distinguished because it involved a property
abutting the highway, the principle it stands for is applicable here, where a property with
no right of access seeks access merely for convenience.

5 d.

52 Johnson, 263 N.W.2d. at 609.

53 Dale Properties, LLC v. State, 638 N.W.2d 763, 767 (Minn. 2002) (internal citations omitted).
54 1d.
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Finally, Applicant presented no evidence that access to and from his property from
CR 63 was prohibited by the suitability of the access point. The infrequent use of
Applicant’s access point to bring boats and recreational vehicles to be stored is entirely
consistent with property uses in rural areas of the state. Nothing about the county road
abutting Applicant’s property would prohibit Applicant’s desired use of his property.
Further, the evidence shows that CR 63 intersects with TH 65 a short distance from
Applicant’s property to the north. As a result, he would have convenient access to points
travelled on TH 65 from his road access on CR 63.%°

11l. Conclusion

Applicant lacks a right to access TH 65. The Department considered the permit
application and correctly determined that Applicant’s access to CR 63 was reasonably
convenient and suitable. Therefore, no additional analysis of the permit application was
necessary. Nevertheless, the Department made additional efforts to evaluate the
application in terms of the safety of an access point on TH 65. The efficacy of these efforts
are irrelevant and not examined here because: (1) Applicant has no right of access to TH
65; and (2) he has reasonably convenient and suitable alternative access to and from his
property from CR 63. Applicant has reasonably convenient and suitable access to and
from his property because his access is not substantially impaired. Thus, the Judge
respectfully recommends that Applicant’s appeal of the denial of his access permit
application be DENIED.

J.R.M

55 Ex. 101, 103, 104; Test. of W. Sheer.
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