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STATE OF MINNESOTA
COURT OF ADMINISTRATIVE HEARINGS

FOR THE PUBLIC UTILITIES COMMISSION

In the Matter of a Formal Complaint by the FINDINGS OF FACT,
Upper Sioux Community  Against CONCLUSIONS OF LAW,
Minnesota Valley Cooperative Light & AND RECOMMENDATION
Power Association

The above-entitled matter came before Administrative Law Judge Joseph C.
Meyer for a hearing on January 28, 2026. The record closed on March 11, 2026, upon
the filing of the parties’ reply briefs.

Joshua Peterson and Allison Mitchell, Faegre Drinker Beadle & Reath LLP,
appeared on behalf of the Upper Sioux Community (Complainant). Matthew Haugen,
Nelson Oyen Torvik P.L.L.P., appeared on behalf of Minnesota Valley Coopearative Light
& Power Association (Respondent). Katherine Arnold, Assistant Attorney General,
appeared on behalf of the Department of Commerce (Department).

STATEMENT OF THE ISSUES

1. What is the appropriate remedy for resolving the formal complaint filed by
Complainant regarding Respondent’s position on Complainant’s plans to operate a
2.5 MW solar array and 800 kW battery storage system (collectively, “the Project”) on
tribal land to offset the power needs of the Prairie’s Edge Casino Resort (Prairie’s Edge)?

2. Is the Project a behind-the-meter distributed resource?
SUMMARY OF RECOMMENDATION

The Commission should issue an order requiring Respondent to continue providing
electric service to Complainant, notwithstanding Complainant’s decision to construct and
operate the Project, subject to the conditions described in this Report. The Project is a
behind-the-meter distributed resource.

Based on the evidence in the hearing record, the Administrative Law Judge makes
the following:



FINDINGS OF FACT

. Respondent

1. Respondent is an electrical cooperative established pursuant to the Rural
Electrification Act of 1938." Respondent provides electric service to approximately
5,250 members in eight counties in western Minnesota.?

2. As an electrical cooperative, Respondent has an exclusive assigned service
area pursuant to Minn. Stat. § 216B.40 (2024).

3. Respondent is governed by a board of directors elected by its members.3
Respondent’s bylaws provide that the board of directors shall direct the business and
affairs of Respondent, make all necessary rules and regulations not inconsistent with law,
and have the power to employ and dismiss a manager.*

4. The board of directors sets the electric rates and fees for the electrical
service Respondent provides to its members.> Respondent has retained Power Systems
Engineering, Inc. (PSE), to conduct cost of service studies to develop rate and fee
recommendations to the board, which then sets rates and fees for its members.®

5. Minnesota Valley Board Policy 323 (Board Policy 323) addresses the
interconnection of consumer-owned distributed generation.” This policy was first adopted
on August 27, 2015, and has subsequently been amended, most recently on June 27,
2019.8

6. Board Policy 323 provides guidelines for the interconnection with and
purchase of electricity from small power generation and alternate energy Qualifying
Facilities (QF).® Respondent characterizes this policy as establishing the application
procedure and qualification criteria for cooperative members for the delivery,
interconnection, metering, energy credit and purchase of electricity from inverter connect
QF rate less than 40-kilowatt alternating current (AC) at the point of common coupling.'°
Respondent asserts that this policy provides safeguards from electric shock and other

" Exhibit (Ex.) MVC-101 at 3 (Carruth Direct).

2 Ex. MVC-101 at 3 (Carruth Direct).

3 Ex. MVC-101 at 4 (Carruth Direct).

4 Ex. MVC-101 at 5 (Carruth Direct).

5 Ex. MVC-101 at 6 (Carruth Direct).

6 Ex. MVC-101 at 6 (Carruth Direct).

7 Ex. MVC-101, Ex. D (Carruth Direct) (Board Policy No. 323). Exhibit D includes the June 27, 2019 Board
meeting minutes approving the most recent change to Board Policy 323, and a copy of the current version
of Board Policy 323 is attached to those minutes.

8 Ex. MVC-101, Ex. C (Carruth Direct) (Respondent Aug. 27, 2015 Board Meeting Minutes); Ex. MVC-101,
Ex. D.

9 Ex. MVC-103 at 4 (Kubesh Direct).

10 Ex. MVC-103 at 4 (Kubesh Direct).
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hazards for the protection of the generating system owner, the general public and the
Cooperative’s line personnel."

7. Respondent’s primary wholesale power supplier is Basin Electric Power
Cooperative (Basin Electric).'> Respondent’'s wholesale power agreement (Wholesale
Contract) with Basin Electric is an “all-requirements” contract.’® Under the terms of the
Wholesale Contract, Respondent is required to purchase all of the power Minnesota
Valley requires from Basin Electric, subject to conditions not relevant here.'* The only
parties to the Wholesale Contract are Respondent and Basin Electric.'®

8. In the past, Respondent has received multiple requests and inquiries from
members wondering about their ability to construct a solar array in Respondent’s service
territory that would be used to offset their electrical use (demand) and that would have a
capacity of 40 kilowatts or greater. With each inquiry, the Respondent’s Members
Services Department told the member that such a proposed solar array is not allowed
under Respondent’s board policies. Representatives of the Members Services
Department have told members that anything 40 kilowatts or greater could not be used
by a member in Respondent’s service territory and would need to be exported outside of
Respondent’s service territory. Representatives of the Members Services Department
present options for this export, including possible sale to Basin Electric or transmission
by Respondent to an entity outside of Respondent’s service territory.'®

9. Respondent’s members have 38 solar arrays and 4 wind turbines installed
within Respondent’s defined service territory.'” The generating capacity of the largest
solar array operated by a member is 39.4 kilowatts.’”® Respondent’s treatment of
Complainant is consistent with its treatment of other members in the past.’®

Il Complainant

10. Complainant is a federally recognized Indian nation with a reservation
located near Granite Falls, Minnesota (Reservation).?’° The Reservation was established
pursuant to treaties with the United States and has since been expanded through
Complainant’s ongoing reacquisition of land in the area.?’ The maijority of the
Reservation’s land is held in trust for Complainant.??

" Ex. MVC-103 at 4-5 (Kubesh Direct).

2 Ex. MVC-101 at 15 (Carruth Direct).

13 Ex. USC-1, LR-D-5 at 2 (Rasmussen Direct).

4 Ex. MVC-101 at 15, Ex. J at 2 (Carruth Direct).

5 See Ex. MVC-101, Ex. J (Carruth Direct).

6 Ex. MVC-101 at 16 (Carruth Direct).

7 Ex. MVC-103 at 11 (Kubesh Direct).

8 Ex. MVC-103 at 11 (Kubesh Direct).

9 Ex. MVC-101 at 16 (Carruth Direct). As explained below, the central issue in this proceeding is a solar
array Complainant proposes to construct and operate.
20 Ex. USC-1 at 1 (Rasmussen Direct).

21 Ex. USC-1 at 1 (Rasmussen Direct).

22 Ex. USC-1 at 1 (Rasmussen Direct).
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11.  The service area assigned to Respondent under Minn. Stat. § 216B.39
(2024) overlays a large portion of the exterior boundaries of the Reservation.??

12. Complainant entered into its first gaming compact with the State of
Minnesota in 1990.%* Following the passage of the Indian Gaming Regulatory Act and
compacts with the state, Complainant opened the Firefly Creek Casino on Reservation
lands.?®

13. Inthe early 2000s, Complainant decided to close Firefly Creek and open a
new casino operation on a new parcel on the Reservation. Firefly Creek ceased
operations in the early 2000s.26 Complainant opened Prairie’s Edge in 2003.%"

14. Prairie’s Edge is an economic enterprise of Complainant and sits on land
held in trust by the federal government for the benefit of Complainant. It now includes a
160-room resort hotel and a 20,000 square-foot conference facility that serves the
broader region. It is the Complainant’s largest economic enterprise, and is open 24 hours
a day, seven days a week.?8

15. Because land held in trust by the federal government is not taxable,
Complainant cannot rely on property taxes to fund government services.?® Revenues from
Prairie’s Edge serve as the primary source of funds for Complainant's budget for
government operations and public services, including housing, education, health care,
cultural preservation, economic protection, veteran services, rehabilitation programs, and
future tribal economic development.3°

Ml Prior Contractual Relationship Between Respondent and Complainant

16.  On August 30, 1990, Respondent and Complainant entered into an aid to
construction agreement (Construction Agreement).3! At that time, Respondent had a line

23 Both Complainant and Respondent indicated in their proposed findings that this is true, and the
geographic relationship between Reservation boundaries and Complainant’s assigned service territory is
not disputed by any party. References to service territory describe the geographic location of Complainant’s
sovereign land in relation to Respondent’s statutorily-defined service territory, and are not intended to imply
any conclusions about the effect of Complainant’s tribal sovereignty with respect to the applicability of either
state law or Respondent’s policies on Complainant. Those issues are discussed separately below.

24 Ex. USC-1 at 3 (Rasmussen Direct).

25 Ex. USC-1 at 3 (Rasmussen Direct).

26 Ex. USC-1 at 3 (Rasmussen Direct).

27 Ex. USC-1 at 3 (Rasmussen Direct).

28 Ex. USC-1 at 3 (Rasmussen Direct).

29 Ex. USC-1 at 4 (Rasmussen Direct).

30 Ex. USC-1 at 4 (Rasmussen Direct).

31 Ex. USC-1 at 5, LR-D-2 (Rasmussen Direct).
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for single phase service in the area where Firefly Creek was being built, but three-phase
electric service would be required to meet the needs of the completed casino.3?

17. Respondent’s policy requires members to pay for the entire cost of
upgrading service for new facilities such as Firefly Creek and provides for such payments
to be credited against the member’s electrical bills over a five-year period.33

18.  Pursuant to this policy, the Construction Agreement required Complainant
to pay $30,000 to Respondent, half as a down payment and half as monthly installment
payments split across three years.3* The Construction Agreement required Respondent
to then credit the amount paid, plus interest, against the electric service charges incurred
by Complainant until the $30,000 plus interest had been returned as credits.®®> The
contractual obligation to credit the payment, plus interest, was satisfied in or around
1995.36

19.  The Construction Agreement also provided that “{Complainant] agrees that
it will be a member of [Respondent] as a part of its receipt of electric service, that its
membership is subject to [Respondent’s] Articles of Incorporation, By-Laws, and
policies .. .” and entitles Complainant to “capital credits based upon its usage of
electricity.”3’

20. Firefly Creek entered into two power purchase agreements with
Respondent on December 3, 1990.%8 The power purchase agreements provided that the
agreements would remain in effect for a period of five years and thereafter until terminated
by either party giving three months’ notice in writing.3°

21. Prairie’'s Edge purchases electricity from Respondent based on
consumption and has not entered into a power purchase agreement with Respondent.4°

IV. The Project

22. In 2024, Complainant contracted with Wolf River Electric (Wolf River) to
design and construct a 2.5-megawatt behind-the-meter*! solar project with an on-site
battery energy storage system (BESS) (the Project).4?

%2 Ex. USC-1, LR-D-2 at 1-2 (Rasmussen Direct).

33 Ex. USC-1, LR-D-2 at 2 (Rasmussen Direct).

34 Ex. USC-1, LR-D-2 at 2 (Rasmussen Direct).

35 Ex. USC-1, LR-D-2 at 2-3 (Rasmussen Direct).

36 Ex. USC-3 at 7 (Rasmussen Rebuttal); Hearing Transcript (Hrg. Tr.) at 41:1-3 (Rasmussen).
37 Ex. USC-1, LR-D-2 at 4 (Rasmussen Direct).

38 Ex. USC-1 at 6, LR-D-3, LR-D-4 (Rasmussen Direct).

39 Ex. USC-1, LR-D-3 at | 5; Ex. USC-1, LR-D-4 at [ 5 (Rasmussen Direct).

40 Ex. USC-1 at 6 (Rasmussen Direct).

41 As discussed in more detail below, “behind-the-meter” refers to a situation where both the customer’s
generator and the customer’s load are connected on the customer side of a utility meter.

42 Ex. USC-1 at 6 (Rasmussen Direct).
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23. The Project was designed to offset approximately 30 percent of Prairie
Edge’s energy consumption.4® Complainant intends for all power generated by the Project
to be consumed or stored on its land and does not intend to sell any power generated by
the Project.4

24.  The Project is sited wholly on the Community’s trust lands within the exterior
boundaries of the Reservation near Prairie’s Edge.*®

25.  The Community decided to develop and construct the Project to support the
Community’s long-standing objectives of economic development, self-reliance, and
generation of renewable energy on its land.*®

V. Disputes About the Project

26. In 2023, Respondent first received communication from Complainant and
Wolf River inquiring about the possibility of constructing a solar array in Respondent’s
defined service territory. At the time, it was Respondent’s understanding that Complainant
was working with Wolf River about possibly building a solar array. Information was
provided to Respondent that the proposed solar array would be for 2.5 megawatts with
battery storage and was intended to offset the electricity usage of Complainant at Prairie’s
Edge.%’

27.  Scott Kubesh, Respondent’'s Members Service Manager, personally spoke
with Complainant’s representative. Kubesh told Complainant that the proposed large
solar array was not allowed unless any electricity generated of 40 kilowatts or greater
would be exported outside of Respondent’s defined service territory. Kubesh told
Complainant that Respondent would be willing and able to export any electricity
generated by the proposed solar array of 40 kilowatts or greater using Respondent’s
transmission system. Kubesh stated that Respondent would charge a standard
reasonable wheelage fee for transporting the excess electricity. Kubesh stated that Basin
Electric may be willing to purchase the electricity generated by the proposed solar array
of 40 kilowatts or greater.#® Kubesh provided contact information for Basin Electric.*®

28. Board Policy 323 lays out, in the Section Il Policy portion, the process a
member must follow to apply to install a Qualifying Facility in Respondent’s service
territory. It states that any member-consumer who wants to install a distributed generation
(DG) system on their premises and to interconnect it with the Cooperative’s distribution
system must submit a completed Distributed Generation Interconnection Application
accompanied by the proper application fee. Respondent asserts that a solar array would

43 Ex. USC-1 at 6 (Rasmussen Direct).
44 Ex. USC-1 at 7 (Rasmussen Direct).
45 Ex. USC-1 at 7 (Rasmussen Direct).
46 Ex. USC-1 at 7 (Rasmussen Direct).
47T Ex. MVC-101 at 12 (Carruth Direct).
48 Ex. MVC-101 at 13 (Carruth Direct).
49 Ex. MVC-101 at 13 (Carruth Direct).
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be considered a DG system under Board Policy 323.5° In August 2024, Respondent
received a signed Distributed Generation Interconnection Application from
Complainant.5’

29.  After reviewing the Distributed Generation Interconnection Application,
Respondent determined that based on the large size of the proposed solar array that an
Interconnection Study would need to be completed. Scott Kubesh provided the
Community with an Interconnection Study Process Offer with PSE. The offer provided for
a payment of $11,000 to be paid by Complainant to PSE for the completion of the
interconnection study, among other terms.>?

30. Complainant accepted the Interconnection Study Process Offer by signing
the offer and making payment of $11,000 on September 9, 2024. Respondent told
Complainant that before any construction or approval could occur, the Interconnection
Study would need to be completed. Respondent never told Complainant that it approved
the Distributed Generation Interconnection Application or that the proposed solar array
would comply with Respondent’s rules and regulations.%3

31.  After signing the Interconnection Study Process Offer and making the
$11,000 payment, neither Complainant, nor anyone on its behalf, informed Respondent
that it was moving forward with the Project.%*

32.  Construction of the Project began in the fall of 2024.5> On November 15,
2024, Respondent sent a cease-and-desist letter to Complainant.®® Among other things,
the letter stated that “any construction and/or operation of a power generating solar array
by [Complainant] (or others under its direction ) shall cease immediately” or
‘[Complainant] risks being disconnected from electric power service from
[Respondent].”s’

33.  Complainant responded by letter the same day.%8 In the letter, Complainant
asserted it was within its sovereign right to construct and operate the solar project, and
argued that even if Minnesota law did apply, operation of the solar project would not
violate state law or Respondent’s board policies.%® Complainant requested a meeting with
authorized representatives of Respondent and Wolf River.°

%0 Ex. MVC-103 at 8 (Kubesh Direct).

51 Ex. MVC-103, Ex. A (Kubesh Direct).

52 Ex. MVC-101 at 13 (Carruth Direct).

53 Ex. MVC-103 at 8 (Kubesh Direct).

54 Ex. MVC-103 at 9 (Kubesh Direct).

%5 Hrg. Tr. at 61:6—-16 (Rasmussen).

%6 Ex. USC-1, LR-D-5 (Rasmussen Direct).

57 Ex. USC-1, LR-D-5 at 3 (Rasmussen Direct).
58 Complaint, Ex. E (May 1, 2025) (eDocket No. 20255-218492-02).
% Complaint, Ex. E.

80 Complaint, Ex. E at 2.
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34. Complainant also sent Respondent a letter from Wolf River on
November 25.6' The letter stated that the Project is a “behind the meter” system that was
“engineered to supplement electricity to the facility” without exporting power to the grid.®?
The letter noted that the solar project is not a cogeneration facility under 18 C.F.R.
§ 292.202 or Minn. Stat. § 216B.164.%3

35.  On November 26, 2024, Complainant wrote to request that the dispute be
mediated in accordance with Minn. Stat. § 216B.164, subd. 11(b), if the information
provided in the letter did not resolve the dispute.®

36. Respondent responded on December 5, 2024.55 Respondent noted its
disagreement with Complainant on questions of both fact and law, and accepted
Complainant’s request for mediation.®® Respondent reiterated its intent “to immediately
disconnect its power service to [Complainant] (and its affiliates — i.e. Casino) without
notice” if Respondent “move[d] forward with the power generating solar array and
attempts to cogenerate at a 40-kilowatt or greater capacity, and/or without first complying
with the steps required to cogenerate as provided in [Respondent] board policies.”®”

37. Respondent and the Complainant engaged in a day-long mediation, which
was unsuccessful in resolving the dispute.®8

VL. Parties’ Characterization of Board Policy 323

38. Complainant and the Department argue that Board Policy 323 is
discriminatory and arbitrary because Respondent selectively limits members’ use of clean
energy projects to self-generate electricity while promoting customers’ use of fossil fueled
self-generation. They maintain Respondent’'s member newsletter is occasionally critical
of renewable energy.®® Respondent’s handbook promotes standby diesel generators as
a backup power source during outages.”®

39. Respondent argues that Board Policy 323 is not discriminatory or arbitrary
because it has rejected other members’ requests to operate distributed generation
facilities with a capacity greater than 40 kilowatts, and it is required to restrict members’
self-generation to comply with the terms of its requirement with its wholesale supplier.”"

61 Complaint, Ex. G.

62 Complaint, Ex. G at 1.

63 Complaint, Ex. G at 1. 18 C.F.R. § 292.202 and Minn. Stat. § 216B.164 (2024) both define “cogeneration”
consistent with standard industry usage to mean a facility that concurrently produces both electrical energy
and useful thermal energy, such as heat or steam. See 18 C.F.R. § 292.202(c), Minn. Stat. § 216B.164,
subd. 2a(d).

64 Complaint, Ex. F at 1.

85 Complaint, Ex. F at 3—-6.

66 See Complaint, Ex. F at 3—6.

87 Complaint, Ex. F at 5.

68 Ex. USC-1 at 10 (Rasmussen Direct).

8 Hrg. Tr. 174:15-177:4; 206:15-207:11 (Carruth).

70 Ex. USC-3, LR-R-1 at 11 (Rasmussen Rebuttal) (Respondent Handbook); Hrg. Tr. 251:11-14 (Kubesh).
7! Respondent Initial Br. at 10—11; Ex. MVC-101 at 7 (Carruth Direct).
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Respondent acknowledges that its primary concern with allowing the Community to use
the solar project to offset its energy use is the loss of sales to the cooperative.”?

40. Complainant currently has diesel generators.”®> Respondent’s general
manager is unaware of, and expressed no specific concern with, the total amount of
power that those generators can produce or the safety equipment in place to prevent
inadvertent export onto the grid.”

41.  Complainant is not a party to the Wholesale Contract with Basin Electric.”

42. Respondent argues that it is reasonable to not restrict operation of
fossil-fueled generators because those generators either operate when Respondent’s
service is down, or are used on customer property, but are not interconnected.”®

43. The Department argued that this explanation was unreasonable because a
member running an on-site diesel-fueled generator operating on their property at the
same time the member takes service from Respondent elsewhere on the property is
indistinguishable from a properly designed zero-export, behind-the-meter system
powered by renewable resources.”” The Department also argued that the difference in
policy cannot be explained by an appeal to safety, since Respondent has acknowledged
that it would still cut off service to Prairie’s Edge even if all of the upgrades recommended
in the system impact study were implemented before the solar project was energized.”®

VIl. Commission Referral for Contested Case

44. On May 1, 2025, Complainant filed a formal complaint (Complaint) with the
Commission under Minn. Stat § 216B.17 (2024).7° Complainant sought a determination
that Respondent’s threat to turn off power was unlawful and discriminatory, and prohibited
by state laws applicable to Respondent.®®

45. The Commission issued a notice of comment period, inviting parties to
comment on whether the Commission has jurisdiction over the subject matter of the
complaint, whether there were reasonable grounds for the Commission to investigate the
allegations, whether it was in the public interest to investigate the allegations, and what
procedures the Commission should use to investigate should it chose to do so0.8' The

2 Ex. DEP-4 at 4 (Respondent Response to DOC IR 10(A)).

3 Hrg. Tr. 154:7—:18 (Carruth).

7 Hrg. Tr. 154:7-155:7 (Carruth).

S Ex. 101, Ex. J.

76 Ex. DEP-4 at 8 (Minnesota Valley Response to DOC IR 18(D)).

7 Department Initial Br. at 19—20.

78 Hrg. Tr. at 200:9-21 (Carruth).

79 Complaint; AMENDED NOTICE OF COMMENT PERIOD at 2 (May 13, 2025) (eDocket No. 20255-218891-01).
80 AMENDED NOTICE OF COMMENT PERIOD at 2.

81 AMENDED NOTICE OF COMMENT PERIOD at 1.
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notice provided for initial comments to be provided by June 9, 2025, and reply comments
by June 20, 2025.82

46. Seven commenters submitted initial comments by the deadline, including
the Department and Wolf River.83 Respondent filed comments on June 18,8 which the
Commission deemed to be late-filed initial comments, resulting in an extension of the
reply comment period to June 25.85 Four commenters submitted reply comments.8

47.  All comments, other than those submitted by Respondent, argued that the
Commission had jurisdiction over the subject matter of the Complaint, there were
reasonable grounds for the Commission to investigate, and that it was in the public
interest to do s0.8” Respondent’s comments argued that the Commission did not have
jurisdiction over the subject matter of the Complaint, there were no reasonable grounds
for the Commission to investigate, and there was no public interest served in investigating
the complaint.8 The Department recommended that the Commission refer the matter to
the Court of Administrative Hearings for contested case proceedings.?® Respondent
stated that the Commission was without authority to act and should dismiss the Complaint
without taking further action.®® The remaining commentors either recommended using an
informal process, or engaging in further consultation before determining next steps.®’

48. The Commission considered the issue at its July 24, 2025 agenda
meeting.®? The Commission found that it had jurisdiction over the subject matter of the
Complaint, that there were reasonable grounds for investigation, and that it was in the

82 AMENDED NOTICE OF COMMENT PERIOD at 1.

8 Initial Comments of the Minnesota Department of Commerce (Jun. 6, 2025) (eDocket No.
20256-219674-01); Bruno Zagar, Environmental Specialist’/Energy Projects Manager, Fond du Lac Band
of Lake Superior Chippewa, Public Comment (Jun. 6, 2025) (eDocket No. 20256-219656-01); Initial
Comments of Wolf River Electric (Jun. 9, 2025) (eDocket No. 20256-219755-01); Tribal Energy Alternatives
Comments (Jun. 9, 2025) (eDocket No. 20256-219755-01); White Earth Tribal Utility Commission Official
Comment (Jun. 9, 2025) (eDocket No. 20256-219722-01); Comments of Alliance For Tribal Clean Energy
in Support of the Upper Sioux Community (Jun. 10, 2025) (eDocket No. 20256-219789-02); Comments for
Midwest Tribal Energy Resources Association (MTERA) (Jun. 10, 2025) (eDocket No. 20256-219789-01).
Although the comments from the Alliance For Tribal Clean Energy and MTERA were not posted in eDockets
until June 10, the posted comments show that they were submitted to the PUC before 4:30pm on June 9,
2025.

84 Comments of Minnesota Valley Cooperative Ligh & Power Association (Jun. 18, 2025) (eDocket No.
20256-219988-01).

85 NoTICE OF EXTENDED REPLY COMMENT PERIOD (Jun. 20, 2025) (eDocket No. 20256-220072-01).

8 CURE Reply Comments (Jun. 18, 2025) (eDocket No. 20256-220006-01); MnSEIA Reply Comments
(Jun. 25, 2025) (eDocket No. 20256-220280-01); Response Comments of Tribal Energy Alternatives (June
25, 2025) (eDocket No. 20256-220275-01); Response Comments of Fond du Lac Band Tribal Utility
Corporation (Jun. 26, 2026) (eDocket No. 20256-220288-01).

8 ORDER REQUESTING SPECIALIZED SERVICES, REFERRING MATTER TO OFFICE OF THE ATTORNEY GENERAL,
AND NOTICE OF AND ORDER FOR HEARING at 2 (Aug. 13, 2025) (eDocket No. 20258-222029-01) (ORDER FOR
HEARING). See also Briefing Papers at 2—4 (Jul. 7, 2025) (eDocket No. 20257-220886-01).

88 See generally Comments of Minnesota Valley Cooperative Ligh & Power Association.

89 |nitial Comments of the Minnesota Department of Commerce at 3—4.

9% Comments of Minnesota Valley Cooperative Ligh & Power Association at 6.

91 See, e.g., Response Comments of Tribal Energy Alternatives.

92 ORDER FOR HEARING at 2.
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public interest to do s0.%® The Commission referred the matter to the Court for contested
case proceedings.%

VIIl. Behind-the-Meter

49. The Commission’s order for hearing instructed the parties to develop the
record on whether the solar project “a behind-the-meter distributed resource.”®

50. The phrase “behind-the-meter” is not defined in the relevant statutes or
rules.%

51. The Department offered expert witness testimony from an electrical
engineer.®” The Department described “behind the meter” as referring to a situation where
both the customer’s generator and the customer’s load are connected on the customer
side of a utility meter.%®

52.  Complainant offered testimony from its solar developer, Wolf River.®® The
testimony described “behind the meter” as referring to a power generation system “that
is located on the customer’s side of the main electric meter and does not normally export
or pass any electricity through the utility meter to the electric grid.”1°0

53. A generator can be both behind-the-meter and interconnected. %!
54.  “Distributed generation” is defined by statute as a facility that:
a. has a capacity of ten megawatts or less;

b. is interconnected with a utility’s distribution system, over which the
commission has jurisdiction; and

C. generates electricity from natural gas, renewable fuel, or a similarly
clean fuel, and may include waste heat, cogeneration, or fuel cell
technology. 02

93 ORDER FOR HEARING at Order Points 1-2.

9 ORDER FOR HEARING at Order Point 3.

9 ORDER FOR HEARING at Order Point 3.2.

% See, e.g., Minn. Stat. § 216B.164, Minn. R. 7835.0100 (2025).
9 Ex. DEP-1 (Fitzgerald Rebuttal).

9 Ex. DEP-1 at 4 (Fitzgerald Rebuttal).

99 Ex. USC-102 (Marchenko Direct).

100 Ex. USC-102 at 2 (Marchenko Direct).

101 Ex. DEP-1 at 15-16 (Fitzgerald Rebuttal).

102 Minn. Stat. § 216B.164, subd. 2a(h).
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55.  Afacility is considered “interconnected” with a utility’s distribution system if
it is able to serve load at the same time that the grid serves the load.'®® An interconnected
facility can also be a behind-the-meter, zero export facility. %4

56. Respondent, Complainant, and the Department all agreed that the Project,
as currently designed and constructed, is a behind-the-meter zero export distributed
resource. 05

57.  The Project is a behind-the-meter zero export distributed resource.

IX. Project Interconnection

58. Distributed generation facilities are said to be “interconnected” when they
are not physically isolated from the local distribution system.'® The Project, when
operated as intended, would still be considered interconnected even though it is a
behind-the-meter, not-for-export facility.'%”

59. The Commission is required by statute to “establish the terms and
conditions that govern the interconnection and parallel operation of on-site distributed
generation.”'% The resulting generic tariff is known as the Minnesota Distributed Energy
Resources Interconnection Process (MN DIP)."%° Although cooperatives are not required
to use MN DIP, they are required to “adopt a distributed generation tariff that addresses
the issues included in [MN DIP].”110

60. Under the MN DIP, certain facilities are required to be evaluated by a
system impact study.'"" The purpose of a system impact study is to “identify and detail
the electric system impacts that would result if the proposed distributed energy resources
were interconnected without project modifications or electric system modifications” and
‘evaluate the impact of the proposed interconnection on the reliability of the electric
system.”"'2 The process also calls for the owner of the proposed DER to participate in
scoping meetings to review data and assumptions relevant to the interconnection
application, receive access to supporting documentation and workpapers developed in
the preparation of the studies, and provide feedback before final studies are issued.’3

103 Ex. DEP-1 at 15 (Fitzgerald Rebuttal).

104 Ex. DEP-1 at 15-16 (Fitzgerald Rebuttal).

195 Respondent Initial Br. at 26; Complainant Initial Br. at 4; Ex. DEP-101 at 16 (Fitzgerald Rebuttal).

106 Ex. DEP-1 at 15-16 (Fitzgerald Rebuttal).

197 Ex. DEP-1 at 15-16 (Fitzgerald Rebuttal).

198 Minn. Stat. § 216B.1611, subd. 1(1) (2024).

199 See Ex. DEP-1, PF-R-2 at 3 (Fitzgerald Rebuttal) (MN DIP); Minn. Stat. § 216B.1611, subd. 2 (2024).
110 Minn. Stat. § 216B.1611, subd. 3(2) (2024).

11 Ex. DEP-1, PF-R-2 at § 4.1 (Fitzgerald Rebuttal) (MN DIP).

"2 Ex. DEP-1, PF-R-2 at § 4.3.1 (Fitzgerald Rebuttal) (MN DIP). See also Ex. DEP-1 at 9 (Fitzgerald
Rebuttal).

13 See generally Ex. DEP-1, PF-R-2 at § 4 (Fitzgerald Rebuttal) (MN DIP).
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61. As noted above, Respondent hired PSE to conduct the system impact study
for the Community’s solar project.’™* The Community was required to pay $11,000 for the
cost of performing the study.'"®

62. The Department’s expert witness Peter Fitzgerald was the only engineer to
offer testimony in this case. Fitzgerald is an electrical engineer with over 14 years of
experience in electric power system engineering.''® He is licensed as a Professional
Engineer in Maine, California, and Arizona.'"” Fitzgerald explained that a reliable system
impact study relies on an objective technical analysis and reflects the engineering
judgment of an experienced electrical engineer.'"®

63. Fitzgerald was concerned that although a licensed Professional Engineer
stamped the system impact study PSE performed on the solar project, documents show
that Respondent directed PSE to “rework” the study to show energy above 40 kilowatts
being metered and exported, and “[rflemove all references to zero export.”''® The
employee who directed PSE to make this change appears to be a mechanical engineer,
and did not provide any technical or engineering reasoning for the ordered change.'?°
Instead, emails sent by this employee clearly identify Respondent’s policies as the source
of the 40 kilowatt limit Respondent instructed PSE to apply when performing the system
impact study for the solar project.'?!

64. Fitzgerald found the system impact study performed by PSE to be unreliable
because it reflected Respondent’s policy positions rather than the engineering judgment
of the Professional Engineer who officially authored the report.'22

65. Complainant also raised concerns with the system impact study. Instead of
using the actual design plans of the solar project to analyze the impact to Minnesota
Valley’s system, in late November, PSE informed Wolf River that Respondent had
instructed PSE to revise the scope of the study to assume a “100% energy export”
system—a study decision that did not reflect the system’s zero-export design.'23

114 Ex. MVC-103 at 8 (Kubesh Direct).

115 Ex. MVC-103 at 8 (Kubesh Direct).

116 Ex. DEP-1 at 1-2 (Fitzgerald Rebuttal).

"7 Ex. DEP-1, PF-R-1 at 1 (Fitzgerald Rebuttal).

118 Ex. DEP-1 at 10—11 (Fitzgerald Rebuttal).

"9 Ex. DEP-1 at 11 (Fitzgerald Rebuttal).

120 Ex. DEP-1 at 13 (Fitzgerald Rebuttal).

121 Ex. DEP-1 at 13, 14, PF-R-4 at 3 (Fitzgerald Rebuttal).

122 Ex. DEP-1 at 3 (Fitzgerald Rebuttal).

123 Ex. USC-4 at 2 (Marchenko Rebuttal); Ex. DEP-1, Schedule 4 at 3 (Fitzgerald Direct).
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66. Fitzgerald also had concerns with the engineering information provided by
Complainant. He noted that Complainant did not offer the testimony of any electrical
engineers, and, at times, uses technical terms such as “interconnected” incorrectly. 24

67. Fitzgerald disagreed with Complainant’s position that the system could not
unintentionally export to the system if the controller malfunctioned.'?> In the event of a
controller malfunction, there could be brief unintended export onto the system before the
inverters shut down.'?6 However, as Fitzgerald clarified, the risk posed by the export that
could occur in the event of a controller malfunction is one of potential equipment damage,
and not worker safety.?”

68. Fitzgerald was also concerned that the one-line diagrams for the solar
project do not show a disconnect switch for the BESS portion of the solar project.'?® A
disconnection switch is a standard piece of safety equipment, and Fitzgerald
recommended that a disconnection switch be added to the BESS’s design.’?® A
disconnection switch should “provide a visible air-gap, shall be lockable, and accessible
to [the utility]'s personnel to safely isolate the DER” from the local distribution system
when work is being done on the line.'3°

69. Given Fitzgerald’s concerns with both the system impact study provided by
PSE and the engineering information and project design provided by Complainant, he
recommended that a system impact study, reflecting the project’s actual design and the
engineering judgment of a Professional Engineer who is an electrical engineer be
performed to evaluate whether it would be prudent to require any additional equipment or
modifications to the solar project before it is energized. '3

70.  The only engineer to offer testimony in this case found that the system
impact study was unreliable because it does not reflect the project’s actual design. The
evidence shows that the engineers at PSE modified the study to reflect Respondent’s
policy preferences rather than the system’s zero-export design, and the results therefore
do not reflect their engineering judgment.

124 Ex. DEP-1 at 15 (Fitzgerald Rebuttal).

125 Ex. DEP-1 at 7 (Fitzgerald Rebuttal).

126 Ex. DEP-1 at 7 (Fitzgerald Rebuttal); Hrg. Tr. 141:1-6 (Fitzgerald).

27 Ex. DEP-1 at 7 (Fitzgerald Rebuttal); Hrg. Tr. 143:22-144:6 (Fitzgerald).
128 Ex. DEP-1 at 16 (Fitzgerald Rebuttal).

129 Ex. DEP-1 at 16 (Fitzgerald Rebuttal).

130 Ex, DEP-1, PF-R-3 at 7.2 (TIIR) (Fitzgerald Rebuttal).

131 Ex. DEP-1 at 4 (Fitzgerald Rebuttal).
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71.  The system impact study is unreliable, but concerns raised by Fitzgerald
show that the Project as currently designed could pose a risk to Respondent’s equipment
or workers. 132

72.  Any Conclusion of Law more properly considered a Finding of Fact is
incorporated herein.

73.  Any portion of the accompanying Memorandum more properly considered
a Finding of Fact is incorporated herein.

Based on these Findings of Fact, the Administrative Law Judge makes the
following:

CONCLUSIONS OF LAW

1. The Commission and the Administrative Law Judge have jurisdiction over
the subject of this proceeding pursuant to Minn. Stat. § 216B.17 and Minn. Stat.
§§ 14.57-.62 (2024). This matter is properly before the Commission and the
Administrative Law Judge.

2. Complainant’s allegations in the formal complaint implicate Respondent’s
service standards and practices pursuant to Minn. Stat. § 216B.17.

3. Complainant is a tribal nation and possesses tribal sovereignty as a matter
of law.

4. Respondent, as a cooperative electric association, is considered an electric
utility for the purposes of Minn. Stat. § 216B.37 (2024).133

5. As an electric utility, Respondent is obligated to provide service to any
customers in its service territory pursuant to Minn. Stat. § 216B.37.

6. The Construction Agreement remains in effect. Pursuant to the
Construction Agreement, Complainant is entitled to all benefits and subject to all
requirements of membership in Respondent’s cooperative.

7. Neither Minn. Stat. § 216B.164 nor any other provision identified by
Respondent entitles it to impose limits on the capacity of self-generation of power through
a behind-the-meter, zero export generating system.

132 While Fitzgerald testified that unintentional export posed a risk only to equipment, he also characterized
the absence of a disconnection switch in the design as a “safety” issue. Ex. DEP-1 at 16 (Fitzgerald
Rebuttal).

133 Minn. Stat. § 216B.38, subd. 5 (2024).
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8. The Project is a behind-the-meter, not-for-export generating system.

9. Board Policy 323 does not prohibit, cap the capacity of, or restrict the
construction or operation of behind-the-meter, not-for-export generating systems.

10.  Any disconnection imposed as a punitive sanction for the decision to
construct or operate the Project would unlawfully violate Respondent’s obligation to
provide service to Complainant pursuant to Minn. Stat. § 216B.37, so long as the Project
remains a behind-the-meter, not-for-export generating system. Such disconnections
would be an unreasonable practice in violation of Minn. Stat. § 216B.17.

11. Respondent may properly disconnect service in the event of a condition
determined to be hazardous to its equipment.'34

12.  Operation of the Project, as currently designed, may pose a hazard to the
utility’s equipment and employees. Respondent may disconnect power to a portion of
Complainant’s system only to the extent necessary to mitigate this risk.

13. The Commission should order Respondent to continue providing electric
service under its normal terms and conditions to Complainant if it operates the Project
after implementing all modifications or additions recommended by a system impact study
completed by an independent, licensed electrical engineer based on the Project’s actual
design.

14. The Commission should further order Respondent to not disconnect any
electric service to Complainant based on the construction or operation of the Project
unless necessary to protect utility equipment or for any other permissible reason under
Minn. R. 7820.1100 (2025).

15.  The Commission should not award Complainant attorneys’ fees or
expenses.

16. Any Finding of Fact more properly considered a Conclusion of Law is
adopted herein.

17.  Any portion of the accompanying Memorandum more properly considered
a Conclusion of Law is adopted herein.

Based upon these Conclusions of Law, and for the reasons explained in the
accompanying Memorandum, the Administrative Law Judge makes the following:

134 Minn. R. 7820.1100. This rule is not strictly binding on cooperative electric associations. The
accompanying Memorandum explains how it was considered in this instance.
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RECOMMENDATION

The Commission should conclude that any disconnection of Complainant’s electric
service by Respondent that is greater than necessary to protect Respondent’s employees
and equipment would be unlawful. The Commission should order Respondent to continue
providing electric service to Complainant under the lawful terms and conditions of
Complainant’s cooperative membership. Specifically, this order should clarify that
disconnecting power to any facilities not necessary to isolate the Project would be an
unlawful sanction and that, if the Project is subject to an independent system impact study
by a qualified engineer, and Complainant implements the recommendations of that study,
any disconnection of electric service whatsoever based on the existence or generating
capacity of the Project would be unlawful, so long as the Project remains a not-for-export
system.

Dated: June 8, 2026

JOSEPH C. MEYER
Administrative Law Judge

Reported:  Shaddix & Associates

NOTICE

Notice is hereby given that exceptions to this Report, if any, by any party adversely
affected must be filed under the time frames established in the Commission’s rules of
practice and procedure, Minn. R. 7829.1275, .2700 (2025), unless otherwise directed by
the Commission. Exceptions should be specific and stated and numbered separately.
Oral argument before a majority of the Commission will be permitted pursuant to Minn.
R. 7829.2700, subp. 3. The Commission will make the final determination of the matter
after the expiration of the period for filing exceptions, or after oral argument, if an oral
argument is held.

The Commission may, at its own discretion, accept, modify, or reject the
Administrative Law Judge’s recommendations. The recommendations of the
Administrative Law Judge have no legal effect unless expressly adopted by the
Commission as its final order.
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MEMORANDUM

In this proceeding, the salient facts are mostly undisputed. Complainant, a
sovereign tribal nation, seeks to construct and operate the Project, a not-for-export,
interconnected solar array, on its land. The land where the solar array would be built is
within the statutorily defined service territory of Respondent, a non-profit cooperative
electric association. Complainant, for decades, has paid for and received electrical
service from Respondent. Respondent asserts that the Project would be impermissible
under state law and Board Policy 323, and has threatened to discontinue providing
electric service to Complainant if it continues construction of or energizes the Project.
After unsuccessful efforts to resolve this dispute through correspondence and mediation,
Complainant brought this formal complaint to the Commission, who in turn referred it to
the Court to preside over a contested case proceeding.

The parties disagree, however, on a variety of legal issues. These disputes include
(1) whether the Commission has jurisdiction of this matter; (2) which statute determines
whether the Commission has jurisdiction of this matter; (3) whether the Commission’s
determination of its jurisdiction is within the scope of this proceeding; (4) whether tribal
sovereignty bars Respondent’s actions; (5) whether Complainant is a member of
Respondent; (6) whether the Construction Agreement, in which Complainant agreed to
comply with Respondent’s policies, remains in effect; (7) whether Board Policy 323 is
unlawful; and (8) whether Board Policy 323 precludes construction and operation of the
Project.

Jurisdictional Issues

In the Order for Hearing, the Commission determined that Minn. Stat. § 216B.17
vests it with jurisdiction over this matter.'3® Minn. Stat. § 216B.17, subd. 1, authorizes the
Commission to hear complaints against any “public utility” that “any regulation,
measurement, practice, act, or omission affecting or relating to the production,
transmission, delivery, or furnishing of . . . electricity or any service in connection therewith
is in any respect unreasonable, insufficient, or unjustly discriminatory.” Respondent’s
threat to cut off electric service entirely to Complainant based on a dispute over the
propriety of the Project, at minimum, plainly amounts to a practice or act that relates to
the “transmission, delivery, or furnishing of electricity,” and Complainant is clearly
asserting that this practice or act is unreasonable, insufficient, or unjustly discriminatory.
Further, notwithstanding any contrary definitions found elsewhere in law, Minn. Stat.
§ 216B.17, subd. 6a, explicitly includes cooperative electric associations within the
meaning of “public utility” for the purposes of that section.

Respondent, however, argues that Minn. Stat. § 216B.164 displaces Commission
jurisdiction over this particular dispute. Minn. Stat. § 216B.164 sets statutory requirements
for utilities to purchase power from customers operating net-metered facilities, and
includes specific terms for the capacity that is eligible for net-metering, requirements for

135 Because the Court agrees that the Commission has jurisdiction over this matter, it is not necessary to
separately address the Department’s argument that because the Commission has already ruled on this
issue, the issue is not properly before the Court. Either way, the Commission has jurisdiction.
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interconnecting qualifying facilities for net-metering, rates to be paid for net-metered
generation, and how aggregated generation is calculated. Minn. Stat. § 216B.164,
subd. 11(a), provides that, for the entirety of the statutory “section,” a cooperative electric
association who elects, by resolution, to assume authority delegated to the Commission
under the section, functionally becomes the “commission” within the meaning of
Minn. Stat. § 216B.164. Respondent has exercised this option with the adoption of Board
Policy 323.

Despite the unambiguous language of Minn. Stat. § 216B.164, subd. 11(a), there
is a dispute as to whether Respondent has assumed the duties of the “commission” for
all purposes under Minn. Stat. § 216B.164. This argument seems to be premised on the
assumption that the legislature used the word “section” in Minn. Stat. § 216B.164,
subd. 11(a), when it really meant “subdivision,” and therefore Respondent has only
assumed the “commission” duties contained within Minn. Stat. § 216B.164, subd 11. This
argument is unpersuasive. It is unreasonable to conclude that the Legislature would have
inadvertently used the term “section” instead of “subdivision.” Both of these terms are
terms of art that have specific meanings in the context of Minnesota statutes and are well-
known to the Legislature. Further, Minn. Stat. § 216B.17, subd. 6a (a provision in the
same statutory chapter that the Department and Complainant rely on in their assertion of
Commission authority over this dispute) almost identically used the term “section” to apply
a definitional term to an entire statutory section. There is no reason to believe the
Legislature used this mechanism incongruently within the same statutory chapter. The
Court cannot read ambiguity into a statutory provision where there is none in order to
divest Respondent of its authority pursuant to Minn. Stat. § 216B.164. This would be an
act of policy masquerading as one of interpretation. Section means section.

This does not, however, end the inquiry. While “section” does not mean
“subdivision,” it also does not mean “chapter.” Respondent cannot assert its authority
under Minn. Stat. § 216B.164 to evade the Commission’s authority under Minn. Stat.
§ 216B.17 over practices outside the scope of Minn. Stat. § 216B.164.

Minn. Stat. § 216B.37 provides that electric utilities “shall provide electric service
to customers” within their service territory. Even assuming, without deciding, '3 that Board
Policy 323 governs behind-the-meter, not-for-export solar arrays, Respondent acted
outside its authority when it threatened to cut off all power to Complainant, even where
the threatened disconnection bore no physical or engineering relationship whatsoever to
the Project. This was an unlawful and unreasonable act that brought this dispute under
the Commission’s authority pursuant to Minn. Stat. § 216B.17.

Complainant asserts that it is not bound by Board Policy 323. In reaching this
position, Complainant asserts its tribal sovereignty, argues that Respondent’s definition
of “member” in its bylaws excludes Complainant, and argues that it no longer has any
contractual obligation to comply with Respondent’s policies.

136 The parties’ dispute regarding the interpretation of Board Policy 323 is discussed below.
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To state that Complainant, as a sovereign tribe, enjoys tribal sovereignty is a truism
that should be uncontroversial. History, equity, and the law render it imperative that the
Court recognize and respect this sovereignty. The implications of tribal sovereignty on the
specific issues in this proceeding, however, are nuanced. Complainant cites Devils Lake
Sioux Indian Tribe v. North Dakota Public Service Comm’n for the proposition that “state
laws establishing utility territories on Indian reservations did not apply to dispossess a
tribe of its inherent authority to select a provider of electric service to tribal-owned
businesses located upon Indian-owned or trust lands.”’3” To the extent Complainant’s
argument is that its sovereignty entitles it to select an electric provider without regard to
service territory assignments under state law, Complainant is correct. Complainant, as a
sovereign tribe, may decline service from Respondent and seek electric service from any
other utility willing to provide it or even go entirely “off the grid” and generate or otherwise
procure its own energy.

Devils Lake Sioux Indian Tribe, does not, however, stand for the proposition that
Complainant’s tribal sovereignty excludes it from being subject to the lawful policies and
other provisions of its chosen electric provider. Complainant is entitled to seek power from
whoever will provide it. But any utility who does serve Complainant is entitled to do so on
terms consistent with its lawful policies.

Further, Complainant’'s sovereignty imbues it with the authority to make
agreements and contract as a sovereign. It has done so here. Based on the fact that the
initial payment and credits called for by the contract were completed years ago,
Complainant disputes that the Construction Agreement remains in effect. The
Construction Agreement, however, provides that “{Complainant] agrees that it will be a
member of [Respondent] as a part of its receipt of electric service, that its membership is
subject to [Respondent’s] Articles of Incorporation, By-Laws, and policies . . .” and entitles
Complainant to “capital credits based upon its usage of electricity.”’*® This is an ongoing,
bilateral obligation. The Construction Agreement, in addition to providing for initial
construction and payment, obligates Respondent to provide Complainant with all benefits
of membership, including the provision of electric service and capital credits, while also
obligating Complainant to pay Respondent’s rates and abide by its lawful policies. There
is no evidence in this record that either party has, either explicitly or implicitly, manifested
any intent to rescind this contract or otherwise alter the relationship between Complainant
and Respondent.'3°

Complainant’s argument about the definition of “member” in Respondent’s bylaws
are immaterial. Regardless of whether the definition explicitly includes “sovereign tribal
nations,” Respondent is contractually obligated to treat Complainant as a member,
statutorily obligated to provide electric service to Complainant, and Complainant is
contractually obligated to do everything required of a member. For these reasons, any

137 Complainant Initial Br. at 233 (citing 896 F.Supp 955, 961 (D.N.D. 1995)) (emphasis in original). While
the District of North Dakota is not binding authority for the purposes of this proceeding, it is persuasive
authority.

138 Ex. USC-1, LR-D-2 at 4 (Rasmussen Direct).

139 Because the Construction Agreement remains in effect, it is not necessary to evaluate the import of the
additional two purchase agreements.
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arguments as to why Respondent may not apply its lawful policies to Complainant, so
long as Complainant continues to purchase electricity from Respondent, are
unavailing. 40

Merits of the Complaint

Having established that, notwithstanding the parties’ various jurisdictional
arguments, the Commission may hear this dispute and, so long as Complainant is a
member, it is bound to comply with Respondent’s lawful policies, the Court must analyze
the underlying merits of the dispute.

First, as noted earlier, Respondent is statutorily and contractually obligated to
provide electric service to Complainant. Thus, regardless of whether Board Policy 323
prohibits the Project and whether Board Policy 323, as applied, is lawful, Respondent
may not shut off power to Complainant to any broader extent than would be necessary to
isolate the Project from Respondent’s grid. Without explicit legal authority, Respondent
would violate the law by withholding power it is required to provide as a punitive sanction
for an alleged violation of a board policy at one location. While this would be true
regardless of other circumstances, the fact that the effect of such a disconnection would
be to cut off the power supply to an entire tribal government is especially troubling. Thus,
any such disconnections should be sanctioned as provided for in Minn. Stat. § 216B.57.

Respondent’s threatened shutoffs, as they relate to the Project itself, are also too
broad. Board Policy 323 provides that a qualifying facility’s distributed generation system
“shall be installed where the purpose of the generator is to offset the existing energy use
at the established electric service account and not in situations where the purpose is to
sell the output to [Respondent.]”'*' What Board Policy 323 does not include is any
reference to disconnecting power as a sanction for a violation. In other words, Board
Policy 323 (1) requires the connection of generation built for the sole purpose of offsetting
existing energy use and (2) does not provide for power disconnections as a sanction.
These two observations alone are sufficient to render immaterial all other arguments with
respect to the reasonableness of Board Policy 323. The sum of Respondent’s position is
that Board Policy 323 justifies an imposition of a sanction not expressly authorized by the
policy (and in violation of Minn. Stat. § 216B.37)'2 in order to punish an act not prohibited
by the policy itself.

140 Certainly, tribal sovereignty may have significant implications with respect to which tribunal Respondent
may utilize in a situation where it seeks judicial enforcement of Complainant’s contractual obligations. But
those concerns are not present here, where Respondent is not seeking Commission enforcement of any
contractual obligations against Complainant. It is necessary to consider the contractual arrangement to fully
assess the propriety of Respondent’s actions in this proceeding.

141 Ex. MVC-101, Ex. D (Carruth Direct).

42 This violation of Minn. § 216B.37 implicates the Commission’s authority pursuant to Minn. Stat.
§ 216B.17. The flaw in Respondent’s jurisdictional arguments is that it is seeking to punish something that
is prohibited by neither Board Policy 323 nor Minn. Stat. § 216B.164. If the mere assertion of Minn. Stat.
§ 216B.164 deprived the Commission of jurisdiction, even where the disputed action is not addressed by
Minn. Stat. § 216B.164 or the board policy enacted pursuant to that statute, then the Commission’s statutory
authority over other cooperative practices would be reduced to nothing.
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The Wholesale Contract also does not justify prohibiting or capping the capacity of
the Project. While the Wholesale Contract places restrictions on where Respondent can
purchase power, '3 it places no restrictions on Respondent’s members’ use of self-owned
and operated, behind-the-meter generation. For these reasons, if Complainant can
operate the Project safely, without risk to utility employees or property, it may do so
without sanction from Respondent. Any disconnections under these circumstances by
Respondent would be unreasonable and result in the insufficient provision of electric
service.

A utility may, however, disconnect service “in the event of a condition determined
to be hazardous to . . . the utility’s equipment.”'** This rule does not strictly apply to
Respondent as a cooperative electric association. The rule, however, is helpful to the
analysis in this proceeding. Notably, Minn. R. 7820.1100 expands, and does not restrict
the authority of utilities by authorizing them to, under certain circumstances, disconnect
the service of their customers. Such a rule presupposes the illegality of such
disconnections absent this authority. As previously discussed, the Commission’s
authority in this matter is premised on an allegation of unreasonable, insufficient, or
unjustly discriminatory acts. Respondent could not be said to be acting unreasonably if it
were to disconnect service to mitigate a hazard to its equipment under circumstances
where investor-owned utilities would also be permitted to do so.

The Department provided evidence from the only licensed engineer to offer
testimony in this proceeding. The engineer’s testimony raised specific concerns about the
design of the Project, including the potential for damage to utility property. The engineer
was specifically concerned about the absence of a disconnect switch that would be
accessible to utility personnel and the possibly of unintended export in the event of a
controller malfunction. These are serious concerns. Respondent could reasonably shut
off power if the Project were constructed and energized without the concerns being
remedied, but only to the extent necessary to isolate the risk to utility personnel and
equipment. Accordingly, the Commission should permit such a disconnection if the
Project does not undergo a system impact study by an experienced engineer who is
financially independent from the Project, and have the reasonable recommendations of
the study implemented.’#® If such a study were performed, and all recommendations
implemented, Respondent would have no lawful grounds based on the record in this
proceeding to impose any sanctions whatsoever on Complainant for its decision to
construct and operate the Project.’4®

There is some evidence in the record that Respondent’s safety concerns with
respect to the Project are overstated, and that the concerns may be pretextual arguments

143 Ex. 101, Ex. J at 1(D).

44 Minn. R. 7820.1100.

45 PSE’s ongoing business with Respondent, as well as its apparent willingness to alter its purported
engineering opinions based on policy direction from Respondent, render it unfit for this role. Similarly, any
engineers connected to a firm that participated in the design or construction of the Project would not be
truly independent.

146 Complainant supports an independent system impact study and has committed to implementing
measures reasonably necessary to ensure safety and system reliability. Complainant Reply Br. at 11-12.
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raised to support a position motivated by a financial interest in preserving sales revenue
and general hostility to renewable resources on behalf of Respondent or its officers. This
may be true, but it is also immaterial. Even if the concerns of the Project are exaggerated
or insincere, the Department’s engineering evidence has established that they do exist.
Respondent is within its rights to require that the appropriate safeguards be in place and,
under circumstances that would justify an investor-owned utility to do so under Minn.
R. 7820.1100, utilize disconnections to the extent necessary to ensure that they are.#”

In conclusion, Respondent’s practice of refusing to serve behind-the-meter, not-
for-export solar arrays unlawfully violates its obligation to serve pursuant to Minn. Stat.
§ 216B.37 and is not supported by the text of Board Policy 323. Any disconnections
premised on this practice, and not based on legitimate concern for human safety or utility
equipment, would constitute unreasonable’® practices in violation of Minn. Stat.
§ 216B.17. The Commission should issue an order stating as much. The order should
caution Respondent that any disconnections in violation of that order are punishable by
penalties ranging $100 to $1,000 per violation,'#® and that each disconnected service
account may be treated as a distinct violation for each day that it is disconnected. %0

Fees and Costs

Complainant also seeks recovery of fees and costs. This request is premature.
“[Als a creature of statute, [the Commission] only has the authority given to it by the
legislature.”'®! Additionally, the Minnesota Supreme Court has instructed that attorneys’
fees may not be recovered by a successful litigant “in the absence of explicit statutory or
contractual authorization.”'®? Here, the Legislature has expressly provided for penalties
for violations of the laws governing utilities or any lawful orders of the Commission. '3 As
discussed above, any actual disconnections by Respondent would constitute violations,
thereby exposing Respondent to these penalties. But Complainant points to no authority
authorizing an award of costs or expenses to a prevailing party. Thus, the Commission
should not award attorneys’ fees and costs in this proceeding.

47 Complainant asserts that these engineering issues are outside the scope of this proceeding as set forth
in the Order for Hearing. Complainant Reply Br. at 9-10. The Commission, however, tasked the Court with
making a recommendation as to the appropriate remedy for resolving the Complaint. ORDER FOR HEARING
at 6. As the recommended remedy is an enforceable order prohibiting disconnections, punishable by
financial penalties, it is necessary to consider these issues to determine the appropriate scope of that
prohibition.

48 There was discussion as to whether Respondent’s practice is “unjustly discriminatory” in violation of
Minn. Stat. § 216B.17. The record shows that Respondent consistently applies this practice to all
customers. The problem with the practice is not that it is discriminatory; the problem is that Respondent is
uniformly subjecting its members to an unreasonable and unlawful practice.

149 Minn. Stat. § 216B.57 (2024).

150 Minn. Stat. § 216B.59 (2024) clarifies that, for a continuing violation, each day’s continuance of that
violation constitutes a separate and distinct offense.

151 Matter of Otter Tail Power Co., 942 N.W.2d 175, 179 (Minn. 2020) (internal citations omitted).

52 Fownes v. Hubbard Broadcasting, Inc., 246 N.W.2d 700, 703 (Minn. 1976).

153 Minn. Stat. § 216B.57.
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The Court can, however, entertain an application seeking an award of expenses
and attorneys’ fees pursuant to Minn. R. 1400.8401 (2025). Minn. R. 1400.8401 provides
specific requirements as to the form and content of such an application. Further, an award
of fees and expenses requires the Court to make a determination as to the applicant’s
status as a prevailing party.'> As the Court lacks authority to make a final determination
as to the substantive disputes in this proceeding, the prevailing party cannot be identified
until after the Commission issues a final order. In other words, Complainant’s request is
defective in form and premature in timing. If Complainant prevails on this matter before
the Commission, the Court will entertain an application filed in conformity with Minn.
R. 1400.8401. But for now, the Commission should take no action on Complainant’s
request for expenses and attorneys’ fees.

J.C.M.

15 Minn. R. 1400.8401, subp. 7(A).
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