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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF CORRECTIONS

In the Matter of the Risk Level ORDER GRANTING
Determination of Jamie R. Beach MOTION FOR SUMMARY DISPOSITION

This matter is pending before Administrative Law Judge Christa L. Moseng
pursuant to a Notice and Order for Review of Risk Level Assignment filed with the Office
of Administrative Hearings on May 4, 2022.

Edwin Stockmeyer, Assistant Attorney General, represents the End-of-
Confinement Review Committee (ECRC). Jamie R. Beach (Petitioner) represents himself
without legal counsel.

On May 19, 2022, the ECRC filed a Motion for Summary Disposition. Petitioner
was personally served with the motion on May 27, 2022. On May 26, 2022, this court
issued an Order Extending Motion Response Deadline, requiring Petitioner's response
be due on July 5, 2022. On July 1, 2022, Petitioner filed a response to the ECRC’s motion,
and the motion record closed on that date. Petitioner requested an opportunity to make
oral arguments with respect to alleged errors and inconsistencies in the record relied upon
by the ECRC."

Based on the record and for the reasons set forth in the accompanying
Memorandum, the Administrative Law Judge makes the following:

ORDER

1. Petitioner’s request for a motion hearing is DENIED.
2. The ECRC’s Motion for Summary Disposition is GRANTED.
3. Petitioner’s appeal is DISMISSED.

4. Petitioner’s assignment of Risk Level 2 is AFFIRMED.

/Lﬁ

CHRISTA L. MOSENG
Administrative Law Judge

Dated: July 29, 2022

" Petitioner’'s Response to Summary Disposition (Pet'r's Resp.) at 1 (July 1, 2022).



NOTICE

Pursuant to Minn. Stat. § 244.052, subd. 6(c) (2020), this Order is the final decision
in this case. Any person aggrieved by this decision may seek judicial review pursuant to
Minn. Stat. §§ 14.63 — .69 (2020).

MEMORANDUM

. Legal Background

This case involves Petitioner's appeal of the risk level assigned to him by the
ECRC pursuant to the Minnesota Community Notification Act (Act)?. Persons convicted
of certain criminal offenses are considered “predatory offenders” and subject to the Act,
which requires law enforcement agencies in the area where a predatory offender resides,
expects to reside, is employed, or is regularly found, to disclose information “relevant and
necessary to protect the public and to counteract the offender’'s dangerousness.”® The
extent of the information disclosed, and the persons to whom the disclosure is made,
must relate “to the level of danger posed by the offender, to the offender’s pattern of
offending behavior, and to the need of community members for information to enhance
their individual and collective safety.”

The scope of community notification required by the Act is determined by
assignment of one of the three different risk levels defined by statute.® Each risk level is
associated with a different degree of community notification.® If an offender is assigned
Risk Level 1, notification of the offender's residence may be given to local law
enforcement agencies as well as victims and witnesses related to the offender’s criminal
history.” Risk Level 2 permits additional notice to groups such as schools, child care
facilities and individuals likely to be victimized by the offender.® Risk Level 3 permits
notice to be given to any community member whom the offender is likely to encounter
unless law enforcement determines public safety might be compromised by the disclosure
or more limited disclosure is necessary to protect the identity of the offender’s victim(s).®

Every predatory offender confined in a Minnesota state correctional or treatment
facility must be assessed by the ECRC at the facility prior to release.’ The ECRC is
responsible for assessing the public risk posed by each predatory offender upon release
and determining the appropriate risk level assignment.

When assessing risk and assigning a risk level, the ECRC is required by law to
apply the risk factors set forth in Minn. Stat. § 244.052, subd. 3(g). The six risk factors to

2 Minn. Stat. § 244.052 (2020).

3 Minn. Stat. §§ 243.166, subd. 1b, 244.052, subd. 4(a) (2020).
4 Minn. Stat. §§ 243.166, subd. 1b, 244.052, subd. 4(a).

5 Minn. Stat. § 244.052, subd. 4(b) (2020).

61/d.

7 Id., subd. 4(b)(1).

8 Id., subd. 4(b)(2).

9 /d., subd. 4(b)(3).

10 /d., subd. 3 (2020).

"d.

[176080/1] 2



be considered are: (1) the seriousness of the offense should the offender reoffend, (2) the
offender’s prior offense history, (3) the offender’s characteristics, (4) the availability of
community supports to the offender, (5) whether the offender has indicated or credible
evidence in the record indicates that he will reoffend if released to the community, and (6)
whether the offender demonstrates a physical condition that minimizes the risk of re-
offense.’? This list is not exclusive.’

In addition to consideration of the statutory risk factors, the ECRC is also required
to apply a risk assessment scale when assigning a risk level to a predatory offender.'
The score from the risk assessment tool is translated into a presumptive risk level
considered by the ECRC when assigning a risk level to a predatory offender. The ECRC,
in its discretion, can deviate from the presumptive risk level by applying mitigating factors
for a downward departure or special concerns for an upward departure. '

Based upon the offender’'s score on the risk assessment tool, application of
mitigating factors or special concerns, and analysis of the statutory risk factors, the ECRC
must assign a final risk level to the predatory offender. As part of the assignment, the
ECRC must prepare a report that “specifies the risk level to which the offender has been
assigned and the reasons underlying the committee’s risk assessment decision.”'®

A predatory offender assigned Risk Level 2 or Risk Level 3 has the right to seek
administrative review of the ECRC’s determination within 14 days of receiving notice of
the risk level assignment.!” The administrative review is conducted by an Administrative
Law Judge at the Office of Administrative Hearings and is subject to the contested case
rules.'”® On review, “the administrative law judge shall decide whether the end-of-
confinement review committee’s risk assessment determination was erroneous and,
based on this decision, shall either uphold or modify the review committee’s
determination.”’® The decision of the Administrative Law Judge is final and subject to
appellate judicial review.?°

Assignment of a risk level to a predatory offender is applicable for a minimum of
10 years.?! During that time, the appropriate level of notice must be given every time the
predatory offender changes residence.?? The predatory offender may ask the ECRC to
reassess the assigned risk level three years after the initial risk assessment, and may
renew the request once every two years following subsequent denials.??

2 /d., subd. 3(g).

3 Id.

4 Id., subd. 2 (2020).

5 Minnesota Department of Corrections Policy No. 205.220 (April 16, 2013); see also In the Matter of the
Risk Level Determination of R.B.P., 640 N.W.2d 351, 354 (Minn. Ct. App. 2002).

6 Minn. Stat. § 244.052, subd. 3(f).

7 Id., subd. 6(a) (2020).

'8 Id., subd. 6(d) (2020). The contested case rules are found at Minn. R. 1400.5010-.8401 (2021).
9 /d., subd. 6(c) (2020).

20 Minn. Stat. §§ 14.63, 244.052, subd. 6(c) (2020).

21 Minn. Stat. § 243.166, subd. 6(a) (2020).

22 [d., subd 3 (2020).

2 [d.
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Il Petitioner’s Background

Petitioner is subject to the community notification requirements of the Act as a
result of a 2011 conviction for first-degree criminal sexual assault.?* The conviction arose
from an occasion in 2009 when Petitioner, then 26 years old, took a friend’s ex-girlfriend,
a juvenile, to an unoccupied building. There, Petitioner threatened her life and forced her
to have penile—vaginal intercourse with him. During the assault Petitioner choked her,
leaving red marks on her neck.?® Petitioner was found guilty and given a 153-month
sentence.?® Petitioner was granted supervised release in September 2018.27

Prior to his 2018 supervised release, the ECRC assigned Petitioner Risk Level 1
on May 14, 2018.28 At that time the ECRC considered the MnSOST-3.1.2 predicted
probability of sexual recidivism of 2.30 percent, which put Petitioner in the 44.20th
percentile for likelihood to reoffend among incarcerated sexual offenders.?® The ECRC
also considered a risk assessment recommendation prepared by Dr. Shelley Leutschaft,
Ph.D., L.P. Dr. Leutschaft did not find a basis to depart from the MnSOST-3.1.2
presumptive risk level assessment, which placed Petitioner at Risk Level 1.

Petitioner’s supervised release was revoked three times between September 2018
and early 2022.3° Most recently, his supervised release was revoked in January 2022
following new criminal charges including second-degree assault with a dangerous
weapon.3' He returned to custody at MCF-Faribault. He was scheduled for release on
July 18, 2022.%2

M. Procedural History

In preparation for Petitioner’s release, Shelley Leutschaft, Ph.D., L.P., a licensed
psychologist with the Department of Corrections (DOC), prepared a risk assessment
recommendation for Petitioner.33

As part of the risk assessment, Dr. Leutschaft scored the MnSOST-4 for
Petitioner.34 According to the risk assessment tool, Petitioner’'s predicted probability of
sexual recidivism is 3.28 percent, which places Petitioner in the presumptive Risk Level

24 Ex. 4 at 374-77 (Warrant of Commitment and Amended Warrant of Commitment).
2 Ex. 4 at 14-15.

26 Ex. 4 at 374-75.

2T Ex. 4 at 253.

28 Ex. 4 at 261- 262 (ECRC Risk Assessment Report, May 18, 2018).
2 Ex. 4 at 264.

30 Ex. 4 at 3 — 9 (Violation Hearing / Detention Hearing).

31 1d.

S2Ex. 2 at 1.

3B Ex. 3.

34 Ex. 3a.
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2 category.® Dr. Leutschaft noted no special concerns or mitigating factors to warrant an
adjustment of Petitioner’s risk level assignment.36

Based on Petitioner’s score on the risk assessment tool and consideration of the
statutory risk factors, Dr. Leutschaft recommended assigning a Risk Level 2 to Petitioner.
She noted that Petitioner has not completed recommended sexual-offense or chemical
dependency specific treatment. She concluded that she “found no reason to depart from
the presumptive actuarial tool (MNSOST-4) risk level.”3” Dr. Leutschaft gave the risk
assessment recommendation to the ECRC.

The ECRC convened on March 14, 2022, to address Petitioner’s risk level
assignment.3® Petitioner did not attend the meeting and signed a waiver of non-
appearance to document his decision in advance of the meeting.3® At the conclusion of
the meeting, the ECRC assigned Petitioner a Risk Level 2.4°

On March 13, 2022, Petitioner appealed the ECRC'’s risk level determination.*' On
May 4, 2022, the ECRC filed a Notice and Order for Hearing with the Office of
Administrative Hearings.

V. Motion for Summary Disposition

Summary disposition is the administrative law equivalent of summary judgment.4?
A motion for summary disposition shall be granted when there is no genuine issue
regarding any material fact, and the moving party is entitled to judgment as a matter of
law.*® The Office of Administrative Hearings follows the summary judgment standards
developed in the state district courts when considering motions for summary disposition
in contested case matters.

The function of the Administrative Law Judge on a motion for summary disposition,
like a trial court’s function on a motion for summary judgment, is not to decide issues of
fact, but to determine whether genuine, material factual issues exist.** The Administrative
Law Judge does not weigh the evidence; instead, the judge views the facts and evidence
in a light most favorable to the non-moving party.4>

35 Ex. 3 at 7; see Ex. 5 at 4 (a table reflecting the presumptive risk levels that correspond to MnSOST-4
predicted probabilities of sexual recidivism).

3% Ex.3at7-8.

STEx.3at7.

3B Ex.2at1.

39 Ex. 2 at 1; Ex. 9 (audio recording of ECRC meeting).

4 Ex.2at1.

41 Ex. 1 at 1 (Notice of Appeal).

42 Pjetsch v. Minnesota Bd. of Chiropractic Exam’rs, 683 N.W.2d 303, 306 (Minn. 2004); see also Minn.
R. 1400.5500(K).

43 See Sauter v. Sauter, 70 N.W.2d 351, 353 (Minn. 1955); Louwagie v. Witco Chemical Corp., 378 N.W.2d
63, 66 (Minn. Ct. App. 1985).

44 See e.g., DLH, Inc. v. Russ, 566 N.W.2d 60, 70 (Minn. 1997).

45 See Ostendorf v. Kenyon, 347 N.W.2d 834, 836 (Minn. Ct. App. 1984).
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The moving party has the initial burden to show the absence of any genuine issue
regarding any material fact.*6 A fact is material if its resolution will affect the outcome of
the case.*’ If the moving party meets the initial burden, the burden shifts to the non-
moving party to prove the existence of any genuine issue of any material fact.*® A genuine
issue is not a “sham or frivolous” one, and it cannot rely on mere allegations or denials.*®
Instead, a genuine issue requires presentation of specific facts demonstrating a need for
resolution in a hearing or trial.%°

Summary disposition cannot be used as a substitute for a hearing or trial on the
facts of a case.®' Thus, summary disposition is only proper when no fact issues need to
be resolved.5?

V. Arguments

The ECRC seeks summary disposition of this case because Petitioner has not
alleged facts that would establish that the ECRC erred in its assignment of Risk Level 2.53
The ECRC argues that even if the facts asserted by Petitioner are taken as true, there
are no genuine issues of material fact with respect to the ECRC’s risk level determination.

In opposing his risk level assignment, Petitioner asserts that the ECRC used past
violations against him, that there are “slight errors . . . that lead to (countless) material
errors” in the record considered by the ECRC, that there is evidence that would justify a
lower risk level assignment, and that the community notification requirement has made it
difficult to obtain stable housing.5*

VL. Analysis

With respect to Petitioner’s request for a motion hearing, the request is denied. A
hearing on a motion is ordered “only if it is determined that a hearing is necessary to the
development of a full and complete record on which a proper decision can be made.”>®
Petitioner argued that a motion hearing would be necessary because “[h]Jow can anyone
dispute inaccurate or misleading data, unless you are writing a documentary of your life.
The only thing a person can offer is oral explanations.”%®

But on May 26, 2022, Petitioner was granted an extension of time to prepare his
written response to the ECRC’s motion. Petitioner took advantage of the extension and
filed a written response on July 1. Petitioner could have offered an argument of up to

46 Thiele v. Stich, 425 N.W.2d 580, 583 (Minn. 1988).

47 O’Malley v. Ulland Bros., 549 N.W.2d 889, 892 (Minn. 1996) (citing Zappa v. Fahey, 245 N.W.2d 258,
259-260 (Minn. 1976)).

48 Thiele, 425 N.W.2d at 583.

49 Highland Chateau, Inc. v. Minnesota Dep’t of Pub. Welfare, 356 N.W.2d 804, 808 (Minn. Ct. App. 1984)
(citing A & J Builders, Inc. v. Harms, 179 N.W.2d 98, 103 (Minn. 1970)).

50 See Minn. R. Civ. P. 56.05.

51 Sauter, 70 N.W.2d at 353.

52 Id.

53 ECRC Memorandum in Support of Summary Disposition (ECRC Mem.) at 5 (May 19, 2022).

54 Ex. 1 at 1 (Notice of Appeal); Pet'r's Resp. at 1 -2.

55 Minn. R. 1400.6600.

56 Pet'r’'s Resp. at 1.
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25 pages, accompanied by an affidavit or other documents establishing that there are
facts in dispute that, if true, would result in a different risk level assignment.®” Petitioner
filed a two-page letter containing arguments and bare factual assertions. Based upon a
review of the submissions of the parties, Petitioner has not established that a hearing on
the motion would be necessary for development of a full and complete record.

Upon review of the ECRC’s motion and Petitioner’s claims, the Administrative Law
Judge concludes that the ECRC’s Motion for Summary Disposition should be granted.
Petitioner objects to assignment of Risk Level 2 for three reasons. He argues that (1) he
turns himself in when there is a warrant for his arrest, that (2) community notification has
made it difficult to find housing, and (3) the record considered by the ECRC, including the
recommendation by Dr. Leutschaft, contained errors or inconsistencies.®

With regard to Petitioner’s first argument, accepting as true for purposes of the
motion that it is true that he consistently turns himself in when there is a warrant for his
arrest would not establish that the ECRC erred or abused its discretion in its risk level
assignment. Petitioner waived his appearance at the ECRC meeting, and so he did not
offer this information for the ECRC’s consideration. Even if the ECRC had known and
considered the information in mitigation of his risk of reoffense, it is not material to the
assignment of a risk level. Petitioner has not established that surrendering to law
enforcement after learning of a warrant for arrest mitigates one’s risk of reoffending in the
first place. Petitioner has not raised a genuine issue of material fact with this assertion.

Similarly, concerning Petitioner’s second argument, difficulty in finding housing as
a result of a community notification requirement does not establish a basis for concluding
that the ECRC erred in its risk level assignment or abused its discretion. Accepting this
fact as true does not preclude summary disposition of this appeal, as it does not implicate
a material fact for the ECRC’s risk level determination. Petitioner has alleged no facts that
could constitute a reason that would require the ECRC to reduce Petitioner’s risk level
assignment to below the presumptive risk level.

Finally, Petitioner alleges “slight errors” in records considered by the ECRC,
particularly the report of Dr. Leutschaft.?® Specifically, he challenges Dr. Leutschaft’s
report documenting that he may have done some things for “secondary gain.” In her
report, Dr. Leutschaft noted that “[rlecords indicate a potential history of [Petitioner]
malingering for secondary gain,” or that Petitioner “is a poor historian or reporting [having
received a two-year degree in electrical maintenance] for secondary gain.” Petitioner
denies receiving any “secondary gain.”®® But because Dr. Leutschaft allowed that
Petitioner was merely a “poor historian,” and recounted records indicating a “potential

57 See Minn. R. 1400.6600.

58 Ex. 1 (Notice of Appeal) and Pet’r's Resp. (June 28, 2022).

59 Pet’r's Resp. at 1-2.

60 Petr's Resp. at 2. Whether Petitioner might have claimed to receive a two-year degree for potential
secondary gain is distinct from whether he received any gain. MnSOST-4 scoring includes a score for
educational achievement. It may be that Petitioner was denied secondary gain for his inaccurate education-
related claim when his MnSOST-4 score correctly reflected a score of “0” rather than “1,” because no post-
secondary educational achievement was in evidence.
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history,” that Petitioner has not offered evidence to contradict, Petitioner has not identified
an error in Dr. Leutschaft’s report.

Petitioner has not alleged an error in Dr. Leutschaft’s report that would give rise to
a genuine issue of material fact. Dr. Leutschaft recommended that the ECRC assign the
presumptive risk level of the MnSOST-4 assessment, which the ECRC did. Taken in the
light most favorable to Petitioner, the “slight errors” alleged by Petitioner would not, if
proven at a hearing, establish that the ECRC’s decision was erroneous or an abuse of
discretion. The ECRC has met its burden to show that there is no genuine issue of
material fact with respect to its risk level assignment, and Petitioner has not demonstrated
the need for a hearing. The ECRC is entitled to disposition of this appeal as a matter of
law.

VIl. Conclusion
Because Petitioner has failed to raise a genuine issue of material fact related to
the ECRC’s risk level assignment, the ECRC’s Motion for Summary Disposition is

granted. Petitioner’s appeal of his risk level determination is dismissed, and assignment
of Risk Level 2 is affirmed.

C.L.M.
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