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STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

FOR THE METROPOLITAN COUNCIL 

In the Matter of Dakota Supply Group, 
Inc. v. Metropolitan Council 

RECOMMENDATION AND ORDER ON 
CROSS-MOTIONS FOR PARTIAL 

SUMMARY DISPOSITION 

This matter came before Administrative Law Judge Jessica A. Palmer-Denig for 
oral argument on September 6, 2019, upon cross-motions for partial summary 
disposition filed by Dakota Supply Group, Inc. (DSG) and the Metropolitan Council (Met 
Council).  The record on the motion closed on September 6, 2019. 

Marc J. Manderscheid, Briggs and Morgan, P.A., appeared on behalf of DSG. 
Douglas D. Shaftel, Kennedy & Graven, Chartered, appeared on behalf of the Met 
Council.  

Based upon the submissions of counsel and the record, and for the reasons 
explained in the accompanying Memorandum, the Administrative Law Judge makes the 
following: 

RECOMMENDATION 

1. The Met Council’s Motion for Partial Summary Disposition should be
GRANTED. 

2. DSG’s Motion for Summary Disposition of its Claim for Reimbursement or
Double Rent Expenses should be DENIED. 

ORDER 

The remaining issues will proceed to an evidentiary hearing.  The Administrative 
Law Judge will schedule a prehearing conference by telephone to address scheduling 
for further proceedings in this matter.  

Dated:  October 30, 2019 

________________________________ 
JESSICA A. PALMER-DENIG 
Administrative Law Judge 
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MEMORANDUM 

I. Introduction

This case concerns DSG’s claims for relocation expenses arising from the
displacement of its business from two properties in Hopkins, Minnesota, due to 
construction of the Southwest Light Rail Transit Project (SWLRT or Project).  As 
described in further detail below, the Met Council paid some of DSG’s claims, but 
ultimately denied approximately $1.3 million in reimbursement for claims submitted by 
DSG.  

Both parties have moved for partial summary disposition.  The Met Council seeks 
summary disposition in its favor as to four categories of claimed expenses, totaling 
around $1 million.1  Specifically, the Met Council challenges DSG’s expenses for its new 
facility related to the outside yard, warehouse lighting, and its showroom; and for double 
rent during the time that DSG paid rent at the displacement site and at its new facility. 
The Met Council does not dispute that DSG incurred the claimed expenses, but it 
maintains that the expenses are not reimbursable.  DSG argues that the Met Council’s 
position rests upon a misinterpretation of law and that these expenses must be 
reimbursed.  DSG filed a motion for summary disposition as to the double rent claim, 
and in its brief in response to the Met Council’s motion, it requested that summary 
disposition be granted in its favor as to all claims raised by the Met Council.   

The parties agree that there are no material facts in dispute and that the matter is 
appropriate for summary adjudication.  For the reasons discussed below, the 
Administrative Law Judge determines that the Met Council’s motion should be granted 
and DSG’s motion denied. 

II. Legal Background

The central issue raised by the parties’ motions is whether DSG’s claimed
relocation expenses are properly categorized under the federal Uniform Relocation Act 

1 At oral argument, both parties made adjustments to the claims at issue in the motions.  The Met Council 
indicated it was not challenging two claims related to DSG’s showroom remodel in its motion.  As to the 
claim for work performed by Robeck Electrical Contractors, Inc. for electrical work in the amount of 
$47,056.06, the Met Council indicated this amount was largely approved and paid.  The Met Council 
continues to contest another invoice from the same contractor related to installation of warehouse 
lighting, and this invoice is discussed below.  Regarding Techlite, Pulse and Bright Side Electric 
showroom lighting work in the amount of $34,602.31, the Met Council indicated that this amount was still 
at issue, but this invoice did not fall within the arguments related to the business reestablishment expense 
categorization that the Met Council made in its motion.  Statement of Counsel for the Met Council, Oral 
Argument Digital Recording (Sept. 6, 2019) (on file with the Minn. Office Admin. Hearings).  Therefore, 
the claims analyzed here do not include the invoices the Met Council withdrew from consideration. 
Additionally, DSG confirmed that, to the extent that variations exist between the amounts claimed by DSG 
in its reimbursement request and the amounts listed on the invoices DSG submitted, the invoiced 
amounts should be considered correct.  Statement of Counsel for DSG, Oral Argument Digital Recording 
(Sept. 6, 2019) (on file with the Minn. Office Admin. Hearings).  Therefore, the amounts discussed herein 
are the amounts listed on the relevant invoices. 
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(URA)2 as moving expenses or business reestablishment expenses.  Therefore, some 
initial discussion of the URA provides helpful context for the analysis below.   

 
Enacted in 1970, the URA provides for reimbursement of relocation claims for 

businesses displaced by federal or federally-assisted public works projects.3  The 
regulations promulgated under the URA have the following aims: 

 
(a) To ensure that owners of real property to be acquired for Federal and 

federally-assisted projects are treated fairly and consistently, to encourage 
and expedite acquisition by agreements with such owners, to minimize 
litigation and relieve congestion in the courts, and to promote public 
confidence in Federal and federally-assisted land acquisition programs; 
 

(b) To ensure that persons displaced as a direct result of Federal or federally-
assisted projects are treated fairly, consistently and equitably so that such 
displaced persons will not suffer disproportionate injuries as a result of 
projects designed for the benefit of the public as a whole; and 
 

(c) To ensure that Agencies implement these regulations in a manner that is 
efficient and cost effective.4 

 
Because the SWLRT has received federal funding, the URA governs the Met 

Council’s reimbursement of relocation expenses.5  Critical to this case, the URA 
differentiates between several different categories of expenses incurred by a displaced 
person, some of which are subject to a cap in the amount that may be reimbursed.   

 
A. Moving Expenses 

The URA’s regulations provide for reimbursement of actual moving and related 
expenses, that are reasonable and necessary, for a business that qualifies as a 
displaced person.6  Neither the URA, nor its regulations, provide for a cap on the 
amount of moving expenses that can be claimed for reimbursement.  

The regulations contain a list of “[e]ligible actual moving expenses” in 49 C.F.R. 
§ 24.301(g).  Those expenses include the following items:  

 

                                            
2 42 U.S.C. §§ 4601-4655 (2018) (Uniform Relocation Assistance and Real Property Acquisition Policies 
Act of 1970); 49 C.F.R. §§ 24.1-24.603 (2019). 
3 42 U.S.C. §§ 4601-4655; 49 C.F.R. §§ 24.1-24.603. 
4 49 C.F.R. § 24.1; see also 42 U.S.C. § 4621. 
5 See Order Denying Motion for Conformity with Minn. Stat. § 117.52, subd. 4 (Sept. 10, 2019). 
6 49 C.F.R. § 24.301(a)(1).  Generally, a “displaced person” is a person who moves from real property, or 
who moves his or her personal property from real property, as a direct result of written notice of an 
agency’s intent to acquire, or the initiation of negotiations for  acquisition, of such real property; as a direct 
result of rehabilitation or demolition for a project; or as a direct result of such actions related to a project 
displacing a person from real property upon which a person conducts a business or farm operation.  See 
49 C.F.R. § 24.2(a)(9).  There is no dispute here that DSG is a displaced person. 



 4 
 
[135276/1] 

(1) Transportation of the displaced person and personal property.  
Transportation costs for a distance beyond 50 miles are not eligible, 
unless the Agency determines that relocation beyond 50 miles is justified. 

 
(2)  Packing, crating, unpacking, and uncrating of the personal property. 
 
(3) Disconnecting, dismantling, removing, reassembling, and reinstalling 

relocated household appliances and other personal property.  For 
businesses, farms, or nonprofit organizations this includes machinery, 
equipment, substitute personal property, and connections to utilities 
available within the building; it also includes modifications to the personal 
property, including those mandated by Federal, State, or local law, code, 
or ordinance, necessary to adapt it to the replacement structure, the 
replacement site, or the utilities at the replacement site, and modifications 
necessary to adapt the utilities at the replacement site to the personal 
property.  

 
(4) Storage of the personal property for a period not to exceed 12 months, 

unless the Agency determines that a longer period is necessary. 
 
(5) Insurance for the replacement value of the property in connection with the 

move and necessary storage. 
 
(6) The replacement value of property lost, stolen, or damaged in the process 

of moving (not through the fault or negligence of the displaced person, his 
or her agent, or employee) where insurance covering such loss, theft, or 
damage is not reasonably available. 

 
(7) Other moving-related expenses that are not listed as ineligible under 

§ 24.301(h), as the Agency determines to be reasonable and necessary. 
 
(8) The reasonable cost of disassembling, moving, and reassembling any 

appurtenances attached to a mobile home, such as porches, decks, 
skirting, and awnings, which were not acquired, anchoring of the unit, and 
utility “hookup” charges.  

 
(9) The reasonable cost of repairs and/or modifications so that a mobile home 

can be moved and/or made decent, safe, and sanitary.  
 
(10) The cost of a nonrefundable mobile home park entrance fee, to the extent 

it does not exceed the fee at a comparable mobile home park, if the 
person is displaced from a mobile home park or the Agency determines 
that payment of the fee is necessary to effect relocation.  
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(11) Any license, permit, fees, or certification required of the displaced person 
at the replacement location.  However, the payment may be based on the 
remaining useful life of the existing license, permit, fees, or certification.  

 
(12) Professional services as the Agency determines to be actual, reasonable, 

and necessary for:  

(i) Planning the move of the personal property;  

(ii) Moving the personal property; and  

(iii) Installing the relocated personal property at the replacement 
location.  

 
(13) Relettering signs and replacing stationery on hand at the time of 

displacement that are made obsolete as a result of the move.  
 
(14) Actual direct loss of tangible personal property incurred as a result of 

moving or discontinuing the business or farm operation.  The payment 
shall consist of the lesser of:  

(i) The fair market value in place of the item, as is for continued 
use, less the proceeds from its sale.  (To be eligible for 
payment, the claimant must make a good faith effort to sell 
the personal property, unless the Agency determines that 
such effort is not necessary.  When payment for property 
loss is claimed for goods held for sale, the fair market value 
shall be based on the cost of the goods to the business, not 
the potential selling prices.); or  

(ii) The estimated cost of moving the item as is, but not 
including any allowance for storage; or for reconnecting a 
piece of equipment if the equipment is in storage or not 
being used at the acquired site. (See appendix A, 
§ 24.301(g)(14)(i) and (ii).)  If the business or farm operation 
is discontinued, the estimated cost of moving the item shall 
be based on a moving distance of 50 miles.  

 
(15) The reasonable cost incurred in attempting to sell an item that is not to be 

relocated.  
 
(16) Purchase of substitute personal property. If an item of personal property, 

which is used as part of a business or farm operation is not moved but is 
promptly replaced with a substitute item that performs a comparable 
function at the replacement site, the displaced person is entitled to 
payment of the lesser of:  
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(i) The cost of the substitute item, including installation costs of 
the replacement site, minus any proceeds from the sale or 
trade-in of the replaced item; or  

(ii) The estimated cost of moving and reinstalling the replaced 
item but with no allowance for storage.  At the Agency's 
discretion, the estimated cost for a low cost or 
uncomplicated move may be based on a single bid or 
estimate.  

 
(17) Searching for a replacement location.  A business or farm operation is 

entitled to reimbursement for actual expenses, not to exceed $2,500, as 
the Agency determines to be reasonable, which are incurred in searching 
for a replacement location, including:  

(i) Transportation;  

(ii) Meals and lodging away from home;  

(iii) Time spent searching, based on reasonable salary or 
earnings;  

(iv) Fees paid to a real estate agent or broker to locate a 
replacement site, exclusive of any fees or commissions 
related to the purchase of such sites;  

(v) Time spent in obtaining permits and attending zoning 
hearings; and  

(vi) Time spent negotiating the purchase of a replacement site 
based on a reasonable salary or earnings.  

 
(18) Low value/high bulk.  When the personal property to be moved is of low 

value and high bulk, and the cost of moving the property would be 
disproportionate to its value in the judgment of the displacing Agency, the 
allowable moving cost payment shall not exceed the lesser of: The 
amount which would be received if the property were sold at the site or the 
replacement cost of a comparable quantity delivered to the new business 
location.  Examples of personal property covered by this provision include, 
but are not limited to, stockpiled sand, gravel, minerals, metals, and other 
similar items of personal property as determined by the Agency.  

 
The regulations also specifically identify 12 categories of expenses that are 

ineligible for reimbursement as moving and related expenses.  This list is found in 
49 C.F.R. § 24.301(h), and includes:  
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(1) The cost of moving any structure or other real property improvement in 
which the displaced person reserved ownership.  (However, this part does 
not preclude the computation under § 24.401(c)(2)(iii); 

 
(2) Interest on a loan to cover moving expenses; 
 
(3) Loss of goodwill; 
 
(4) Loss of profits; 
 
(5) Loss of trained employees; 
 
(6) Any additional operating expenses of a business or farm operation 

incurred because of operating in a new location except as provided in 
§ 24.304(a)(6); 

 
(7) Personal injury; 
 
(8) Any legal fee or other cost for preparing a claim for a relocation payment 

or for representing the claimant before the Agency; 
 
(9) Expenses for searching for a replacement dwelling; 
 
(10) Physical changes to the real property at the replacement location of a 

business or farm operation except as provided in §§ 24.301(g)(3) and 
24.304(a); 

 
(11) Costs for storage of personal property on real property already owned or 

leased by the displaced person, and 
 
(12) Refundable security and utility deposits. 
 
B. Business Reestablishment Expenses 

The URA also provides for reimbursement of business reestablishment 
expenses.  Business reestablishment expenses are subject to a cap on the amount that 
may be reimbursed, in the amount of $50,000.7   

 
Under 49 C.F.R. § 24.304(a), eligible business reestablishment expenses for 

non-residential moves include, but are not limited to, the following types of expenses:  
 
(1) Repairs or improvements to the replacement real property as required by 

Federal, State or local law, code or ordinance. 
 

                                            
7 See 49 C.F.R. § 24.304 (establishing cap at $10,000); Minn. Stat. § 117.51, subd. 2 (2018) (modifying 
cap upwards to $50,000). 
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(2) Modifications to the replacement property to accommodate the business 
operation or make replacement structures suitable for conducting the 
business. 
 

(3) Construction and installation costs for exterior signing to advertise the 
business. 
 

(4) Redecoration or replacement of soiled or worn surfaces at the 
replacement site, such as paint, paneling, or carpeting. 
 

(5) Advertisement of replacement location. 
 

(6) Estimated increased costs of operation during the first 2 years at the 
replacement site for such items as: 

 
 (i) Lease or rental charges; 

 (ii) Personal or real property taxes; 

 (iii) Insurance premiums; and 

 (iv) Utility charges, excluding impact fees.  
 

(7) Other items that the Agency considers essential to the 
reestablishment of the business. 

  
The regulations also identify a non-exclusive list of business reestablishment 

expenses that are ineligible for reimbursement.  Under 49 C.F.R. § 24.304(b), such 
ineligible business reestablishment expenses include: 

 
(1) Purchase of capital assets, such as, office furniture, filing cabinets, 

machinery, or trade fixtures. 
 
(2) Purchase of manufacturing materials, production supplies, product 

inventory, or other items used in the normal course of the business 
operation. 

 
(3) Interest on money borrowed to make the move or purchase the 

replacement property. 
 
(4) Payment to a part-time business in the home which does not contribute 

materially (defined at § 24.2(a)(7)) to the household income.8 
  

                                            
8 This is a “non-exclusive listing of reestablishment expenses not considered to be reasonable, 
necessary, or otherwise eligible.”  49 C.F.R. § 24.304(b). 
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III. Factual Background 

A. DSG and the SWLRT Project  

DSG is a business that supplies various building materials to contractors.9  Until 
August 2017, DSG operated its business from two leased properties in Hopkins, 
Minnesota, also identified here as Parcels 413 and 414.10  Kant-Sing Partnership, LLP 
(Kant-Sing) owned Parcel 413, located at 620 16th Avenue S. in Hopkins, and Liberty 
Property Limited Partnership (Liberty) owned Parcel 414, located at 1515 6th Street S. 
in Hopkins.11  DSG’s business sites included a showroom and a warehouse located 
across the street from each other.12  In the Liberty building, DSG leased 60,460 square 
feet and in the Kant-Sing building, DSG occupied 86,230 square feet.13 

 
 The SWLRT consists of an approximately 14.5-mile light rail route to serve 
Minneapolis, St. Louis Park, Hopkins, Minnetonka, and Eden Prairie.14  The project 
involves construction of 16 new stations, with connections to streets and trails.15  
Funding for the project comes from the Federal Transit Administration, Hennepin 
County, the Hennepin County Regional Railroad Authority, the Counties Transit 
Improvement Board, the State of Minnesota, the Met Council, and communities along 
the route.16 
  

                                            
9 Affidavit (Aff.) of Dan Wilson (Wilson Aff.) at ¶ 4 (Aug. 15, 2019).  DSG supplies products for the 
following industries: electrical, plumbing, HVAC, refrigeration, communications, utility, automation, 
waterworks, on-site sewer, water, and well filtration and metering technology.  Id.  The Administrative Law 
Judge notes that the record contains numerous affidavits, including multiple affidavits from certain 
individuals.  Where the same affiant has submitted several affidavits, each affidavit is identified by date to 
distinguish between filings.  Where only one affidavit from an affiant was submitted, the date of the 
affidavit is noted in the first citation and omitted thereafter. 
10 Met Council Decision Letter (Dec. 19, 2018); DSG Appeal Letter at 1 (Feb. 7, 2019). 
11 Aff. of Robin Caufman (Caufman Aff.) at ¶ 5 (Aug. 30, 2019); DSG Appeal Letter at 1; Aff. of Marc 
Manderscheid (Manderscheid Aff.) at ¶ 2, Exhibit (Ex.) G at 6-7 (Aug. 14, 2019).  The Administrative Law 
Judge notes that the Met Council’s Decision Letter dated December 11, 2018, appears to incorrectly 
identify Liberty as the owner of Parcel 413 and Kant-Sing as the owner of Parcel 414.  Met Council 
Decision Letter at 1 (Dec. 11, 2018).  Other evidence and submissions into the record clarify the 
ownership of these parcels.  The Petition and Motion for Transfer of Title and Possession under Minn. 
Stat. § 117.042 filed in Hennepin County District Court on May 11, 2017, indicates that Kant-Sing owned 
Parcel 413 and Liberty owned Parcel 414.  See Manderscheid Aff. at ¶ 2, Ex. 1 (June 14, 2019).  DSG’s 
Appeal Letter indicates that the Met Council labeled the Kant-Sing property as Parcel 413 and the Liberty 
property as Parcel 414 and provides the street address for each property. See DSG Appeal Letter at 1.  
The Met Council also indicates that Kant-Sing owned Parcel 413 and Liberty owned Parcel 414 in its 
“Undisputed Material Facts” section of its Response to DSG’s Motion. Met Council Response to DSG’s 
Mot. at 2 (Aug. 30, 2019) (Met Council Response). 
12 Wilson Aff. at ¶ 4. 
13 Id. 
14 Caufman Aff. at ¶ 2 (June 28, 2019). 
15 Id. 
16 Id. 
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B. Displacement of DSG from Parcels 413 and 414 and Relocation to 
Plymouth Replacement Site 

 In Fall 2016, the Met Council determined that it would exercise its powers of 
eminent domain to take both Parcels 413 and 414 in connection with the SWLRT 
project.17  On November 3, 2016, Met Council’s Relocation Consultant, Dan Wilson, 
sent DSG a memo regarding Parcel 413.18  In the memo, Mr. Wilson explained that 
DSG was “eligible to start receiving financial assistance now” and highlighted that the 
notice “speaks of avoiding a ‘hurried move,’ but a successful business does take time 
with a deliberate approach that we need to start now.”19  This memo included a “Notice 
of Eligibility” dated October 25, 2016, indicating that the Met Council, via MnDOT, had 
commenced negotiations on October 21, 2016, with Kant-Sing as to Parcel 413.20  

DSG began searching for a new business location.21  On December 23, 2016, 
DSG entered a 10-year lease for a replacement site in Plymouth, Minnesota, which 
would become available on March 1, 2017.22  The Plymouth facility, located at 
845 Berkshire Lane N., is approximately 136,533 square feet,23 and DSG pays 
$63,626.00 per month in rent, plus additional rent and operating costs.24  DSG hired 
various contractors and vendors to remodel the Plymouth location in advance of its 
relocation, as described in further detail below.25  During this time, DSG also paid rent 
and occupancy costs at the business locations of Parcels 413 and 414.26  DSG 
relocated its business to the Plymouth site in June 2017.27 

 
C. The Met Council’s Reimbursement of DSG’s Rent at the 

Displacement Site 

DSG’s counsel represented another similarly situated tenant displaced by the 
SWLRT.28  In December 2016 and January 2017, DSG’s counsel advocated on behalf 

                                            
17 Caufman Aff. at ¶ 5, Ex. B (Aug. 19, 2019); Manderscheid Aff. at ¶ 2, Ex. 1 (June 14, 2019).  The 
Administrative Law Judge notes that the Met Council submitted an affidavit from Ms. Caufman along with 
its motion on August 16, 2019, but the affidavit was not notarized.  The Met Council submitted a notarized 
version of the same affidavit on August 19, 2019.  The Administrative Law Judge refers to the notarized 
version of this affidavit throughout this decision, though the exhibits referenced were attached to, and can 
be found with, the non-notarized affidavit. 
18 Manderscheid Aff. at ¶ 2, Ex. A (Aug. 14, 2019). 
19 Id. 
20 Id.  The eligibility notice for the Liberty property does not appear to be in the record; however, it is 
undisputed that DSG relocated from, and received relocation services for, both the Kant-Sing and Liberty 
properties, and that both properties were included in the condemnation proceedings.  See Manderscheid 
Aff. at ¶ 2, Ex. 1 (June 14, 2019). 
21 Manderscheid Aff. at ¶ 2, Ex. A at 3 (Aug. 30, 2019). 
22 DSG Appeal Letter at Ex. A at 3. 
23 Wilson Aff. at ¶ 5. 
24 Id.; DSG Appeal Letter at Ex. A at 3. 
25 See generally Wilson Aff. at ¶¶ 13, 15, 22, 24, 26, 28, 30, Exs. B, D, F, G, H, L, and M. 
26 DSG Appeal Letter at 2; Met Council Decision Letter at 1 (Dec. 11, 2018); Caufman Aff. at ¶¶ 4-5 
(August 30, 2019). 
27 Wilson Aff. at ¶¶ 4-5. 
28 Manderscheid Aff. at ¶ 2, Exs. B, C (Aug. 14, 2019). 
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of that client, seeking reimbursement from the Met Council of that entity’s rental 
expenses because the entity was required to pay rent at both its displacement and 
replacement sites.29  

 
On May 11, 2017, the Met Council advised DSG, Kant-Sing, and Liberty that the 

Met Council would pay DSG’s monthly rent for Parcels 413 and 414 “if necessary and if 
requested by DSG” during the period between the date that the Met Council served its 
Notice of Intent to Take Possession under Minn. Stat. § 117.042 and the date that the 
Met Council took title and possession of the property.30  The Met Council informed the 
three entities that “[t]he payment will be made as mitigation for damages in the 
condemnation action, and will not be considered a relocation payment.”31  The Council 
also indicated that it would include this mitigation in its condemnation petition.32  On that 
same day, May 11, 2017, the Met Council filed its condemnation petition in Hennepin 
County District Court requesting approval to condemn multiple properties due to the 
SWLRT project, including parcels 413 and 414.33  

 On May 24, 2017, DSG met with Mr. Wilson and, via email, provided Mr. Wilson 
with documentation of DSG’s itemized rent payments for the months of March, April, 
and May 2017.34  DSG requested reimbursement from the Met Council for these 
payments. 35  

On June 7, 2017, the Met Council wrote to Kant-Sing and DSG clarifying its 
agreement to pay “protective rent” in the context of the relocation process and 
requesting a copy of DSG’s lease with Kant-Sing.36  The Met Council advised that: 

First, “protective rent” only covers those situations where a tenant is 
forced to pay rent in two locations at the same time while it is being 
relocated as a result of the project.  Second, if this happens, the Council 
will pay the current owner the tenant’s monthly rent, pro-rated from the 
date the Council files its petition in condemnation until the date the Council 
takes title and possession of the property (the “Term”).  “Protective rent” 
therefore is limited to the Term, and the Council will not pay the owner for 
monthly rent that is outside of the Term or pay the owner for any back rent 
the tenant owes.  The Council will not pay rent at the tenant’s new 
location.37 

                                            
29 Id. 
30 Id. at ¶ 2, Ex. E.  The letters are dated May 10, 2017; however, they are attached to an email 
communication sent to the attorneys for the tenants and owners of Parcels 413, 414, and 419 on May 11, 
2017.  The Met Council informed the parties that it filed the condemnation petition on May 11, 2017.  See 
id. 
31 Id. 
32 Id. 
33 Id. 
34 Id. at Ex. F. 
35 Id. 
36 Id. at Ex. H.  
37 Id.  
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DSG’s counsel reached out to MnDOT Right of Way Manager Lee Williams on 
June 28, 2017, requesting a phone call to discuss Met Council’s payment of July rent.38  
On June 30, 2017, Mr. Williams corresponded with the attorneys for DSG and DSG’s 
landlords.39  Mr. Williams indicated that he would submit a claim form for July rent for 
Parcels 413 and 414, but requested a copy of DSG’s lease.40  DSG’s counsel 
responded, pointing out that he had provided materials to Mr. Wilson on May 24, 
2017.41  

On July 26, 2017, DSG sent Mr. Williams complete copies of DSG’s building 
leases for Parcels 413 and 414.42  On July 31, 2017, DSG’s counsel sent an email to 
Mr. Williams following up on DSG’s rent reimbursement request.43  That same day, 
Mr. Williams replied, indicating that the Met Council planned to issue checks for July 
and August rent for both the Kant-Sing and Liberty properties.44   

The district court held a hearing on the Met Council’s condemnation petition on 
August 2, 2017.45  Following the hearing, the district court issued an order authorizing 
Met Council to acquire various parcels, including Parcels 413 and 414, by “quick-take” 
process.46  The order included a provision requiring the Met Council to pay DSG’s 
monthly rent to the landlords of Parcels 413 and 414 prorated from the date that Met 
Council served its petition until the date that the Met Council took title to the property.47  
On September 6, 2017, the Met Council took possession of the Parcels 413 and 414 
and DSG’s obligation to pay rent for those properties ceased.48 

 
The Met Council did not initially reimburse DSG for rent paid in March through 

June 2017.  On or around February 15, 2018, DSG’s counsel inquired of the Met 
Council whether it planned to reimburse DSG for rent payments made prior to July 1, 
2017.49  On March 26, 2018, the Met Council advised DSG that: 

 
The Council cannot determine the eligibility of a relocation claim that has 
not been submitted.  But if DSG were to submit such a claim, without 
waiving the Council’s right to issue its final decision, I believe that the 
Council could conclude that the Lease Payments are eligible business re-
establishment expenses under 49 C.F.R. § 24.304(6) or (7), subject to the 

                                            
38 Id. at Ex. I. 
39 Id. at Ex. J. 
40 Id. 
41 Id. These materials included a “First Amendment to Amended and Restated Building Lease” and pages 
1-4 of the Lease Agreement, but not a copy of the full lease. Id. at Ex. F. 
42 Id. at Exs. L and M. 
43 Id. at Ex. N. 
44 Id.  
45 Id. at Ex. O. 
46 Id. 
47 Id. 
48 Id. 
49 Id. at Ex. P. 
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statutory $50,000 cap.  I do not, however, believe that the Council could 
conclude that they are eligible moving expenses.50  
 

The Met Council stated that DSG should submit a claim for review if DSG believed that 
the lease payments were reimbursable expenses.51 

 
Several months later, on July 13, 2018, DSG submitted a claim to the Met 

Council requesting “double rent” payments, seeking reimbursement in the amount of 
$267,422.30 for rent at the displacement site from March 1, 2017 through June 30, 
2017.52  On December 11, 2018, the Met Council issued a decision letter notifying DSG 
that the Council would reimburse DSG for the rent DSG paid between May 11, 2017, 
the initial filing date of the condemnation petition, until the date that the Council took 
possession of Parcels 413 and 414.53  The Met Council had previously paid DSG’s rent 
on Parcels 413 and 414 for the months of July and August, and for six days in 
September 2017, so the Met Council prorated its rental payment.54  The Met Council 
agreed to pay $105,921.17, for rent expenses incurred during the specified period, upon 
DSG’s submission of documentation of rent payments made.55  The Met Council 
informed DSG that rent payments it made between March 1, 2017 and May 10, 2017 
were business reestablishment relocation expenses, subject to the $50,000 cap for 
such expenses.56  Additionally, the Council explained that this was the final decision on 
the matter and that DSG had the right to appeal the decision to the Office of 
Administrative Hearings.57 

 
The Met Council paid DSG $105,921.17 on February 7, 2019.58  In June 2019, 

based on its property taxes, utilities, and insurance for Parcel 413, DSG requested an 
additional $6,526.62 from the Council.59  After the Council reviewed the information 
submitted, the Council issued DSG another check in the amount of $5,017.97.60 

Ultimately, the Met Council paid DSG, Kant-Sing, and Liberty for rent and shared 
expenses for DSG’s obligations at the displacement sites in Hopkins from May 11, 2017 
to September 6, 2017, in the amount of $249,858.82.61  The specific payment amounts 
explained in the chart below.62  

                                            
50 Id. 
51 Id. 
52 Aff. of Douglas Shaftel (Shaftel Aff.) at ¶ 2, Ex. A (Aug. 30, 2019); DSG Appeal Letter at Ex. C at 21; 
Met Council Decision Letter at 1 (Dec. 11, 2018). 
53 Met Council Decision Letter (Dec. 11, 2018). 
54 Id. 
55 Id. 
56 Id. 
57 Id. 
58 Caufman Aff. at ¶ 4 (Aug. 30, 2019). 
59 Shaftel Aff. at ¶ 3, Ex. B. 
60 Caufman Aff. at ¶ 4 (Aug. 30, 2019).  Met Council made a payment to Dakota Supply Group on July 1, 
2019.  Met Council indicated that this payment covered real estate taxes and shared expenses for parcel 
413 from May 11 to September 6, 2017.  Id. 
61 Id. at ¶¶ 3-4. 
62 Id. at ¶ 4. 
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Payments to Kant-Sing for Parcel 413: 

Invoice Date Amount Comment 
INV-13 8/1/2017 $63,800.00 July-August Rent 

Only 
INV-33 9/14/2017 $6,380.00 Sept. 1-6 Rent Only 
TOTAL  $70,180.00  

 
Payments to Liberty for Parcel 414: 

Invoice Date Amount Comment 
INV-14 8/1/2017 $36,852.50 July-August Rent 

Only 
INV-34 9/14/2017 $31,887.18 Sept. 1-6 Rent plus 

shared expense 
payment July-
Sept. 6 

TOTAL  $68,739.68  
 
Payments Made to Dakota Supply Group: 

Invoice Date Amount Comment 
INV-809 2/7/2019 $105,921.17 May 11 – June 30 

Rent on Parcel 413 
and May 11 – 
June 30 Rent and 
shared expense for 
Parcel 414 

INV-1063 7/1/2019 $5,017.97 May 11 – Sept. 6 
real estate taxes 
and shared 
expense for Parcel 
413 

TOTAL  $110,939.14  
 
DSG did not accept the Met Council’s December 11, 2018, decision, and 

appealed, listing $161,501.30 as the remaining unpaid balance on its double rent 
claims.63  This claim is at issue in both of the parties’ motions. 

  

                                            
63 DSG Appeal Letter at 2 (Feb. 7, 2019).  The Council provides a slightly different calculation of DSG’s 
rent expenses at the displacement sites from March 1, 2017 to May 10, 2017 ($149,665.85).  Caufman 
Aff. at ¶ 6 (Aug. 30, 2019).  However, the Met Council states that though it “has not received 
documentation necessary to confirm that DSG actually incurred all these amounts (it expects that it did 
incur most, if not all).  Met Council Mot. for Partial Summ. Disp. at 2 (Aug. 16, 2019). 
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D. DSG’s Alterations of the Replacement Site 

DSG hired contractors and vendors to make modifications to the replacement 
site for its business in Plymouth.  Relevant here are claims related to the buildout of 
DSG’s showroom, the outside yard of the facility, and lighting for its warehouse.64  The 
facts related to these matters are addressed in turn. 

 
i. Showroom 

 DSG’s business operations in Hopkins included a showroom containing displays 
of DSG’s products and utilizing walls, cabinets, and plumbing.65  The displays were built 
out with lighting, flooring, and wall treatments.66  DSG sought to replicate these 
showroom features at its replacement site.67  At the Plymouth facility, DSG created a 
new showroom, which included the following areas of work: showroom layout and 
construction designs; construction of walls for product displays; construction of 
“vignettes” for product display; ceiling treatments; and installation of lighting, plumbing, 
electricity, and HVAC.68 

 
DSG hired a contractor, Anthony Mezzenga (Mezzenga), to work on the 

showroom buildout.69  The work Mezzenga performed included services provided and 
amounts billed as set forth below:70 

 
Invoice Number Amount Task(s) 
33219 $33,750.00 Removal and reuse of booths and 

cabinets in lunchroom; demolition of 
floors and ceilings; removal of drywall 
and steel studs; demolition of some 
electrical; disposal of demolition 
materials 

31074 (partial)71 $5,300.00  
($3,650.00 - 
administration 
area to 
showroom; 
$1,650.00 - 
training room 

Labor (installation of door and window 
connecting administration area to 
showroom and installed door from 
training room to showroom) 

                                            
64 See generally Wilson Aff. and attached exhibits.  Note that the Met Council supplemented Mr. Wilson’s 
affidavit at the hearing with clearer copies of exhibits containing photographs than those originally 
submitted. 
65 DSG Appeal Letter at Ex. C at 13; Wilson Aff. at ¶ 19. 
66 DSG Appeal Letter at Ex. C at 13; Wilson Aff. at ¶¶ 19-20. 
67 DSG Appeal Letter at Ex. C at 13; Wilson Aff. at ¶¶ 19-20. 
68 DSG Appeal Letter at Ex. C at 13; Wilson Aff. at ¶ 20. 
69 Wilson Aff. at ¶ 21. 
70 See Wilson Aff. at ¶ 22, Ex. F. 
71 Invoice 31074 also contains other descriptions of work on the general warehouse, training room, and 
city desk. Id. 
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Invoice Number Amount Task(s) 
to showroom) 

88965 $7,100.00 Architectural, engineering, building 
permits 

43312 $85,450.0072 Epoxy and polishing floors; framing 
and drywall of newly constructed walls 
in showroom area; additional 
showroom buildout 

88966 $77,510.00 Labor and materials (painting of a 
deck, painting of showroom, demolition 
and skimming of the wall perimeter, 
work on shower and vessel sink wall 
areas, acoustical ceiling work, capping 
the plumbing, installation of sprinkler 
heads, preparing the shower floor for 
tile installation, work on wall displays 
and supplying and installing a 
fireplace) 

88321 $64,325.00 Labor and materials (purchasing 
lumber and performing carpentry work 
in showroom, sheet rocking and taping 
displays, prepping columns, painting 
rooms, display walls, caps, and 
warehouse door, installing fixtures on 
displays and ADA room, installing 
faucets on slat board displays in 
showroom, installing carpeting, vinyl 
base transitions, grab bars and shower 
bases and walls) 

TOTAL $ 273,435.0073  
 
DSG made changes to the showroom’s floor, walls, and ceiling, and constructed 

a reception desk.74  Invoices for this portion of the work, which was accomplished by 
several different contractors and vendors, totaled $209,789.50, as noted below.75  
  

                                            
72 The total cost of this work was $108,700 ($63,250.00 for material and labor costs for framing and 
drywall work in the showroom and $45,450.00 in costs for floor polishing in the showroom).  Wilson Aff. at 
¶ 22.  However, DSG had previously paid $23,250.00, and the outstanding balance was $85,450.00. Id. 
73 Wilson Aff. at ¶ 22, Ex. F.  This total includes DSG’s previous payment of the work ($23,250.00) 
(Invoice 43312). Otherwise, the total would equal $296,685.00 ($273,435.00 + $23,250.00).  Id. 
74 Id. at ¶ 25. 
75 Id. at ¶ 25-26, Ex. H. 
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Invoice Number Company Amount Task(s) 
N/A (Invoice states 
that it is a 50% 
deposit invoice) 

Platinum Display 
Group 

$35,271.0076 Custom-made reception 
desk,77 overhead grid,78 
wall treatment79 

1445 Mind·Full 
Connections 

$7,516.41 Flor (brand) carpet tiles 
and porcelain tiles in the 
reception area, showroom 
office, tech room, kids’ 
room, designer 
conference room, and 
ADA bathroom 

1450 Mind·Full 
Connections 

$10,800.00 Countertops 

1447  Mind·Full 
Connections 

$16,469.00 Installation and materials 
(quartz countertops, 
under-mount sink cutouts, 
shower trim, reception, 
window sills, and lavatory 
sink displays) 

Q009944 Glass Source $3,174.00 Installation of steam 
shower door 

CG700349 Super Set Tile & 
Stone 

$24,121.00 Ceramic work 

1468  Mind·Full 
Connections 

$6,491.9180 Tub deck, soapstone 
island tops, ceramic tile, 
and installation of tile 

1462 Mind·Full 
Connections 

$11,000.00 Decorative clouds on 
ceiling 

1461 Mind·Full 
Connections 

$4,255.00 Fireplace wall 

1463 (Invoice has 
handwritten 
notation stating 
“50% 25,773”) 

Mind·Full 
Connections 

$51,545.67 Labor and materials 
(kitchen cabinets and 
countertops, accessory 
towers, tile, custom steel 
island tables with 
Soapstone, and luxury 

                                            
76 Id.  Platinum Display Group’s invoice also contains work done on bath area vignettes and lavatory 
sinks.  Id. 
77 Wilson Aff. at ¶ 26, Ex. I.  At the displacement site, DSG had three separate service desks (for HVAC, 
electrical, and plumbing).  At the replacement site, DSG was able to consolidate the three service areas 
into one location using a custom-built desk.  DSG Appeal Letter at Ex. C at 1-2. 
78 Wilson Aff. at ¶ 26, Ex. I. 
79 Wilson Aff. at ¶ 26, Ex. K. 
80 Id. at ¶¶ 25-26, Ex. H.  The invoice total listed on the copy of the invoice submitted into the record 
appears to be $8,491.91, but the numbers on the invoice amount to $6,491.91.  Id. at Ex. H (see Invoice 
1468 dated September 12, 2017).  The Administrative Law Judge has considered the sum of the 
expenses listed to be the amount of this invoice. 
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Invoice Number Company Amount Task(s) 
vinyl tile) 

1465 Mind·Full 
Connections 

$6,624.40  Jennair stainless steel 
appliances (cooktop, 
micro-oven, dishwasher, 
French door refrigerator) 

1470 Mind·Full 
Connections 

$18,283.61 Shower apron, 
backsplash delivery, sink 
wall cabinets, countertop 
and kitchen design hours) 

1471 Mind·Full 
Connections 

$14,237.50 Sink wall solid surface 
tops, tub deck installed, 
design hours) 

TOTAL  $209,789.50  
 
DSG also contracted for HVAC-related work costing $3,755.77.81  To 

accommodate improvements to the showroom, DSG removed existing infrastructure 
and equipment, including piping and ductwork, according to the following invoice:82  
 
Invoice Number Amount Task(s) 
2360 $3,755.77 Demolition of old duct and 

installation of new duct, 
installation of hot water line 
for existing fan coil, moving 
fan coil and hooking up to 
boiler room 

 
ii. Outside Yard 

At the displacement site in Hopkins, DSG had a paved outdoor storage yard with 
security fencing and lighting, used for storage of bulk products.83  The yard was 
approximately 1.75 acres and provided access to the warehouse for material handling 
equipment and delivery vehicles.84  The replacement site did not have a similar outside 
yard.85  DSG ultimately constructed an engineered outside yard utilizing Class 5 
crushed aggregate to store materials at the replacement site.86  Both the landlord at the 
replacement site and the City of Plymouth established restrictions on DSG’s 
construction of an outside yard.87  DSG must remove its outside yard when DSG’s lease 
                                            
81 Id. at ¶¶ 29-30. 
82 Id. at ¶ 30, Ex. M. 
83 DSG Appeal Letter at Ex. C at 8. 
84 Id. 
85 Id. 
86 Wilson Aff. at ¶ 11, Ex. A.  DSG also constructed a delivery vehicle access drive and an overhead door 
on the north side of the building, along with a security fence and trees.  DSG Appeal Letter at Ex. C at 8; 
Wilson Aff. at ¶ 13, Ex. B. 
87 DSG Appeal Letter at Ex. C at 8.  DSG states: “Pursuant to DSG’s lease, outside yard storage of 
inventory is allowable by the landlord with the following specific restrictions: 1) the use is limited to the 
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expires.88  DSG incurred costs for this work in the amount of $227,115.05, as set forth 
below:89   

 
Invoice Number Company/Individual Amount Task(s) 
N/A Kurt 

Christopherson90 
$2,000.00 Grading permits 

(outdoor storage) 
N/A Kurt 

Christopherson91 
$309.50 Erosion, sediment 

and grading permits 
(outdoor storage) 

51087 Sunde Land 
Surveying  

$6,875.00 Completion of 
boundary, location, 
topographic, and 
utility surveys 

51230 Sunde Land 
Surveying  

$754.20 Professional 
surveying services 
and reimbursable 
expenses 

25960 Sunde Engineering, 
PLLC 

$1,183.19 Meeting with DSG 
at replacement site; 
beginning survey 
work; issuing 
preliminary site 
plan (updated); 
grading plan and 
contacting City of 
Plymouth (permits) 

26023 Sunde Engineering, 
PLLC 

$7,679.00 Engineering 
services 

51254 Sunde Land 
Surveying  

$410.7792 Surveying services 

25 Northland Tree $2,240.00 Supply/planting of 
seven Black Hills 
spruce trees on 

                                                                                                                                             
ordinary course of DSG’s day-to-day business operations, 2) only inventory can be stored in the storage 
area, 3) DSG shall not use the storage area for any repair work, assembly, packaging, fabrication or other 
like activity, 4) DSG, at its own cost, must install and maintain a visual barrier chain link fence as required 
by the City of Plymouth.” Id. 
88 DSG Appeal Letter at Ex. C at 8-9.  DSG states that the Plymouth landlord requires that DSG remove 
“1) all of [DSG’s] inventory from the storage area and 2) all fencing and all other improvements that did 
not exist prior to the use of the storage area” upon termination of DSG’s lease.  Id.  DSG also notes that 
its conditional use permit from the City of Plymouth “mirrors these requirements upon the abandonment of 
the premises.”  Id. at 9. 
89 Wilson Aff. at ¶ 13, Ex. B. 
90 Id.  Personal check written by DSG general manager to City of Plymouth.  Id.  
91 Id. 
92 The copy of this invoice submitted into the record is not legible.  The Administrative Law Judge has 
accepted the amount listed in Mr. Wilson’s affidavit for this invoice.  Id. at ¶ 13, Ex. B. 



 20 
 
[135276/1] 

Invoice Number Company/Individual Amount Task(s) 
berm 

27859 Bohn Well Drilling 
Co. 

$71,591.39 Site preparation, 
grading, 
hydroseeding, 
compactor, 
improvements 

27860 Bohn Well Drilling 
Co. 

$400.00 MPCA permits 
(parking lot) 

479813 Twin Cities Garage 
Door Co. 

$9,500.00 Garage door 
installation (north 
end of building) for 
access between 
warehouse and 
yard 

31074 (partial) Anthony Mezzenga 
(DSG Contractor) 

$1,900.00 Framing and 
painting of garage 
door 

8196 Minnesota Concrete 
Specialties, Inc.93 

$37,326.00 Concrete work 

8200 Minnesota Concrete 
Specialties, Inc. 

$8,396.00 Excavating to hack 
till and compacting 
concrete to form 
and pour a new 
apron 

8201 Minnesota Concrete 
Specialties, Inc. 

$3,100.00 Supplying and 
installing forty (40) 
6” x 7’ bollards 

8519 Minnesota Concrete 
Specialties, Inc. 

$575.00 Doweling and 
pouring of plumbing 
benches 
(showroom) 

8520  Minnesota Concrete 
Specialties, Inc. 

$6,875.00 Supplying and 
installing handrails 

8521 Minnesota Concrete 
Specialties, Inc. 

$20,045.00 Forming and 
pouring of driveway 
(north side of 
building) 

7481 Metro Paving, Inc. $15,975.00 Construction of 
driveway from 
Berkshire Lane to 
the yard (for semi-
truck deliveries) 

                                            
93 Minnesota Concrete Specialties constructed a concrete apron between the warehouse and the yard 
along with bollards, with invoices totaling $76,317.00. Id. 
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Invoice Number Company/Individual Amount Task(s) 
41597 Northstar Fence, Inc. $29,980.00 Materials/labor 

(chain link fence 
construction) 

TOTAL  $227,115.0594  
 

iii. Warehouse Lighting 

At the replacement site, DSG hired Robeck Electrical Contractors to realign 
lighting in the warehouse to correspond with new racking for its products, which was 
higher than the racking at the displacement site, and to install additional lighting for 
increased product visibility.95  DSG submitted a claim for $24,469.07 for this work, 
identified in further detail below.96   
 
Invoice Number Amount  Task(s) 
7831 $1,570.51 Equipment rental (2 

scissor lifts – month 1) 
7819 $14,581.45 Warehouse lighting retrofit 

(labor/material) 
7847 (partial) $5,040.00  

($1,440.00 + $3,600.00) 
Labor 

7876 $1,435.34 Equipment rental (scissor 
lifts – month 2) 

7863 (partial) $1,057.50 
($720.00 + $337.50) 

Labor 

7877 (partial) $720.00 Labor 
7882 (partial) $64.27 Hardware and 

consumables 
TOTAL $ 24,469.07  
   

iv. DSG’s Claims for Expenses Incurred at the Replacement Site 

DSG submitted relocation reimbursement claims related to the work performed at 
the replacement site, and on December 19, 2018, Met Council issued a decision 
regarding DSG’s relocation claims,97 including the claims now at issue in the Met 
Council’s motion.  The Met Council noted that DSG submitted $2,017,552.93 in claims, 
of which the Council found $522,305.53 eligible for reimbursement.98  The Met Council 
stated that it had paid DSG $575,000.09, and it denied the remainder of the claims, or 
$1,389,326.23.99  The letter included a table prepared by Mr. Wilson summarizing the 

                                            
94 This calculation is based on the submitted invoices and Mr. Wilson’s affidavit. See id.  
95 Id. at ¶ 14, Ex. C. At the displacement site, the racking was more limited in height and DSG determined 
it could not move the existing racking to the replacement site. See DSG Appeal Letter at Ex. C at 4-5.  
96 Wilson Aff. at ¶ 14, Ex. D. 
97 Met Council Decision Letter (Dec. 19, 2018). 
98 Id. 
99 Id. 



 22 
 
[135276/1] 

Met Council’s decision for each of DSG’s claims.100  The Met Council’s decision to deny 
many of DSG’s claims arose from its characterization of the submitted expenses as 
business reestablishment expenses in excess of the URA’s $50,000 cap.101 

 
IV. Summary Disposition Standard 

Summary disposition is the administrative equivalent of summary judgment.102  
The Office of Administrative Hearings has generally followed the summary judgment 
standards developed in judicial courts in considering motions for summary 
disposition.103  A motion for summary disposition may be granted when no genuine 
issue of material fact exists.104  A genuine issue is one that is not sham or frivolous, and 
a fact is material if resolving it will affect the result or outcome of the case.105   

 
When considering a motion for summary disposition, the evidence must be 

viewed in the light most favorable to the non-moving party, and doubts and factual 
inferences must be resolved against the moving party.106  The court’s function is not to 
decide the facts at issue, but to determine whether a genuine dispute of fact exists.107 

 
The moving party must initially show the absence of a genuine issue of material 

fact.108  When the non-moving party resists a motion for summary disposition on a basis 
of fact, the non-moving party must show that there are specific facts in dispute which 
would have a bearing on the outcome of the case.109  A fact at issue must be 
established by substantial evidence, and a party may not rest upon general averments 
or denials.110  Evidence offered to support or defeat summary judgment must be such 
evidence as would be admissible at trial.111  
 

When parties file cross motions for summary disposition, they “tacitly agree that 
there exist no genuine issues of material fact.”112  Even so, if issues of fact exist 
notwithstanding the filing of cross motions, a trial regarding the factual questions 
remains necessary.113  

                                            
100 Id. 
101 Id. 
102 Pietsch v. Bd. of Chiropractic Exam’rs, 683 N.W.2d 303, 306 (Minn. 2004); Minn. R. 1400.5500(K) 
(2019). 
103 Minn. R. 1400.6600 (2019); Minn. R. Civ. P. 56. 
104 In re Gillette Children’s Specialty Healthcare, 883 N.W.2d 778, 785 (Minn. 2016). 
105 Rathbun v. W.T. Grant Co., 219 N.W.2d 641, 646 (Minn. 1974). 
106 Rochester City Lines, Co. v. City of Rochester, 868 N.W.2d 655, 661 (Minn. 2015). 
107 Id. at 664. 
108 Minn. R. Civ. P. 56.03; Anderson v. Dep’t of Natural Res., 693 N.W.2d 181, 191 (Minn. 2005). 
109 Minn. R. Civ. P. 56.05; DLH, Inc. v. Russ, 566 N.W.2d 60, 69 (Minn. 1997). 
110 Minn. R. Civ. P. 56.05; Russ, 566 N.W.2d at 70. 
111 Hopkins by LaFontaine v. Empire Fire & Marine Ins., Co., 474 N.W.2d 209, 212 (Minn. Ct. App. 1991). 
112 Remodeling Dimensions, Inc. v. Integrity Mut. Ins. Co., 819 N.W.2d 602, 610 (Minn. 2012) (quotation 
omitted). 
113 St. Paul Fire & Marine Ins. Co. v. National Computer Sys., Inc., 490 N.W.2d 626, 630 (Minn. Ct. App. 
1992). 
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V. Preliminary Issues 

Before addressing the core issues in this case, two preliminary matters require 
discussion.  The first is DSG’s objection to the affidavit of Dan Wilson, submitted by the 
Met Council in support of its motion.  The second is the Met Council’s objection to 
DSG’s request for summary disposition in its favor, which DSG made in its responsive 
brief. 

 
A. Dan Wilson’s Affidavit 

DSG objects to consideration of Mr. Wilson’s affidavit, arguing that the affidavit is 
offered as an expert witness statement.  DSG contends that the Met Council failed to 
disclose Mr. Wilson as an expert by the disclosure deadline in this case, and that 
several assertions Mr. Wilson makes lack foundation.  The Met Council contends that 
Mr. Wilson’s affidavit was not offered as that of an expert, but as a fact witness. 

 
Mr. Wilson was involved in the events leading to the Met Council’s decision and 

his affidavit attests to the factual background within his personal knowledge.  To some 
extent, however, Mr. Wilson offers opinions regarding the appropriate categorization of 
DSG’s relocation claims under the URA and its regulations.  Those opinions are 
essentially legal conclusions as to the interpretation and application of law.   
 

Even if Mr. Wilson were considered an expert, Minnesota’s appellate courts have 
held that expert opinion as to legal conclusions is inadmissible.114  The Minnesota 
Supreme Court has concluded that, while expert opinions may embrace an ultimate 
issue of fact,115 opinions involving a legal analysis or regarding mixed questions of law 
and fact are not helpful.116  The Minnesota courts’ guidance is consistent with the 
federal courts’ treatment of expert legal opinions under Fed. R. Evid. 702, where such 
opinions have also been deemed inadmissible.117 
 
 Mr. Wilson expressed his reasoning about the classification of DSG’s claims to 
the Met Council during its consideration of DSG’s application for reimbursement.  His 
involvement in that process and the facts related to his evaluation of DSG’s claims are 
relevant to this case and the Administrative Law Judge may properly review and 
consider these portions of the affidavit.  To the extent that Mr. Wilson expresses legal 
opinions regarding the classification of DSG’s claims under the URA and its regulations 
in order to guide the Administrative Law Judge in her analysis, the Administrative Law 
Judge does not rely on these opinions or find that they aid her understanding of the 

                                            
114 See Safeco Ins. Co. v. Dain Bosworth Inc., 531 N.W.2d 867, 873 (Minn. Ct. App. 1995) (holding that 
“[o]pinions regarding legal issues are ordinarily not admissible”), review denied (Minn. July 20, 1995); see 
also 8 Henry W. McCarr & Jack S. Nordby, Minnesota Practice – Crim. Law & Proc. § 32.56 (4th ed. 2012 
& Supp. 2018) (noting that “an opinion as to whether a defendant’s conduct ‘falls within a legal standard’ 
in general is not helpful to the [fact-finder] and not admissible.”). 
115 See Minn. R. Evid. 704. 
116 State v. Moore, 699 N.W.2d 733, 739-40 (Minn. 2005). 
117 See Thomas v. Barze, 57 F.Supp.3d 1040, 1059 (D. Minn. 2014). 
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evidence or help her to determine a fact at issue in this case.118  With this limitation, 
there is no bar to considering Mr. Wilson’s affidavit as that of a fact witness.  
 

B. DSG’s Request for Summary Disposition 

DSG filed a motion for summary disposition only as to its claim for 
reimbursement of double rent.  In its responsive brief in opposition to the Met Council’s 
motion, DSG agreed that no material issues of fact exist and requested that the 
Administrative Law Judge grant summary disposition to DSG on the issues raised by 
the Met Council, pursuant to Minn. R. Civ. P. 56.06(a)  The Met Council objects to 
consideration of DSG’s request, noting that it did not have notice of a reasonable time to 
respond, as final briefs were filed just one week before the motion hearing on 
September 6, 2019.  

 
Rule 56.06(a) allows a court to grant summary disposition to the nonmovant 

upon notice and a reasonable time to respond.  DSG filed its own motion for summary 
disposition.  If DSG thought that summary disposition was appropriate as to the issues 
raised by the Met Council, it could have moved affirmatively for relief in its favor as to 
those claims.  Additionally, the Administrative Law Judge determines that, given the 
briefing schedule in this case and the complexity of this matter, the Met Council did not 
have a reasonable time to respond to DSG’s request prior to the motion hearing.  
Therefore, the Administrative Law Judge denies DSG’s request that summary 
disposition be granted in its favor.119 
 
VI. Analysis 

A. DSG’s Claims for Modifications Made to its Replacement Site  

The Met Council seeks summary disposition as to the claims DSG submitted for 
its remodel of the Plymouth showroom, the modifications to the outside yard of that 
facility, and the installation of new lighting in the replacement site warehouse.  The Met 
Council asserts that the majority of DSG’s claims stem from modifications to real 
property and should be categorized as business reestablishment expenses.  DSG 
contends that its expenses should be categorized as moving and related expenses.  
The Administrative Law Judge concludes that DSG’s replacement site claims are 
business reestablishment expenses.  As DSG has already been credited $50,000 for 
business reestablishment expenses, its claims are in excess of the $50,000 cap and 
must be denied. 

                                            
118 For example, Mr. Wilson expresses his “understanding” regarding the interpretation of the Federal 
Highway Administration’s (FHWA) guidance document.  See Wilson Aff. at ¶ 12.  Mr. Wilson’s 
understanding of the law led to his recommendations to the Met Council and its ultimate decision.  These 
are facts relevant to the case, but the Administrative Law Judge has not relied on Mr. Wilson’s 
understanding of the FHWA’s guidance in analyzing the legal issues presented by the parties’ motions. 
119 This issue is not critical to the decision in this case because the Administrative Law Judge determines 
summary disposition should be granted in favor of the Met Council on its claims.  Nonetheless, this issue 
is addressed in order to provide a complete and accurate record regarding the parties’ motions and 
argument. 
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i. Showroom 

The Met Council argues that the expenses DSG incurred for the showroom work 
are eligible business reestablishment expenses under 49 C.F.R. § 24.304(a)(2), which 
addresses modifications to the replacement property to accommodate the business 
operation or to make the replacement structure suitable for conducting the business.  
The Met Council argues that another provision could also apply, 49 C.F.R. 
§ 24.304(a)(4), which makes eligible as a business reestablishment expense the 
redecoration or replacement of soiled or worn surfaces at the replacement site, such as 
by painting or installing paneling or carpeting.  The Met Council analogizes the present 
case to the answer to FHWA Frequently Asked Question (FAQ) No. 77, which 
addresses business reestablishment expenses for modifications to a shell structure, 
answering that the addition of necessary facilities, such as room partitions and built-in 
display cases and similar items, are eligible business reestablishment expenses.120 The 
Met Council concedes DSG’s showroom expenses would be eligible for reimbursement 
as business reestablishment expenses, except that they exceed the cap.  The Met 
Council contends that these expenses are not moving expenses, however, as 49 C.F.R. 
§ 24.301(h)(10) specifically provides that physical changes to the real property at the 
replacement location are not eligible moving expenses. 

 
DSG counters that its showroom in Hopkins was personal property, it was 

entitled to have a showroom at the replacement site to display this personal property, 
and the reinstallation of the showroom property was a moving expense, rather than a 
business reestablishment expense.121  DSG contends that its showroom work 
constitutes a moving expense under 49 C.F.R. § 24.301(g)(3), which makes eligible 
expenses incurred for reassembly and reinstallation of personal property.122  That 
section includes substitute personal property, as well as modifications to personal 
property necessary to adapt such property to the replacement site.123  DSG asserts that 
these expenses were reasonable and necessary and must be reimbursed.  Finally, DSG 
maintains that it was entitled to a showroom at least comparable to the displacement 
site’s facilities, and that to deny it reimbursement for creating the showroom would inflict 
upon DSG a “disproportionate injur[y]” in contravention of the purposes of the URA.124 

 
In analyzing this issue, courts have drawn a distinction between alterations of 

personal property and real property in determining whether an item is eligible for 
reimbursement as a moving expenses or business reestablishment expense.  In In re 
M/V Cape Ann, the First Circuit noted an “obvious distinction between moving and 
reestablishment expenses [as] whether modifications are made to personal property or 
to the replacement real property,” concluding that a cruise line’s installation of a marine 
sanitary system, backflow preventer, deck plates, and floating piers were eligible 
                                            
120 FHWA FAQs No. 77, https://www.fhwa.dot.gov/real_estate/policy_guidance/uafaqs.cfm (last visited 
Oct. 14, 2019) (FHWA FAQs). 
121 See Manderscheid Aff. at ¶ 2, Ex. A at 16-17 (Aug. 30, 2019) (report of opinions of DSG’s expert, 
Robert Swenson, regarding DSG’s former showroom and modifications made to the replacement site).   
122 See id. 
123 See id.; DSG Mem. in Oppos. to Met Council’s Mot. at 16 (Aug. 30, 2019) (DSG Mem. in Oppos.). 
124 DSG Mem. in Oppos. at 17, referencing 42 U.S.C. § 4621(b). 

https://www.fhwa.dot.gov/real_estate/policy_guidance/uafaqs.cfm
https://www.fhwa.dot.gov/real_estate/policy_guidance/uafaqs.cfm
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business reestablishment expenses under 49 C.F.R. § 24.304(a)(2), and electric and 
telephone hookup were reestablishment expenses under 49 C.F.R. § 24.304(a)(4).125  
In a case similar to this one, the Minnesota Court of Appeals held a woodworking 
company’s expenses for installation of new cabinets and countertops in a showroom 
was a business reestablishment expense under 49 C.F.R. §§ 24.304(a)(2), (4)).126   

 
There is a conceptual difference between moving items of personal property and 

creating the structure into which that new item is installed.  For example, the removal of 
an item of personal property, such as a display sink DSG sells to customers, moving 
that sink to another location, modifying the sink if required for reinstallation, and 
reinstalling it in the new facility, would be an eligible moving expense.  Building a 
bathroom vignette, with new lighting, flooring, and fixtures, into which that sink will be 
installed, as well as building out the space around it, is a business reestablishment 
expense consistent with the description of that type of expense in 49 C.F.R. 
§ 24.304(a)(2), as a modification to the replacement property to accommodate the 
business operation or to make the replacement structure suitable for conducting the 
business.  DSG contends that the showroom construction created vignettes that could 
be moved and reconfigured, such that they are not permanent alterations to the 
structure at the replacement site and, therefore, DSG contends that these modifications 
should be considered modifications to personal property.  There is no requirement, 
however, that changes to a replacement site must be permanent alterations to the real 
property to be considered a business reestablishment expense. 

 
The Administrative Law Judge determines that DSG’s showroom expenses, 

which involve design and construction of the showroom space into which its personal 
property was ultimately installed, are physical changes to the replacement property 
ineligible to be considered moving expenses under 49 C.F.R. § 24.301(h)(10).  Instead, 
these are eligible business reestablishment expenses under 49 C.F.R. § 24.304(a)(2), 
(4).  These expenses cannot be reimbursed because they exceed the $50,000 cap, an 
amount that DSG has already been paid. 

 
ii. Outside Yard 

The Met Council argues that DSG’s modifications to the outside yard are 
ineligible as moving expenses under 49 C.F.R. § 24.301(h)(10).  Instead the Met 
Council contends that the outside yard modifications are eligible business 
reestablishment expenses under 49 C.F.R. § 24.304(a)(2), as “modifications to the 
replacement property to accommodate the business operation or make replacement 
structures suitable for conducting the business.”  These expenses would exceed the 
cap. 

 
                                            
125 199 F. 3d 61, 67 (1st Cir. 1999). 
126 In re River City Woodworking, Inc., No. A.04-2106, 2005 WL 1432367 at *6 (Minn. Ct. App. June 21, 
2005), rev. denied (Aug. 24, 2005); see also In re Business Relocation Claims by Walser Buick 
(WBI)/Isuzu and Motorwerks, Inc. (BMW), OAH No. 1-6040-15503-3, 2004 WL 1257584 at *2 (Minn. 
Office Admin. Hearings Mar. 18, 2004) (concluding architect and design fees for build-out of a 
replacement site were reestablishment expenses relating to modifications to real property.). 
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DSG maintains that its modifications to the outside yard in Plymouth are similar 
to expenses for installing pits, pads, and foundations, as addressed in FHWA FAQ 
No. 61.127  In that guidance, the FHWA addresses modifications to real property for the 
installation of features necessary to install machinery or equipment at the replacement 
site.  The FHWA advises that such modifications are eligible as moving expenses, if 
such modifications are necessary for the reinstallation of equipment, machinery, or 
substitute items necessary for the business operations.  DSG argues that it needs to 
move heavy products using equipment, and the engineered yard was necessary to 
support that function, similar to installation of equipment in a facility.  The FWHA notes 
that usually pits, pads, and foundations do not add value generally to the real property, 
but instead benefit a particular business operation.  DSG argues that its outside yard is 
not a permanent improvement of real property because DSG must remove the 
modifications to the outside yard if it leaves the property, making it of benefit only to 
DSG.  DSG also argues that the outside yard modifications fall within a catch-all in the 
list of eligible moving expenses for other moving-related expenses not listed as 
ineligible under 49 C.F.R. § 24.301(h), as the Agency determines to be reasonable and 
necessary.128   

 
The Met Council disagrees that the outside yard changes were akin to installation 

of pits, pads, and foundations because the alterations were not necessary to install a 
particular piece of machinery or equipment, but instead accommodated DSG’s storage 
and movement of products for its business operations.  The Met Council also responds 
that the rule of ejusdem generis provides that, following an enumeration of specific 
subjects, only subjects similar to those listed fall within general language.129  The Met 
Council further argues that the moving expenses catch-all cannot be used to address 
expenses specifically deemed ineligible in that category under 49 C.F.R. 
§ 24.301(h)(10), but provided for as business reestablishment instead under 49 C.F.R. 
§ 24.304(a)(2).  If the moving expenses catch-all were used to include business 
reestablishment expenses, the Met Council argues it would render the business 
reestablishment regulations superfluous, a result to be avoided as a matter of 
construction.130 

                                            
127 FHWA FAQs, No. 61, https://www.fhwa.dot.gov/real_estate/policy_guidance/uafaqs.cfm (last visited 
Oct. 14, 2019); see also Manderscheid Aff. at ¶ 2, Ex. A at 13-14 (Aug. 30, 2019). 
128 DSG Mem. in Oppos. at 21, referencing 49 C.F.R. § 24.301(g)(7). 
129 Met Council Mot. for Partial Summ. Disp. at 22 (Aug. 16, 2019) (Met Council Mot.).  Black’s Law 
Dictionary defines ejusdem generis as “a canon of construction holding that when a general word or 
phrase follows a list of specifics, the general word or phrase will be interpreted to include only items of the 
same class as those listed.”  Black’s Law Dictionary (11th ed. 2019); DSG Mem. in Oppos. at 12. Met 
Council cites Krech v. Krech, 624 N.W.2d 310 (Minn. App. 2001), which defines ejusdem generis as 
“where general language follows an enumeration of specific subjects, the general language is presumed 
to include only subjects of a class similar to those enumerated.”  Krech, 624 N.W.2d at 312.  The court in 
Krech cites Lefto v. Hoggsbreath Enters., Inc., 581 N.W.2d 855, 856 (Minn. 1998) and notes that ejusdem 
generis is codified in Minn. Stat. § 645.08, subd. 3 (2018), which states that “general words are construed 
to be restricted in their meaning by preceding particular words.”  Id. 
130 Met Council Mot. at 23, stating “[a] statute should be construed so that effect is given to all its 
provisions, so that no part will be inoperative or superfluous, void, or insignificant,” citing Corley v. U.S., 
556 U.S. 303, 314 (2009) (further citation omitted).  Id.  Further, “[l]ike statutes, administrative regulations 
are governed by general rules of construction.”  Gist v. Atlas Staffing, 910 N.W.2d 24 (Minn. 2018), citing 

https://www.fhwa.dot.gov/real_estate/policy_guidance/uafaqs.cfm
https://www.fhwa.dot.gov/real_estate/policy_guidance/uafaqs.cfm
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The Administrative Law Judge determines that DSG’s modifications to the 
Plymouth facility’s outside yard are ineligible as moving expenses under 49 C.F.R. 
§ 24.301(h)(10) but are eligible business reestablishment expenses under 49 C.F.R. 
§ 24.304(a)(2), as modifications to the replacement property to accommodate DSG’s 
business operation.  The exception for pits, pads, and foundations contemplated by 
FAQ No. 61 is limited and specific, suggesting modifications that are designed to 
accommodate installation of specific items of equipment or machinery at the 
replacement site.  DSG’s alterations to the outside yard go beyond the limited context of 
FAQ No. 61, and reflect a major alteration of the Plymouth property to meet DSG’s need 
for outside storage and movement of its products.   

 
Further, the Administrative Law Judge rejects the argument that these expenses 

fit within the catch-all for other moving expenses.  The regulations clearly contemplate a 
distinction between moving expenses necessary to relocate a business, and 
modifications necessary to make a replacement site suitable for the business.  The 
former are moving expenses, and the latter are specifically addressed in the federal 
regulations as a business reestablishment expense.  If these operational modifications 
to real property were moving expenses, then the business reestablishment provisions 
would not be required to address that concept. 

 
iii. Warehouse Lighting 

DSG installed lighting at the replacement site warehouse, which was necessary 
to illuminate the racking DSG installed to store its products.  The Met Council argues 
that this work is a modification to real property eligible as a business reestablishment 
expense under 49 C.F.R. § 24.304(a)(2).  DSG asserts that this expense qualifies as a 
moving expense because it fits within an exception in 49 C.F.R. § 24.301(g)(3) that 
applies to the reinstallation of relocated personal property.  DSG contends that it 
reinstalled its personal property, its products, on the racking, and that additional lighting 
was necessary to accommodate that reinstallation. 

 
The Administrative Law Judge determines that this expense is a business 

reestablishment expense.  DSG requires product storage within its warehouse and 
installed new racking to make use of the configuration of the new space.  Installing 
lighting over that racking was not a cost of reinstallation of personal property but was 
instead a modification to the real property to allow DSG to conduct its business in the 
new warehouse.  Therefore, this item would be eligible for compensation as a business 
reestablishment expense under 49 § 24.304(a)(2), but for the fact that it exceeds the 
cap. 
  

                                                                                                                                             
White Bear Lake Care Ctr. v. Minn. Dep’t of Pub. Welfare, 319 N.W.2d 7, 8 (Minn. 1982).  “When a court 
construes an administrative regulation, the normal tenets of statutory construction are generally applied.”  
Kukowski v. Soo Line Railroad Co., 2018 WL 834235 (D. Minn. Feb. 12, 2018), citing Neb. Pharmacists 
Ass’n, Inc. v. Neb. Dep’t of Soc. Servs., 863 F. Supp. 1037, 1046 (D. Neb. 1994).  
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B. DSG’s Double Rent Claim 

DSG paid rent at the displacement site in Hopkins after it secured, and began 
making rent payments, at the replacement location.  DSG seeks reimbursement of 
$161,501.30 in “double rent” for the amount of rent it paid at the displacement site 
during this time, over the amount that the Met Council has paid toward its rental 
obligations from May through September 2017.  The Met Council disputes DSG’s claim, 
contending that the additional rent obligation was an “increased operating expense,” 
under 49 U.S.C. § 24.301(h)(6) and, therefore, is ineligible to be considered a moving 
expense.131  DSG asserts that the payment of double rent was “reasonable and 
necessary” and that “but for” the forced relocation, DSG would not have incurred this 
expense.  The Administrative Law Judge concludes that the Met Council cannot 
reimburse DSG for its rental obligations at the displacement site under the URA.  
 

i. DSG’s Policy Argument 

As a preliminary matter, DSG urges the Administrative Law Judge to consider the 
policy and purpose of the URA and its regulations in support of its argument that 
“reasonable and necessary expenses,” including its rental obligations, are reimbursable 
under the URA.  

 
The URA at 42 U.S.C. § 4621, entitled “Declaration of findings and policy” states: 
 
(b)  Policy 
 
This subchapter establishes a uniform policy for the fair and equitable 
treatment of persons displaced as a direct result of programs or projects 
undertaken by a Federal agency or with Federal financial assistance.  The 
primary purpose of this subchapter is to ensure that such persons shall 
not suffer disproportionate injuries as a result of programs and projects 
designed for the benefit of the public as a whole and to minimize the 
hardship of displacement on such persons. 
 
(c) Congressional Intent. It is the intent of Congress that –  

 
**** 

 
(2) uniform procedures for the administration of relocation assistance 
shall, to the maximum extent feasible, assure that the unique 
circumstances of any displaced person are taken into account and that 
persons in essentially similar circumstances are accorded equal treatment 
under this chapter. 
 
Further, 42 U.S.C. § 4622, entitled “Moving and related expenses” notes: 
 

                                            
131 Met Council Decision Letter at 3 (Dec. 11, 2018). 
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(a) General Provision. Whenever a program or project to be undertaken 
by a displacing agency will result in the displacement of any person, the 
head of the displacing agency shall provide for the payment to the 
displaced person of –  

 
(1)  actual reasonable expenses in moving himself, his family, business, 

farm operation, or other personal property; 
  

**** 
(2)  actual reasonable expenses necessary to reestablish a displaced 

farm, nonprofit organization, or small business at its new site, but 
not to exceed $25,000, as adjusted by regulation, in accordance 
with section 4633(d) of this title. 

 
DSG asserts “eligible benefits under the Uniform Act are ‘entitlement’ benefits, 

i.e., when a displaced party fits within the scope of the statutory reimbursement 
provisions, that party is entitled to be paid by the displacing agency.”132  DSG also 
points to the regulations implementing the URA as support for its argument, which 
identify the objectives of the URA, as discussed above.133  

These policy statements inform the regulations and their interpretation, but these 
policy principles do not replace the regulations or override specific language.  The 
regulations provide a comprehensive list of eligible and ineligible moving and business 
reestablishment expenses.  These provisions, rather than the policies underlying the 
URA, are determinative of this dispute.  DSG emphasizes that agencies that receive 
federal funds for public works projects must submit assurances that they will comply 
with the URA and that “[t]he URA requires agencies to pay ‘actual reasonable’ 
expenses whenever an agency undertakes a program or project that displaces a 
person. 42 U.S.C. § 4622(a).”134  Although it is true that Met Council agreed to comply 
with the URA’s provisions to obtain federal funds, it is not required to provide 
compensation outside of the parameters established by the URA’s provisions. 

 
ii. DSG’s Double Rent is a Business Reestablishment Expense 

The Met Council argues that DSG incurred rent expenses at the replacement site 
in Plymouth between March 1, 2017 and May 10, 2017 because DSG was “operating in 
a new location.”  To operate its business during the relocation process, the Council 
argues DSG required “control” over the new site.  Under the list of “ineligible moving 
and related expenses” found in 49 C.F.R. § 24.301(h)(6), a displaced person cannot 
receive payment for “any additional operating expenses of a business…incurred 
because of operating in a new location except as provided in § 24.304(a)(6) [which 
addresses business reestablishment expenses].”  As a result, the Met Council states 
                                            
132 DSG Mot. for Summ. Disp. at 15 (Aug. 16, 2019) (DSG Mot.) (emphasis in original). 
133 Id.; see 49 C.F.R. § 24.1. 
134 DSG Mot. at 16, citing In the Matter of Jensen Field Relocation Claims, 817 N.W.2d 724, 730 (Minn. 
Ct. App. 2012).  In Jensen, the court did not analyze whether Jensen Field’s expenses were business 
reestablishment expenses.  Jensen, 817 N.W.2d at 733-736. 
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that DSG’s additional rent expenses cannot be considered as moving expenses but 
may be categorized as “business reestablishment expenses” if such claims meet 
regulatory requirements.   

 
The list of eligible business reestablishment expenses in 49 C.F.R. § 24.304(a) 

includes estimated increased costs of operation during the first two years at the 
replacement site for lease and rental charges.135  DSG argues that this provision only 
applies in situations where rent levels increase due to a move, i.e., “if the rent at the 
displacement site was $800 per month and the rent at the replacement site is $1,000 
per month, the $200 increase in monthly rent for 24 months is eligible for payment as a 
reestablishment expense.”136  The Council acknowledges that this is one situation that 
49 C.F.R. § 24.304(a)(6) addresses, but argues that it is not the only one.  Instead, the 
Met Council asserts that DSG was required to pay rent at both locations and that “the 
cumulative increased rent obligation is, therefore, an eligible increased operating 
expense under 49 C.F.R. § 24.304.”137  The Council further notes that the URA does 
not contain a specific reference to “double rent” payments, stating that “the absence of 
such explicit authority indicates an intent that this type of expense is ineligible.”138  
 

DSG relies on a Connecticut case, Plastic Distributors, Inc. v. Burns, which 
involved a wholesale distributing business forced to relocate to a new facility after 
Connecticut’s Department of Transportation instituted eminent domain proceedings for 
a highway construction project.139  Plastic Distributors applied for reimbursement under 
Connecticut’s relocation statute for moving expenses, including rental payments and 
other costs it incurred at both sites.140  On appeal, the court determined that Plastic 
Distributor’s claimed expenses were moving expenses, relying on the history and 
purpose of the Connecticut URA.141  DSG asserts that the language of the Connecticut 
URA mirrors the language of the federal URA.142 

 
In Minnesota, the Court of Appeals declined to rely on Plastic Distributors in In re 

Application of Relocation Benefits of Wilkins Pontiac, Inc. in considering a claim for 
relocation benefits for carrying costs for a property to which the claimant was unable to 
relocate.143  The Court noted, summarily, that the decision in Plastic Distributors “arose 
under Connecticut’s relocation assistance provisions and makes no reference 
whatsoever to the federal regulations at issue here.”144  The Administrative Law Judge 
does not find Plastic Distributors persuasive because its analysis considered only the 

                                            
135 49 C.F.R. § 24.304(a)(6)(i). 
136 DSG Mot. at 23-24. 
137 Met Council Response at 8. 
138 Id.  
139 Plastic Distributors, Inc. v. Burns, 5 Conn. App. 219, 497 A.2d 1005 (Conn. App. 1985). 
140 Id. at 5 Conn. App. at 221, 497 A.2d at 1007. 
141 Id. at 5 Conn. App. at 228, 497 A.2d at 1011. 
142 DSG Mem. in Oppos. at 21-24. 
143 530 N.W.2d 571 (Minn. Ct. App. 1995), review denied (Minn. June 23, 1995). 
144 Id. at 575. In fact, Wilkins Pontiac is the only decision outside of Connecticut that references Plastic 
Distributors. 
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Connecticut relocation statute and its reasoning does not hold up to a comprehensive 
analysis of the URA’s regulations.  

 
The Administrative Law Judge concludes, however, that the terms of 49 C.F.R. 

§ 24.304(a)(6) are broad enough to encompass as business reestablishment expenses 
the additional operating expenses that a business may experience when it remains 
obligated to pay rent at a displacement site, while also paying rent at its replacement 
site.  Under this analysis, DSG’s rental expenses are a business reestablishment 
expense, subject to the $50,000 cap. 

 
iii. DSG’s Displacement Site Rent Expenses do not Fall Within 49 

C.F.R. § 24.301(g)(7) 

DSG asserts that 49 C.F.R. § 24.301(d) provides examples of reasonable and 
necessary expenses for a move from a business but contends that these examples are 
not exclusive.  Further, as discussed earlier herein, 49 C.F.R. § 24.301(g)(7) provides 
an additional catch-all for other moving-related expenses that are not listed as ineligible 
under § 24.301(h),145 as the development authority determines to be reasonable and 
necessary.  DSG specifically points to the catch-all in support of its argument.  

 
The analysis of this provision above is equally applicable in considering whether 

the catch-all applies to double rent.  The catch-all of section 24.304(g)(7) for other 
reasonable and necessary moving expenses permits flexibility for reimbursement of 
expenses involved in moving the displaced person, including costs incurred in tandem 
with that move, such as insurance.  The provision, however, does not encompass 
business reestablishment expenses addressed elsewhere in the regulations.  It is also 
telling that the business reestablishment expense rule contains a similar “catch-all.”  
Under 49 C.F.R. § 24.306(a)(6)-(7), reimbursable business reestablishment expenses 
may include “[o]ther items that the Agency considers essential to the reestablishment of 
the business.”  If section 24.301(g)(7) covered any “reasonable and necessary” 
expenses incurred as a result of a relocation, another catch-all provision for 
reestablishment expenses would not be needed.   

 
DSG cites River City Woodworking for the proposition that the catch-all in 

49 C.F.R. § 24.301(g)(7) allows for reimbursement of any “reasonable and necessary” 
relocation expenses DSG actually incurred.  DSG argues that this interpretation “is in 
accord with the statutory directive that requires ‘the unique circumstances of any 
displaced person are taken into account,” citing 42 U.S.C. § 4621(c).146   

 
In River City Woodworking, the Minnesota Court of Appeals mentioned the catch-

all provision in Section 24.301(g)(7), pointing out that “for a business to receive 
reimbursement, the agency must find that the expenses are reasonable and 

                                            
145 49 C.F.R. § 24.301(h) lists 12 ineligible moving and related expenses for which a displaced person 
may not receive payment. 
146 DSG Mot. at 19. 
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necessary.”147  However, the court referenced this section in its review of the hearing 
officer’s determination on the reasonableness of labor costs related to moving personal 
property.148  The court did not analyze whether these costs were business 
reestablishment expenses.149  

 
In Wilkins Pontiac,150 Wilkins argued that carrying costs it incurred on a site to 

which it was unable to relocate were “compensable relocation benefits” that were 
“tantamount to rent.”151  Wilkins maintained that “carrying costs are recoverable as 
reasonable and necessary moving expenses.”152  But the appeals court determined that 
the lower tribunal “did not determine that the carrying costs were reasonable and 
necessary, just that they had been incurred as a proximate result of the 
condemnation.”153  Wilkins attempted to invoke the catch-all provision (at the time, 
found at 49 C.F.R. § 24.203(a)(14)).154  The court rejected Wilkins’ argument because it 
found that a third party (GM-Pontiac) caused Wilkins to incur the carrying costs.155  In 
analyzing Wilkins’ argument that its carrying costs were “tantamount to rent,” the court 
stated that “[u]nder the regulations, the agency has the discretion to determine which 
expenses are reasonable and necessary and thus which qualify for reimbursement 
under the relocation expenses regulations.  The agency in this case has determined 
that carrying costs incurred by Wilkins are not reimbursable relocation expenses.”156  
Expenses are not reimbursable simply because they are reasonable and necessary; 
rather, to be reimbursable, expenses must also fit within the URA’s regulations 
governing the categorization of claims.  

 
DSG emphasizes that “but for” Met Council’s acquisition of Parcels 413 and 414, 

it would not have incurred double rent at the displacement and replacement sites and 
related expenses.  DSG cites two decisions of this tribunal, In the Matter of the Denial of 
the Partial Relocation Claim of Duininck Brothers157 and In the Matter of Schubert & 
Hoey Outdoor Advertising, Inc. for Relocation Benefits158 in support of its “but for” 
argument.  DSG maintains that the URA’s purpose is to prevent “disproportionate 
injuries as a result of programs and projects designed for the benefit of the public as a 
whole and to minimize the hardship of displacement of such persons,” and that Met 
Council’s failure to reimburse DSG for its double rent expenses violates a “clearly stated 
Congressional mandate.”159 
                                            
147 In re River City Woodworking, Inc., 2005 WL 1432367 at *3. 
148 Id. at *4. 
149 Id. 
150 530 N.W.2d 571 (Minn. App. 1995). 
151 Id. at 574. 
152 Id. 
153 Id. (emphasis in original). 
154 Id.  
155 Id. 
156 Id. at 575. 
157 In the Matter of the Denial of the Partial Relocation Claim of Duininck Brothers, Inc., No. 3-3000-
16645-3, 2006 WL 2716379 (Minn. Office Admin. Hearings Jan. 17, 2006). 
158 In the Matter of Schubert & Hoey Outdoor Advertising, Inc. for Relocation Benefits, No. 68-6220-
30887, 2013 WL 6833295 (Minn. Office Admin. Hearings Dec. 9, 2013). 
159 DSG Mot. at 22. 
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Duininck Brothers involved a relocation claim for the removal of sand and gravel 
from a condemnation property.  The administrative law judge determined that sand and 
gravel extracted from the property was personal property, and moving the stockpiled 
sand and gravel was an expense eligible for reimbursement as a moving expense.160  
The administrative law judge also concluded, however, that the bulk of Duininck’s claim 
was for production costs to extract the sand and gravel, which are not considered 
expenses to move personal property.161  Even though the claimant’s expenses would 
not have been incurred “but for” the acquisition, many of the costs were ineligible for 
reimbursement under the URA.162  In Hoey, the analysis centered on whether an 
acquisition occurred and whether Schubert was a “displaced person” under URA, but 
the decision did not analyze whether Schubert’s relocation expenses qualified as 
moving expenses or business reestablishment expenses.163  These cases do not lend 
support to DSG’s argument that it should recover double rent expenses as a moving 
expense.  It is undisputed that DSG would not have relocated “but for” Met Council’s 
acquisition and that DSG is a displaced person under the Act.  DSG’s arguments ignore 
the URA’s regulations providing guidance on relocation assistance eligibility.  
 

iv. The Met Council’s Payment of Some of DSG’s Rent does not 
Require Payment of Additional Rent as a Relocation Expense 

 The Met Council paid rent to DSG and its landlords in connection with the 
condemnation action in which the Met Council took Parcels 413 and 414.  DSG 
maintains that the Met Council’s decision to decline to pay for DSG’s displacement site 
double rent prior to the filing of the petition is arbitrary and capricious.  DSG further 
argues that it has established that these double rent payments were reasonable and 
necessary.  
 
 An agency’s decision is arbitrary and capricious if it: 
  

(a) relied on factors not intended by the legislature; (b) entirely failed to 
consider an important aspect of the problem; (c) offered an explanation 
that runs counter to the evidence; or (d) the decision is so implausible that 
it could not be explained as a difference in view or the result of the 
agency’s expertise.164 

 
 Minnesota Statutes, chapter 117 governs eminent domain.  Under Minn. Stat. 
§ 117.186, subd. 2 (2018), “If a business or trade is destroyed by a taking, the owner 
shall be compensated for loss of going concern,” with certain exceptions.  Subd. 1 

                                            
160 Duininck Brothers, 2006 WL 2716379 at *4. 
161 Id. 
162 Id.  The administrative law judge noted that “[t]he cases cited by Duininck, which hold that sand and 
gravel once severed from the ground is personal property, may be persuasive as a matter of property law, 
but they are not determinative of whether the costs claimed are compensable moving expenses under the 
URA.”  Id.  
163 In the Matter of Schubert & Hoey, 2013 WL 6833295. 
164 See Markwardt v. State, 254 N.W.2d 371, 374 (Minn. 1977); Citizen’s Advocating Responsible Dev. v. 
Kandiyohi County Bd., 713 N.W.2d 817, 832 (Minn. 2006). 
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defines “going concern” as “benefits that accrue to a business or trade as a result of its 
location, reputation for dependability, skill or quality, customer base, good will, or any 
other circumstances resulting in the probable retention of old or acquisition of new 
patronage.”165 
 
 Under Minn. Stat. § 117.186, subd. 1(2) (2018), an owner that is entitled to 
compensation for loss of going concern may include “a lessee who operates a business 
on real property that is the subject of an eminent domain proceeding.”  Until the Met 
Council filed its condemnation petition, Parcels 413 and 414 were not “the subject of an 
eminent domain proceeding” and Met Council was not at risk of a “loss of going 
concern” claim.166  
 
 The undisputed facts demonstrate that Met Council agreed to pay DSG’s rent 
expenses for Parcels 413 and 414 from service of the Council’s Notice of Intent to Take 
Possession to the date that the Council took title and possession of the parcels as 
mitigation for damages in the condemnation action.167  It did not agree to pay DSG’s 
rent obligations any other time, and specifically warned DSG that it was not making the 
rent payments as a relocation expense.168  The Met Council’s decision to deny payment 
for pre-petition rent expenses did not stem from reasoning that was unlawful, 
incomplete, unsupported, or implausible.  Therefore, the Administrative Law Judge 
concludes that Met Council was not required to pay for DSG’s pre-petition rent 
expenses because it paid rent for DSG after the petition was filed. 
 

v. The Met Council Provided Adequate Relocation Planning 
Services under 49 C.F.R. § 24.205 

 DSG alleges that Met Council failed to provide adequate relocation services 
under the regulations because the Met Council “failed to timely recognize” the issues 
displaced tenants would face from the Project acquisition, despite “advance notice from 
counsel for the displaced tenants.”169  The Met Council disputes that it failed to provide 
relocation planning services and states DSG requests equitable relief in its attempt to 
“recharacterize” its reestablishment expenses as moving expenses.170  The 

                                            
165 Minn. Stat. § 117.186, subd. 1(1) (2018). 
166 See Minn. Stat. § 117.055 (2018) (listing the requirements of a petition presented to district court and 
proper notice to commence an eminent domain proceeding).  
167 Met Council Decision Letter (Dec. 11, 2018); Manderscheid Aff. at ¶ 2, Ex. E (Aug. 14, 2019).  
168 Manderscheid Aff. at ¶ 2, Ex. E (Aug. 14, 2019). 
169 DSG’s Mem. in Supp. of Mot. for Summ. Disp. at 16 (Aug. 16, 2019) (DSG’s Mem. in Supp. of Mot.). 
170 Met Council Response at 13.  Met Council also argues that even if the Administrative Law Judge were 
to accept DSG’s interpretation of 49 C.F.R. § 24.205(a), Met Council is not required to pay DSG’s rent 
obligations because DSG failed to meet the conditions for reimbursement of those expenses.  In support, 
the Met Council cites Pickering v. City of Plymouth, 2004 WL 728147 at *5 (Minn. Ct. App. 2004), which 
involved a homeowner displaced due to a road project.  Met Council Response at 14.  In Pickering, the 
court analyzed a homeowner’s claim for a replacement housing payment, determining that although the 
city did not identify a replacement property as required under 49 C.F.R. § 24.204, this did not obligate the 
city to pay for the homeowner’s replacement housing payment where the homeowner’s claim failed to 
meet other conditions for receipt of payment.  Pickering, 2004 WL 728147 at *5.  The Council points out 
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Administrative Law Judge concludes that the Met Council provided adequate relocation 
planning services. 
 
 49 C.F.R. § 24.205 discusses relocation planning requirements, stating:  
 

(a) Relocation planning. During the early stages of development, an 
Agency shall plan Federal and federally-assisted programs or projects in 
such a manner that recognizes the problems associated with the 
displacement of individuals, families, businesses, farms, and nonprofit 
organizations and develop solutions to minimize the adverse impacts of 
displacement.  Such planning, where appropriate, shall precede any 
action by an Agency which will cause displacement, and should be scoped 
to the complexity and nature of the anticipated displacing activity including 
an evaluation of program resources available to carry out timely and 
orderly relocations. Planning may involve a relocation survey or study . . .  
  

A relocation study may include estimates on the following: (1) the number of households 
to be displaced; (2) the number of comparable replacement dwellings; (3) the number of 
businesses to be displaced; and (4) the availability of replacement housing.171 
 
 DSG asserts that section 24.205 compels the Met Council to develop policies 
and procedures to minimize the impact of its relocation.  That is not what 49 C.F.R. 
§ 24.205(a) requires.  Instead, the regulation requires the agency to “recognize[] the 
problems associated with the displacement of . . . businesses . . . and develop solutions 
to minimize the adverse impacts of displacement.”172  This planning “may involve a 
relocation survey or study.”173 
 

The Met Council contends that it conducted a corridor-wide relocation planning 
study in 2016 that encompassed § 24.205(a)’s requirements.174  It is undisputed that the 
Met Council performed two relocation planning studies during this process.175  The 
corridor-wide study analyzed DSG’s needs through a visit of the displacement site 
(Parcels 413 and 414), although the relocation advisors were not permitted to interview 
DSG at that time.176  The relocation advisors instead relied on publicly available 

                                                                                                                                             
that sections 24.204 and 24.205 both fall under Subpart C of 49 C.F.R. Part 24.  Met Council Response 
at 14. 
171 49 C.F.R. §§ 24.205(a)(1)-(4). 
172 49 C.F.R. § 24.205(a). 
173 Id. 
174 Met Council Response at 13. 
175 Caufman Aff. at ¶ 7, Exs. A and B. (Aug. 30, 2019). 
176 Id.  During the April 2016 relocation study, MnDOT relocation advisors visited Parcels 413 and 414.  
However, the advisors were not permitted to meet with DSG (Pipeline) at the time.  The property owners 
(both Kant-Sing and Liberty) would not allow the advisors to communicate with DSG until an offer had 
been made on the properties.  Caufman Aff. at ¶ 7, Ex. A (Aug. 30, 2019).  The advisors noted that 
“Based on the street view [DSG has] a large warehouse showroom, two large steel outbuildings which 
housed plumbing supplies and a storage yard located on parcel 413 and additional warehouse space on 
parcel 414.  They will need at least an 8-acre site at a replacement property.”  Id.  The advisors also 
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information and visual inspection of the outside of the property to preliminarily assess 
DSG’s needs.  The Administrative Law Judge finds that the Council met its obligations 
under 49 C.F.R. § 24.205. 
 

vi. The Met Council is not Required to Pay DSG’s Interest and 
Costs 

DSG requests reimbursement for its “interest and costs” in its relocation claim.  
Because DSG’s double rent expenses prior to the filing of the condemnation petition are 
business reestablishment expenses subject to the $50,000 cap, DSG’s interest and 
costs associated with its double rent claim are also denied.  Further, in River City 
Woodworking, the Court of Appeals addressed the issue of interest claims, concluding 
that that the interest provisions in Chapter 117 relating to eminent domain did not apply 
to relocation benefits.177  The Administrative Law Judge denies DSG’s request for 
interest and costs in its double rent claim. 
 
VII. Conclusion 

 The Administrative Law Judge determines that the claimed expenses for DSG’s 
modifications to its showroom and outside yard, and its installation of new warehouse 
lighting, are business reestablishment expenses.  DSG’s claim for double rent is 
similarly correctly characterized as a business reestablishment expense.  Because DSG 
has already received the entire amount available for reimbursement of such expenses, 
the Met Council may not compensate DSG further related to these claims.  Therefore, 
the Met Council’s Motion should be GRANTED, and DSG’s motion DENIED.  The 
Administrative Law Judge will set this matter on for further proceedings. 
 

J. P. D. 

                                                                                                                                             
reviewed information on DSG’s website to learn more about the company and identified a few possible 
replacement sites.  Id. 
177 2005 WL 1432367 at *4-*5. 
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