OAH 21-1905-40769

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

In the Matter of the Unadopted Rule Petition
of the Investigation of Schone’s, Inc. d/b/a
Gasthaus Bavarian Hunter

ORDER DENYING PETITION

This matter is before Administrative Law Judge Kimberly Middendorf pursuant to
a petition filed by Schone’s, Inc. d/b/a Gasthaus Bavarian Hunter (Petitioner or Gasthaus)
on April 11, 2025 (Petition). The Petition seeks an order under Minn. Stat. § 14.381 (2024)
directing the Minnesota Department of Labor and Industry (Department) to cease
enforcement of an alleged unadopted rule. The Department responded to the Petition
(Response) on April 24, 2025, and the record closed upon receipt.

Charles S. Gerlach, Gerlach Law, PLLC, represents Petitioner. Scott A.
Grosskreutz and Kelly Kemp, Assistant Attorneys General, represent the Department.

Based upon the filings by the parties, and for the reasons set out in the
Memorandum below,

IT IS HEREBY ORDERED THAT:
1. The Petition is DENIED.

2. All further proceedings in this matter are CANCELED, and the case is
DISMISSED.

Dated: June 9, 2025
/’ L
[

IMBERLY MIDDENDORF
Administrative Law Judge




NOTICE

This decision is the final administrative decision under Minn. Stat. § 14.381. It may
be appealed to the Minnesota Court of Appeals under Minn. Stat. §§ 14.44-.45 (2024).

MEMORANDUM

Petitioner seeks an order directing the Labor Standards Division of the Department
to cease enforcement of an alleged unadopted rule related to the application of
Minn. Stat. § 177.24, subd. 3 (2024) and Minn. R. 5200.0080 (2023) to the tip sharing
policy of Gasthaus, a restaurant which offers bar and food services.! The issue in this
case is whether the Department’s application of Minn. Stat. § 177.24, subd. 3, and
Minn. R. 5200.0080 during its investigation of Gasthaus’s tip sharing policy amounts to
the enforcement of an unlawfully promulgated new rule.

l. Minnesota Fair Labor Standards Act and Minn. R. 5200.0080

The Minnesota Fair Labor Standards Act (MFLSA)? establishes minimum wage
and overtime compensation standards for workers in Minnesota.® The Department is
authorized to investigate possible violations of the MFLSA and may enter places of
employment, inspect records, require employers to produce documents related to
conditions of employment, and interview employees.* If the Department finds an
employer to be in violation of Minnesota’s labor laws, the Department may issue a
compliance order requiring the employer to cease and desist from engaging in the
violative practice and to pay the aggrieved employees back pay, less any amount actually
paid to the employees, and an additional equal amount as liquated damages.® If the
employer is found to have repeatedly or willfully violated Minnesota’s labor laws,
additional civil penalties may be assessed.®

The MFLSA prohibits mandatory gratuity (or tip) sharing among employees.’
“Gratuities” are defined as “monetary contributions received directly or indirectly by an
employee from a guest, patron, or customer for services rendered.”® Minn. Stat. § 177.24,
subd. 3, states, in relevant part:

[Alny gratuity received by an employee or deposited in or about a place of
business for personal services rendered by an employee is the sole
property of the employee. No employer may require an employee to

1 Petition for Relief Under Minn. Stat. Sec. 14.381 (Petition) (Apr. 11, 2025).
2 Minn. Stat. §§ 177.21-.35 (2024).

3 Minn. Stat. § 177.22.

4 Minn. Stat. §§ 175.20, 177.27, 177.30 (2024).

5 Minn. Stat. § 177.27, subds. 4, 7.

6 Minn. Stat. § 177.27, subd. 7.

7 Minn. Stat. § 177.24, subd. 3.

8 Minn. Stat. § 177.23, subd. 9.
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contribute or share a gratuity received by the employee with the employer
or other employees or to contribute any or all of the gratuity to a fund or pool
operated for the benefit of the employer or employees. This section does
not prevent an employee from voluntarily sharing gratuities with other
employees. The agreement to share gratuities must be made by the
employees without employer coercion or participation, except that an
employer may:

(1)  upon the request of employees, safeguard gratuities to be
shared by employees and disburse shared gratuities to
employees participating in the agreement;

(2) report the amounts received as required for tax purposes; and
(3)  post a copy of this section for the information of employees.

Minn. R. 5200.0080, subp. 8, provides an exception to the prohibition on
mandatory tip sharing found in Minn. Stat. § 177.24, subd. 3:

When more than one direct service employee provides direct service to a
customer or customers in a given situation such as banquets, cocktail and
food service combinations, or other combinations, money presented by
customers, guests, or patrons as a gratuity and divided among the direct
service employees is not a violation of Minnesota Statutes, section 177.24,
subdivision 3.

“Direct service employee” is defined as “one who in a given situation performs direct
service for a customer and is to be considered a tipped employee. An indirect service
employee is a person who assists a direct service employee, these include, but are not
limited to, bus people, dishwashers, cooks, or hosts.”®

The Labor Standards Division of the Department investigates possible violations
of the prohibition on mandatory tip sharing and enforces the prohibition through
compliance orders.'® An employer may contest a compliance order through the contested
case procedures under the Minnesota Administrative Procedures Act (MAPA), Minn. Stat.
§§ 14.001-.70 (2024)."1

Il Factual and Procedural Background

In May 2023, Gasthaus began providing customers a combination of bar and food
services.'? Between October and December 2023, Gasthaus implemented three

9 Minn. R. 5200.0080, subp. 6.

0 Minn. Stat. § 177.27, subds. 4, 7; see Declaration (Decl.) of Melissa Evans (Evans Decl.).
" Minn. Stat. § 177.27, subd. 4.

12 Petition at 3; Affidavit (Aff.) of James Martin (Martin Aff.) at 5.
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separate gratuity policies, each requiring, among other things, that servers share their
tips with the bartenders based on a percentage of the total alcohol sales made — initially
20 percent of alcohol sales then reduced to 10 percent of alcohol sales.'® The Department
received complaints from several employees regarding the tip sharing policies at
Gasthaus and initiated an investigation.'

On July 15, 2024, the Department mailed a Demand for the Submission of Records
to Gasthaus requesting information and records regarding all employees working at
Gasthaus between October 1, 2023 and July 15, 2024.'% On July 23, 2024, Gasthaus’s
president, Jim Martin, spoke to Melissa Evans, a Senior Labor Investigator with the
Department, regarding whether bartenders at Gasthaus were direct or indirect service
employees under Minn. R. 5200.0080 in various situations.'® Gasthaus provided some of
the requested documents and information to the Department the same day.'”

After reviewing the information provided, the Department sent Gasthaus a notice
of initial findings on July 25, 2024, stating “[b]Jased on the information provided[,] it
appears that Gasthaus’s current tip policy is in violation of Minn. Stat. § 177.24[, sjubd. 3,
which expressly prohibits an employer from participating in a policy regarding tip sharing,
and/or requiring an employe to participate in a tip sharing policy.”'® The Department
offered Gasthaus an opportunity to become compliant with the statute by conducting a
self-audit to determine the amount owed to each server as a result of the improper tip
sharing policy and paying the affected employees the total amount they were improperly
required to contribute to the tip sharing pool.'® Gasthaus agreed to conduct the self-
audit.?°

Between August 12 and October 19, 2024, Mr. Martin and Investigator Evans
engaged in phone calls and email correspondence regarding the self-audit and
investigation.?’ On August 12, 2024, Gasthaus revoked its tip sharing policy.?? On
September 12, 2024, after receiving information that Gasthaus was nevertheless
continuing to enforce its tip sharing policy, the Department directed Gasthaus to cease
and desist from participating in and enforcing its tip sharing policy.?3

3 Martin Aff., Exhibit (Ex.) C at 1-3; Petition at 5-7.

14 Evans Decl. at 1.

15 Martin Aff., Ex. A at 1-8; Evans Decl. at 2.

16 Evans Decl. at 2.

17 Martin Aff., Ex. D at 1-7; Evans Decl. at 2-3.

8 Martin Aff., Ex. A at 9; Evans Decl. at 3. The date on the notice of initial findings in the record appears to
contain an error that does not impact the analysis here.
19 Martin Aff., Ex. A at 9.

20 Martin Aff., Ex. D at 9-10.

21 Martin Aff., Ex. D at 12-29.

22 Martin Aff., Ex. C at 4-6.

23 Evans Decl. at 4.

[220862/1] 4



On

February 3, 2025, the Department sent Gasthaus a Notice of Findings and

Statement of Back Wages.?* The Notice of Findings stated:

Based on its investigation, the Department finds that [Gasthaus] has
committed the following violations of the MFLSA and related Rules during

the

Audit Period:

1. [Gasthaus] violated Minn. Stat. § 177.24],] subd. 3, by participating
in an agreement to share tips and coerced and required employees
to share their tips with other employees. Specifically, [Gasthaus]
directed staff to devise a tip sharing policy to the benefit of the
bartenders,and directed employees to engage in multiple meetings
to discuss a tip sharing policy. [Gasthaus] drafted written tip sharing
policies and discussed with individual employees their intent to
participate in the policy and understanding of the policy. [Gasthaus]
drafted a policy regarding shared tips, referring to a portion of the tips
as “property of the bartenders,” and mandated 10% of all beverage
sales be paid to the bartenders. [Gasthaus] monitored employee
compliance with the policy to ensure that each employee understood
how to calculate, transfer, and record the amount of tips that were to
be paid to the bartender.

2. [Gasthaus] violated Minn. Stat. § 181.79 by deducting from

employees’ paychecks without voluntary written authorization.
Specifically, when a server did not contribute the required 10% of
their tips to the bartenders, [Gasthaus] would adjust their paychecks
to ensure compliance with the [Gasthaus]-created tip sharing policy.
[Gasthaus] advised that on the payroll date, an employee who was
not compliant with the policy would have their credit card tips reduced
by the deficient amount, and that amount would be credited to the
employee who had not received it according to the policy
(specifically, the bartender on duty that day).?®

The Department found that the total back wages owed to the employees was
$22,471.08.?6 The Department provided Gasthaus with an opportunity to informally
resolve the violations at issue by paying the employees the amounts listed in the
Statement of Back Wages.?” The Notice of Findings advised that if Gasthaus failed to

informally

resolve the violations, the Department intended to issue a compliance order,

which would include the back wages plus liquidated damages.?® Between February 10

24 Martin Aff.,
25 Martin Aff.,
26 Martin Aff.
27 Martin Aff.

28 Martin Aff
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and April 3, 2025, Mr. Martin and Investigator Evans engaged in email correspondence
regarding the Notice of Findings and Statement of Back Wages and how the amount of
back wages was calculated.?®

As of the date of the Department’s Response to the Petition, Gasthaus has not
submitted evidence to the Department that it has paid the back wages identified in the
Statement of Back Wages.*° As of the date of the Department’s Response to the Petition,
the Department has not issued a compliance order to Gasthaus relating to the violations
found in the Notice of Findings.3! On April 11, 2025, Gasthaus filed the Petition seeking
an order determining that the Department is enforcing or attempting to enforce an
unadopted rule in its investigation of Gasthaus.3?

M. Legal Analysis

Minn. Stat. § 14.381, subd. 1(a), permits challenges to agency actions on the
grounds that an agency is “enforcing or attempting to enforce a policy, guideline, bulletin,
criterion, manual standard, or similar pronouncement as though it were a duly adopted
rule.” If the Administrative Law Judge finds that the agency is enforcing an unadopted
rule, the agency must be directed to cease such enforcement.33

Generally, agencies must adopt administrative rules in accordance with specific
notice and comment procedures established by MAPA.3* A rule is defined as “every
agency statement of general applicability and future effect . . . adopted to implement or
make specific the law enforced or administered by that agency or to govern its
organization or procedure.”3® However, “an agency determination is not considered an
unadopted rule when the agency enforces a law or rule by applying the law or rule to
specific facts on a case-by-case basis.”*® Likewise, when an agency’s interpretation of a
rule corresponds with its plain meaning, the agency is not deemed to have engaged in
illegal rulemaking.’

Petitioner argues that the Department is enforcing the following unadopted rule:
“An establishment is prohibited from dividing a tip presented by its customer among the
team of its direct service employees who provided its main service to that customer when
the services of those employees are combined on a single bill and delivered to the
customer in question.”® Petitioner contends that the Department’s investigation of
Gasthaus constitutes the following statement of future effect: “The Department will not

29 Martin Aff. Ex. D at 30-43.

30 Evans Decl. at 4.

31 Evans Decl. at 4.

32 Petition.

33 Minn. Stat. § 14.381, subd. 2.

34 White Bear Lake Care Ctr., Inc. v. Minnesota Dep’t of Pub. Welfare, 310 N.W.2d 7, 8 (Minn. 1982).
35 Minn. Stat. § 14.02, subd. 4.

36 Minn. Stat. § 14.381, subd. 1(b).

37 Cable Commc’ns. Bd. v. Nor-West Cable Commc’ns. P’ship, 356 N.W.2d 658, 667 (Minn. 1984).
38 Petition at 1.
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authorize any establishment subject to its oversight to divide a gratuity presented by a
customer among the team of that establishment’'s employees who provided the main
service of the establishment directly to that customer.”3® Petitioner asserts that the
Department is enforcing an unadopted rule that essentially removes Minn. R. 5200.0080,
subp. 8’s exception to the prohibition on mandatory tip sharing under Minn. Stat. § 177.24,
subd. 3.40 Petitioner further argues that “[tihe Department’s continued enforcement
against Gasthaus makes it clear that [the prohibition on mandatory tip sharing] is in effect
for all division of gratuities both now and in the future, without regard to the classification
of employees or the ‘given situation’ of any particular case.”*'

Petitioner’s arguments are unpersuasive. The record does not contain any express
statement of general applicability and future effect by the Department similar to the
unadopted rule alleged by Petitioner. By contrast, the Department’s website contains the
following guidance: “When more than one direct service employee provides direct service
to a customer in a given situation such as banquets, money presented by customers as
a gratuity and divided among the direct service employees is not a violation of Minnesota
tip laws.”? The record also does not contain any evidence of other bar or restaurant
establishments experiencing the same alleged enforcement of an unadopted rule.
Petitioner's argument rests upon interpreting the Department’s actions during its
investigation into Gasthaus alone as so contrary to existing law that they must be based
on an unwritten, unadopted rule that the Department is applying.

Minn. Stat. § 177.24, subd. 3 provides a clear prohibition on mandatory tip sharing,
classifying a tip as “the sole property of the employee” and preventing an employer from
“requirfing] an employee to contribute or share a gratuity received by the employee with
the employer or other employees or to contribute any or all of the gratuity to a fund or pool
operated for the benefit of the employer or employees.” The statute’s plain language also
prohibits an employer from coercing employees to share gratuities or participating in an
agreement among employees to share gratuities.*?

The only exception to the prohibition on mandatory tip sharing under the MFLSA
is Minn. R. 5200.0080, subp. 8, which allows tip sharing among “direct service
employees” when more than one direct service employee provides direct service to a
customer “in a given situation.” “Direct service employee” is defined as “one who in a
given situation performs direct service for a customer and is to be considered a tipped
employee. An indirect service employee is a person who assists a direct service
employee, these include, but are not limited to, bus people, dishwashers, cooks, or
hosts.”#* Therefore, whether tip sharing is permissible under the MFLSA is contingent
upon whether the employees are acting as direct or indirect service employees “in a given

39 Petition at 25.

40 Petition at 25.

41 Petition at 25.

42 Tips, Tip Credit, MN DEPARTMENT OF LABOR AND INDUSTRY, https://www.dli.mn.gov/tips (last visited
May 30, 2025).

43 Minn. Stat. § 177.24, subd. 3 (emphasis added).

44 Minn. R. 5200.0080, subp. 6.
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situation.” This framework requires a case-by-case analysis of what kind of service the
employees are engaged in anytime there is a shared tip.*°

“An agency determination is not considered an unadopted rule when the agency
enforces a law or rule by applying the law or rule to specific facts on a case-by-case
basis.”#® Here, the Department has concluded that Gasthaus’s tip sharing policy violates
the MFLSA because Gasthaus participated in the creation of the policy and required
servers to share tips with the bartenders in situations where the Department considered
the bartenders to be indirect service employees.*’” Gasthaus disagrees with the
Department’s application of Minn. Stat. § 177.24, subd. 3, and Minn. R. 5200.0080,
subp. 8 to its tip sharing policy. Gasthaus’s disagreement with the Department’s legal
analysis and conclusion does not, however, render the Department’s actions into
enforcement of an unadopted rule. Rather, the proper avenue for Gasthaus’s arguments
is in a contested case proceeding under Minn. Stat. ch. 14 after Gasthaus receives a
compliance order from the Department.

The key issue in this matter is whether the operation of Gasthaus’s food and bar
services falls within the Minn. R. 5200.0080, subp. 8 exception to the prohibition on
mandatory tip sharing. This requires a fact-intensive analysis into how food and drinks
are served to customers at Gasthaus in various scenarios — an exercise well-suited for a
contested case proceeding. Furthermore, the record in this matter contains numerous
disputes of fact over what the bartenders do in various situations, allegations of broad,
definitive statements made by Investigator Evans, and allegations of Mr. Martin
repeatedly misstating or misunderstanding what was said by Investigator Evans.*® For
example, the parties dispute whether the bartenders only directly serve drinks to
customers in the bar area or if the bartenders are allowed and/or required to directly serve
drinks to customers in the dining room as well.*® A contested case proceeding is the
proper venue to resolve these factual disputes. Only then can it be determined if the
Department properly applied the law to Gasthaus’s tip sharing policy.

Absent clear evidence of a Department statement of general applicability and
future effect contrary to the Minn. R. 5200.0080, subp. 8 exception to the prohibition on
mandatory tip sharing, Petitioner’s claim of an unadopted rule fails.

Furthermore, there has not been an enforcement action against Gasthaus yet. The
Department is tasked with the enforcement of the MFLSA and related rules through
compliance orders.% Here, the Department has provided Gasthaus with two opportunities
to informally resolve the disputed violations through a self-audit and payment of back

45 See Huff v. Pinstripes, 972 F. Supp. 2d 1065 (D. Minn. 2013); Delsing v. Starbucks Coffee Corp.,
No. 08-cv-1154, 2009 WL 3202378 (D. Minn. Sept. 30, 2009).

46 Minn. Stat. § 14.381, subd. 1(b).

47 See Evans Decl. at 2.

48 See Evans Decl.; Martin Aff., Ex. D; compare Petition at 2-12 with Department’'s Response to Petition for
Relief Under Minn. Stat. § 14.381 (Response) at 3-8.

49 Compare Evans Decl. with Martin Aff., Ex. D at 15, 20-21, 25-26 and Petition at 3.

50 Minn. Stat. § 177.27, subds. 4, 7.
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wages, but the Department has not issued a formal compliance order. Once a compliance
order is issued, Gasthaus will have the right to contest the actions of the Department in a
contested case proceeding.®! Even if the Department’s issuance of the Notice of Findings
and Statement of Back Wages is considered “attempted enforcement” under Minn. Stat.
§ 14.381, Petitioner’s claim of an unadopted rule remains a premature attempt to litigate
disputed facts prior to receiving a compliance order.

Due to the disputed facts in the record regarding the conversations between
Mr. Martin and Investigator Evans and how the food and bar services at Gasthaus
operate, and the possibility of these disputes being decided in a future contested case,
the Judge declines to opine upon whether the Department correctly applied the MFLSA
and related rules to Gasthaus based on the current record. However, the record lacks
evidence of an unadopted rule effectively eliminating the Minn. R. 5200.0080, subp. 8
exception to the prohibition on mandatory tip sharing. Furthermore, the record supports
the conclusion that the Department’s investigation of Gasthaus applied the law to the
specific facts of Gasthaus’s operation on a case-by-case basis, which is permissible
under Minn. Stat. § 14.381, subd. 1(b).

V. Conclusion

The Department’s case-by-case application of Minn. Stat. § 177.24, subd. 3, and
Minn. R. 5200.0080, subp. 8, to the specific facts of Gasthaus’s food and bar service
operation found during the Department’s investigation is permissible under Minn. Stat.
§ 14.381, subd. 1(b). Therefore, the Department is not enforcing or attempting to enforce
an unadopted rule. The Petition is DISMISSED.

K. J. M.

51 Minn. Stat. § 177.27, subd. 4.
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