
 

  

OAH  5-1901-38813 
MN OSH Docket No. 14250 

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

 
FOR THE DEPARTMENT OF LABOR AND INDUSTRY 

Nicole Blissenbach, Commissioner, 
Minnesota Department of Labor and 
Industry, 
 

Complainant, 
vs. 
 

S.M. Hentges & Sons, 

Respondent. 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW, 

AND ORDER 

 
This matter came before Administrative Law Judge Jim Mortenson for an 

evidentiary hearing on August 15 and 16, 2023. The hearing record closed on 
September 29, 2023, upon receipt of written summations. 

 
Scott A. Grosskreutz, Assistant Attorney General, appeared on behalf of the 

Department of Labor and Industry (Complainant). Aaron A. Dean, Moss & Barnett, P.A., 
appeared on behalf of S.M. Hentges & Sons, Inc. (Respondent). 

 
The Complainant presented one witness, Ron Wallace, Complainant safety 

investigator 3. The Respondent presented two witnesses: Benjamin Schaal, Respondent 
foreman; and Adam Schmitz, Respondent safety director. The Complainant offered eight 
exhibits, all of which the Judge received into evidence.1 The Respondent offered 
17 exhibits, 16 of which the Judge received into evidence.2  

 
STATEMENT OF THE ISSUES 

1. Did Respondent violate 29 C.F.R. § 1926.652(a)(1) for failing to ensure 
employees were protected from cave-ins while working in an excavation greater than 
five feet deep? 

 
2. If there was a violation, was it the result of unforeseeable employee 

misconduct? 
 

 
1 Exhibits (Exs.) 1 - 8. 
2 Exs. 100-107, 111-118. 
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SUMMARY OF CONCLUSIONS 

Respondent violated 29 C.F.R. § 1926.652(a)(1) when its excavation at the 
worksite did not meet required specifications to ensure employees were protected from 
cave-ins. The Respondent should have known about the existence of the hazard created 
by the violation. It was company policy for the project superintendent to ensure and 
enforce safety standards at the worksite, and the company’s project superintendent was 
not present at the worksite until after the violation was discovered by the company safety 
director and the Complainant safety investigator. Because the employee conduct was 
foreseeable and Respondent’s policies using supervisory employees to prevent such 
conduct were not followed, Respondent should have known of the violation. Therefore, 
Respondent’s affirmative defense of unforeseeable employee misconduct does not 
prevail.  

 
Based upon the evidence in the hearing record, the Judge makes the following: 
 

FINDINGS OF FACT 

I. The Respondent 
 

1. Respondent is a heavy-civil-construction general contractor. Respondent 
largely works on horizontal projects including underground work and mass grading.3  

  
2. Respondent has a written workplace and injury reduction (AWAIR) program 

which is a comprehensive set of policies and procedures designed to keep employees 
safe on the job.4 

 
3. Respondent has a safety director responsible for overall managing and 

ensuring safety in the workplace.5 Employees are trained on various job-related topics 
and safety protocol.6 

 
4. Respondent works to create a culture of safety among its workforce, but 

also relies on progressive discipline when there are safety violations.7 The safety director 
will conduct random audits of worksites and make a recording of the audit for employees 
and the company.8 
 

5. Work projects are overseen by a project superintendent. According to 
Respondent’s safety program: 

 
The project superintendent has the direct responsibility for the safety 
performance and record keeping on assigned project. He has the complete 

 
3 Testimony (Test.) of Adam Schmitz. 
4 Id.; Test. of Benjamin Schaal; Test. of Ron Wallace; Exs. 101, 102, 103, 104, 105, 107, 119. 
5 Test. of A. Schmitz; Exs. 102 at 44, 107. 
6 Test. of A. Schmitz; Test. of B. Schaal; Exs. 101, 102, 103, 104, 105, 107, 119. 
7 Test. of A. Schmitz; Test. of B. Schaal; Exs. 101, 102, 103, 104, 105, 106. 
8 Test. of A. Schmitz; Test. of B. Schaal; Exs. 102 at 44, 104. 
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authority to take whatever action is necessary to prevent accidents. He is 
accountable to the Project Manager. In addition, the Superintendent is 
responsible for: 

a. Ensure that each jobsite has a competent person. 

b. Enforcing the AWAIR program and established company safety 
rules. 

c. Maintains on site records as required by this program. 

d. Participates, when requested, with the Safety Manager, Project 
Manager, and Management in making pre-job safety survey prior to 
the commencement of all jobs. 

e. Determines that adequate safety equipment and personal protective 
equipment is furnished as necessary. 

f. Report all injuries & reports accidents to the main office. 

g. Participate in the investigation of all serious accidents. 

h. Inspect work areas to detect hazards and take corrective action. 

i. Assist with safety orientation of new hires prior to starting work. 

j. Ensure that each person understands his or her responsibility as it 
relates to this safety program.9  

 
6. Respondent’s employees are required to follow safety policies and 

procedures and are given “stop work” authority when they see an unsafe workplace 
issue.10 

  
7. Respondent’s employees are trained about workplace safety through their 

respective unions, and by the Respondent as part of orientation upon hiring. Employees 
also participate in various workplace safety trainings over the course of a year, including 
worksite discussions of safety.11 

 
8. The Respondent’s foreman, Benjamin Schaal, was responsible for directing 

work crews and ensuring their safety while working at the worksite in question.12 
  

 
9 Ex. 102 at 45. 
10 Test. of B. Schaal; Ex. 102 at 45. 
11 Test. of A. Schmitz; Test. of B. Schaal; Exs. 1 at 2, Exs. 101, 102, 103, 104, 105, 112, 113, 114, 115, 
116, 117, 118. 
12 Test. of B. Schaal. 
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II. Worksite Inspection of August 30, 2021 
  

9. On August 30, 2021, Respondent had a crew working at 3600 Emilie Ave., 
Robbinsdale, Minnesota.13 The work was part of a large sewer and water replacement 
project for the neighborhood.14  

  
10. The project on August 30, 2021, involved digging a trench to connect 

two water lines.15 
 
11. Excavations and trenches can present the hazard of cave-ins which can 

crush people.16 
  

12. The crew working the project that day consisted of six people: Schaal, the 
foreman; Chandler Olson, pipelayer; Brian Smith, pipelayer; Chris Wall, 
backhoe operator; Jeff Stokes, operator; and Ryan Kerns, bottom man.17 

 
13. The project superintendent, Thor Thorson, was not at the worksite at any 

time during the morning of August 30, 2021.18 
 

14. The foreman on site arrived before 7:00 a.m. and determined how the 
trenching would be completed on August 30, 2021. He decided not to use either of the 
available trench-boxes and he and the backhoe operator, Chris Wall, guessed at the 
measurements for the trench they dug the morning of August 30, 2021.19 

 
15. The crew dug the trench in class C soil.20 The trench was 16 feet wide at 

the top and four feet wide at the bottom.21 The trench was seven feet deep and 
twenty-four feet long.22 Without a trench box, a trench in class C soil can be a safe 
workplace if the walls are sloped at no more than 34 degrees (1½:1).23 At the worksite, 
the width of the top of the trench should have been at least 25 feet wide to create a slope 
of no more than 34 degrees.24 The slope was approximately 43 degrees.25 

 
16. It took the crew between two and three hours to dig the trench and they 

worked in and around it until they broke for lunch at approximately noon. They were back 
at work when first spotted by Wallace, the state Occupational Safety and Health 

 
13 Exs. 1, 107 at 368. 
14 Test. of A. Schmitz. 
15 Test. of B. Schaal. 
16 Ex. 1 at 6; Test. of R. Wallace; 29 C.F.R. 1926.652(a)(1). 
17 Ex. 119 at 3; Test. of B. Schaal. 
18 Test. of B. Schaal; Test. of A. Schmitz. 
19 Test. of B. Schaal.  
20 Id.; Exs. 1 at 6, 107 at 369. 
21 Ex. 1 at 6. 
22 Id. 
23 Id.; Ex. 107 at 369; 29 C.F.R. § 1926.652(a)(1), Appendix B 1.3. 
24 Exs. 1 at 6; Ex. 107 at 369. 
25 Ex. 3 at 34. 
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investigator (OSHI) after 1:00 p.m.26 The crew then worked until Schmitz, the safety 
director, and Wallace, arrived to conduct unannounced inspections at approximately 
1:30 p.m.27 Their simultaneous arrivals were not planned.28 

 
17. The crew were directed to get out of the trench.29 

 
18. The foreman believed the trench was safe.30 He did not take measurements 

before the crew began working in the trench.31 
 
19. Schmitz could see that the trench was not safe as constructed.32 
 
20. Wallace took measurements with a laser-device and confirmed the slope of 

the sides of the trench were too steep.33 
 
21. Approximately 30 to 60 minutes after the two inspectors arrived, the job 

superintendent arrived at the worksite.34 
 
22. After the OSHI left, Respondent’s employees took measurements of the 

trench and confirmed it was not in compliance with safety standards.35 
 
23. The safety director required the trench be made compliant before work 

inside the trench could continue.36 By the following day, August 31, 2021, the trench had 
been corrected and Respondent permitted work on the pipes in the trench to continue.37 

 
24. On September 1, 2021, the safety director informed the OSHI that the 

trench had been corrected.38 
 
25. On September 2, 2021, four of the employees at the worksite were given 

written warnings as part of their discipline for not following trenching safety standards.39 
The employees disciplined were: Schaal, Wall, Olson, and Smith.40 The employees at the 
worksite were also provided additional training on trench safety that day.41 
 

 
26 Test. of B. Schaal; Test. of R. Wallace. 
27 Test. of B. Schaal; Test. of A. Schmitz; Test. of R. Wallace. 
28 Test. of A. Schmitz; Test. of R. Wallace. 
29 Test. of A. Schmitz. 
30 Test. of B. Schaal. 
31 Id. 
32 Test. of A. Schmitz; Ex. 107 at 369. 
33 Ex. 1 at 6; Ex. 3 at 34; Test. of R. Wallace. 
34 Test. of B. Schaal. 
35 Test. of A. Schmitz; Ex. 107 at 369. 
36 Test. of A. Schmitz; Test. of B. Schaal; Ex. 1 at 7. 
37 Test. of A. Schmitz; Test. of B. Schaal. 
38 Ex. 107 at 368-369. 
39 Test. of A. Schmitz; Test. of B. Schaal; Exs. 106, 107 at 369. 
40 Test. of B. Schaal; Ex. 106. 
41 Test. of B. Schaal; Ex. 106. 
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III. The Citation 
  
26. On September 21, 2021, the OHSI wrote an Inspection Report for the 

August 30, 2021, inspection he conducted of the worksite.42 
  
27. The OSHI found Respondent violated 29 C.F.R. § 1926.652(a)(1) when it 

“did not ensure a protective system was utilized for three employees working in an 
excavation greater than 5 feet in depth.”43 
 

28. The OSHI gave Respondent 30 penalty credits (which would reduce any 
penalty): 20 for good faith and 10 for history.44 

 
29. The OSHI stated that Respondent’s safety program “met all of the elements 

of an AWAIR program.”45 Moreover, the OSHI determined that Respondent’s employees 
“had been trained in hazards associated with trenching and excavating.”46  

 
30. The OSHI calculated a $4,900 penalty for the violation.47 Because the 

violation was considered serious and the probability factor was 6, the presumptive penalty 
was $7,000.48 This amount was multiplied by 30 percent attributable to the penalty credits 
and resulted in the $4,900 fine.49  

  
31. Complainant issued Respondent a citation on October 1, 2021.50 The 

citation was for a serious violation of 29 C.F.R. 1926.652(a)(1) as the OSHI 
recommended.51 The $4,900 penalty was incorporated with the citation as also 
recommended.52 The abatement deadline date was October 5, 2021.53 

 
32. It is Department policy to require a penalty even though “the employer 

immediately abates, or in initiates steps to abate the hazard.”54 
 
33. Respondent agreed that the trench on the worksite on August 30, 2021, 

was noncompliant with safety standards. It disagreed, however, that a citation should 
result. This is because the hazard was immediately abated on August 30, 2021.55 

  

 
42 Ex. 1. 
43 Id. at 6. 
44 Id. at 2. 
45 Id. 
46 Id. 
47 Id. at 8 
48 Id.; Ex. 5 at 84. 
49 Ex. 1 at 8; Test. of R. Wallace. 
50 Ex. 4. 
51 Id. at 84. 
52 Id. at 84-85. 
53 Id. at 84. 
54 Id. at 73. 
55 Test. of A. Schmitz; Ex. 107 at 368-371. 
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34. Respondent also claimed that a citation was unwarranted because the 
employees at the worksite responsible for the violation were disciplined.56 

  
35. Any finding of fact more appropriately characterized as a conclusion of law 

is hereby adopted and incorporated by reference. Any conclusion of law more 
appropriately characterized as a finding of fact is hereby adopted as such and 
incorporated by reference. Any material fact in the memorandum below, not stated in 
these findings of fact, is hereby adopted as such, and incorporated by reference.  

  
Based upon the foregoing findings of fact, the Judge makes the following: 
 

CONCLUSIONS OF LAW 

1. The Commissioner of the Department of Labor and Industry and the Judge 
have jurisdiction in this matter pursuant to Minn. Stat. §§ 14.50, 182.661, subd. 3 and 
182.664 (2022). 

 
2. Complainant gave proper notice of the hearing in this matter and has fulfilled 

all relevant procedural requirements of law. 
 
3. Respondent is an employer as defined by Minn. Stat. § 182.651, subd. 7 

(2022). 
 
4. Complainant has the burden of establishing a violation of the 

Occupational Safety and Health Administration (OSHA) and related state standards by a 
preponderance of the evidence.57 Respondent has the burden to demonstrate an 
affirmative defense by the same standard.58 

 
5. Minn. Stat. § 182.653, subd. 3 (2022), requires each employer to comply 

with occupational safety and health standards and rules adopted pursuant to Minn. Stat. 
ch. 182 (2022). 
 

6. The Commissioner has adopted by reference the federal OSHA standards 
found in 29 C.F.R. Part 1926.59 

 
7. 29 C.F.R. § 1926.652(a)(1) requires that employees working in an 

excavation must “be protected from cave-ins by an adequate protective system designed 
in accordance with” provisions set forth in the regulation. Such protections are not 
required when the excavation is “entirely in stable rock” or “less than 5 feet in depth and” 
the ground is not likely to cave-in.60 
 

 
56 Test. of A. Schmitz; Ex. 107 at 369. 
57 Minn. R. 1400.7300, subp. 5 (2023). 
58 Id. 
59 Minn. R. 5205.0010, subps. 1, 6 (2023). 
60 29 C.F.R. § 1926.652(a)(1). 
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8. In Type C soil, the maximum allowable slope for excavations less than 
20 feet deep may be no more than 34 degrees (1½:1).61 
 

9. A serious violation of a safety standard is established if the Complainant 
proves: 

 
[T]hat the cited standard applies and its requirements were not met, that 
employees were exposed to, or had access to, the violative condition, and 
that the employer knew or, through the exercise of reasonable diligence, 
could have known of this condition.62 
 

In addition, a “serious violation” is one that is more than de minimis and “is the proximate 
cause of the death of an employee [or] creates a substantial probability that death or 
serious physical harm could result.”63 

 
10. The Commissioner demonstrated the requirements of 29 C.F.R. 

§ 1926.652(a)(1) were violated at Respondent’s worksite on August 30, 2021, when 
Respondent’s employees were working in an excavation without required cave-in 
protection. 
 

11. Under Eighth Circuit precedent: 
 
An employer is excused from responsibility for acts of its supervisory 
employees only if it shows that the acts were contrary to a consistently 
enforced company policy, that the supervisors were adequately trained in 
safety matters, and that reasonable steps were taken to discover safety 
violations committed by its supervisors.64 
 
12. Respondent demonstrated that the violation was contrary to its safety 

policies and that employees were adequately trained. Company policy placed employer 
responsibility for safety on worksites squarely on project superintendents. Because the 
project superintendent was not ensuring safety requirements were followed by the 
supervisory foreman on the worksite, as required by company safety policy, Respondent 
cannot evade responsibility for the foreman’s failure.  

  
13. Any conclusion of law in the memorandum below, not already stated here, 

is incorporated into these conclusions of law. 
 
Based upon these conclusions of law, and for the reasons explained in the 

accompanying memorandum, the Judge makes the following: 
 

 
61 Id. at Appendix B, Table B-1. 
62 Omaha Paper Stock Co. v. Secretary of Labor, 304 F.3d 779, 784 (8th Cir. 2002) (internal citation omitted). 
63 Minn. Stat. § 182.651, subd. 12 (2022). 
64 Western Waterproofing Co., Inc. v. Marshall, 576 F.2d 139, 144 (8th Cir. 1978) (internal citations omitted). 
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ORDER 

The citation issued by Complainant to Respondent on September 21, 2021, is 
AFFIRMED. 

 
Dated: November 1, 2023 

_____________________________ 
JIM MORTENSON 
Administrative Law Judge 

Reported: Digitally Recorded; No transcript prepared 

NOTICE 

 
Pursuant to Minn. Stat. § 182.661, subd. 3 (2022), this Order is the final decision 

in this case. Under Minn. Stat §§ 182.661, subd. 3; .664, subd. 5 (2022), the employer, 
an employee or their authorized representatives, or any party, may appeal this Order to 
the Minnesota Occupational Safety and Health Review Board within 30 days following 
service by mail of this Decision and Order.  

 
MEMORANDUM 

I. Arguments 
 

The key dispute in this case is whether Complainant correctly applied the law when 
it found a violation of safety standards for excavations at its worksite. According to 
Complainant, it has proved that a serious violation occurred, and that Respondent’s 
ineffective safety program resulted in the violation, which defeats any employee 
misconduct defense.  
 

Respondent argues that there was no violation because it did not know of the 
violation. When it discovered the problem, Respondent took immediate steps to remedy 
it. Respondent also argues that there is no violation because its employees were not 
exposed for greater than fifty percent of the day. Finally, Respondent argues that it must 
be relieved of any liability for a violation as a result of employee misconduct or, 
alternatively,  its fine must be reduced as a result of the unproven time of employee 
exposure. 
 

For the reasons explained below, the Judge agrees with Complainant that a 
serious violation occurred. Moreover, Respondent is not shielded by the employee 
misconduct defense. Finally, even if Complainant failed to prove employees were 
exposed to the hazard for more than half the workday, the penalty calculation would not 
change. 
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II. Analysis 
 

A. Respondent violated the applicable safety standard and knew or 
should have known of the violation. 

 
To prove that an employer violated an OSHA standard, the Complainant must 

initially make four showings. First, it must show that the cited standard applies. Second, 
Complainant must show that the standard’s requirements were not met. Third, 
Complainant must prove that employees were exposed to or had access to the violative 
condition. And fourth, Complainant must demonstrate that the employer knew or, through 
reasonable diligence, could have known of the condition.65 
 

The worksite involved the excavation of a trench more than five feet deep. 
Therefore, the safety requirements of 29 C.F.R. § 1926.651(a)(1) apply. The slope of the 
trench’s sides were more than 34 degrees, and Respondent’s safety director did not 
disagree with the OSHI that the trench was not compliant. There were employees working 
in and above the trench, exposing them to the hazard of a cave-in and resulting injury. 
 

A key dispute is whether Respondent knew of the violation. The Judge concludes 
Respondent did know or should have known. First, the job-site foreman testified that his 
duty included keeping the work crew safe. He believed the excavation was safe, even 
after he learned that it did not meet the legal standard. The Judge is persuaded that a 
supervisor’s knowledge of his own misconduct cannot, on its own, be imputed to the 
employer for the purpose of establishing that the employer knew of the violative 
conduct.66 A supervisor’s misconduct must be foreseeable to establish constructive 
knowledge on behalf of the employer.67 
 

One way to show a supervisor’s misconduct is foreseeable is for the Department 
to show the employer failed to implement an adequate safety program.68 While the 
Complainant argues that Respondent lacked an adequate employee training program, 
the record demonstrates otherwise. Respondent’s employees were reasonably well 
trained on workplace safety. Respondent also had robust policies to ensure workplace 
safety. One of those policies put the project superintendent in charge of ensuring 
workplace safety on worksites. In this case, the project superintendent was not on the 
worksite fulfilling those duties. The absence of the project superintendent resulted in 
Respondent’s failure to implement its safety program. 
 

This case appeared close because the safety director was active in developing a 
safe work environment, which included surprise worksite audits. In fact, such a surprise 
visit occurred on the same day the OSHI appeared to inspect the worksite. Moreover, the 

 
65 Omaha Paper Stock Co. v. Sec. of Labor, 304 F.3d 779, 784 (8th Cir. 2002). 
66 Peterson v. Dirt Merchant, Inc., OAH 69-1901-32482, 2016 WL 1399599 at *14-17 (Minn. Off. Admin. 
Hrgs., Mar. 3, 2016) (internal citations omitted). 
67 Id. 
68 ComTran Group v. U.S. Dep’t of Labor, 722 F.3d 1304, 1307-08, 1318 (11th Cir. 2013). 
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foreman was a competent person charged with ensuring safety. It was the foreman, 
however, who failed to follow the safety standards for excavations, despite his training 
and responsibility. At first blush, this appears to be a case of employee misconduct. But, 
if the Judge followed that logic here, Respondent could avoid responsibility for safety 
problems on any worksite simply by ensuring no supervisor charged with safety 
enforcement was present.  
 

Here, company policy specifically put worksite safety accountability in the hands 
of the project superintendent. While foremen, like all employees, have safety 
responsibilities pursuant to the Respondent’s policies, those responsibilities are not 
specified as are those for the project superintendent. If the project superintendent had 
been on the worksite, or in communication with the foreman, he could have advised the 
foreman to ensure the trench met safety standards. Of course, if the superintendent knew 
of the violation and tolerated it, the knowledge of both the foreman and the superintended 
would be imputed to the employer. In this case, the project superintendent’s absence, in 
light of his responsibility under company policy, is why the foreman’s knowledge of the 
violation is imputed to the employer.69 
 

In short, Respondent had an appropriate system in place to prevent safety 
violations which create hazards like the one that occurred in this case. Respondent failed, 
however, to ensure its own system was complied with. This failure rests with the employer 
and not the employees because the policy placed overall responsibility for jobsite safety 
on the project superintendent. The project superintendent in this matter was not present 
at the worksite before the start of the work on the day of the inspection. Thus, whether 
the project superintendent knew of the violation is immaterial. It does not follow that the 
absence of the company’s designated person responsible for worksite safety then 
relieves the company of responsibility of worksite safety violations. If this were the case, 
removing such designated person from worksites would ensure employers were rarely, if 
ever, responsible for safety violations occurring on worksites. To permit such a practice 
would not be consistent with the law. 
 

B. Respondent’s immediate abatement does not release it from liability 
for the violation. 

 
Respondent feels it is unjustified to be cited when it discovered the violation at the 

same time the OSHI did, and immediately required the violation to be corrected. This 
position is understandable. Respondent’s action could have led to a successful resolution 
of the safety violation short of a citation and fine. But Department policy specifies that an 
OSHI must propose appropriate penalties for violations despite having been informed of 
immediate abatement. It is with the discretion of the Complainant, then, to determine 
whether the citation and penalties will issue. In this case, that is the path Complainant 
took and it was legal. 

 
69 The Judge is not requiring the project superintendent to be always physically on site, although that would 
be the company’s option. Rather, there needs to be some evidence the superintendent was fulfilling his role 
as described in the company policy. The record shows there was no involvement of the superintendent until 
after the violation was discovered by the company safety director and the OSHI. 
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C. Employee misconduct does not protect Respondent because the job 

superintendent was not ensuring safety requirements were met. 
 

Respondent argues that employee misconduct relieves it from any liability if there 
was a violation. An employer is excused from responsibility for acts of its supervisory 
employees only if it shows: 1) that the acts were contrary to a consistently enforced 
company policy; 2) that supervisors were adequately trained in safety matters, and that 
3) reasonable steps were taken to discover safety violations committed by its 
supervisors.70 

 
Pursuant to the Respondent’s policies, while the safety director has broad 

company-wide responsibility for safety, it is the project superintendent upon whom 
company policy places accountability for worksite safety for individual projects. In this 
case, the safety director did discover the foreman’s violation of the excavation safety 
standards. But the failure of the project superintendent to be involved until after that 
discovery removes any employee misconduct defense. Complainant demonstrated that 
there was a violation, and the safety director agreed. Because Respondent’s policies 
place responsibility on the superintendent, and there is no evidence he took steps to 
discover safety violations by his foreman, the employee misconduct defense fails. 

 
III. Conclusion 
 

For the foregoing reasons, the Complainant prevails, and the citation and penalty 
are AFFIRMED. The violation of 29 C.F.R. § 1926.651(a)(1) was clearly established. 
Respondent knew or should have known about the violation, and its failure to ensure its 
policy of accountability for project safety was followed removes any employee misconduct 
defense. 
 
 

J. R. M. 

 
70 Western Waterproofing Co., Inc., v. Marshall, 576 F.2d 139, 144 (8th Cir. 1978) (internal citations omitted). 


	STATEMENT OF THE ISSUES
	SUMMARY OF CONCLUSIONS
	FINDINGS OF FACT
	I. The Respondent
	II. Worksite Inspection of August 30, 2021
	III. The Citation

	CONCLUSIONS OF LAW
	ORDER
	NOTICE
	MEMORANDUM
	I. Arguments
	II. Analysis
	A. Respondent violated the applicable safety standard and knew or should have known of the violation.
	B. Respondent’s immediate abatement does not release it from liability for the violation.
	C. Employee misconduct does not protect Respondent because the job superintendent was not ensuring safety requirements were met.

	III. Conclusion


