OAH 8-1801-36186

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF HUMAN SERVICES

In the Matter of the Temporary Immediate FOURTH PREHEARING ORDER
Suspension of the Adult Foster Care (CERTIFYING QUESTIONS PURSUANT
License of Lisa and Allen Campbell TO MINN. R. 1400.7600 (2019))

This matter came before Administrative Law Judge Eric L. Lipman for a
prehearing status and scheduling conference on July 31, 2019.

Paul R. Ellison, Assistant Winona County Attorney, appeared on behalf of
Winona County Community Services and the Minnesota Department of Human
Services (Department). Kurt J. Knuesel, Knuesel Law Firm, appeared on behalf of the
Licensees, Lisa and Allen Campbell.

As noted in the Second Prehearing Order, the parties disagree as to (1) whether
the Order of Temporary Immediate Suspension was served upon the Licensees
according to the requirements of Minn. Stat. § 245A.07, subd. 2(b) (2018), and Minn. R.
9543.0100, subp. 2(B) (2019); (2) on what date the five-calendar-day period for
appealing the order began to run; and (3) whether the Licensees’ appeal was timely
submitted. Further, because the Department no longer has access to the postmarked
envelope that carried the Licensees’ notice of appeal to the Commissioner of the
Department (Commissioner),' it is unclear when the appeal of the suspension order was
postmarked.

So as to promptly resolve the jurisdictional issues in this case, neither party
opposed the tribunal’s certification of these questions to the Commissioner.?

Based upon the submissions of the parties and the hearing record,
IT IS HEREBY ORDERED:

1. After consultation with the parties at the July 31, 2019, conference, the
tribunal, sua sponte,? certifies the following questions to the Commissioner under Minn.
R. 1400.7600 (2019):

(a)  Should the Licensees’ appeal of the Order of Temporary Immediate
Suspension be dismissed as untimely filed?

' Department’s Status Report at 1 (July 26, 2019).

2 Digital Recording, OAH Docket No. 8-1801-36186 (June 31, 2019).

3 See Minn. R. 1400.5500(J) (2019) (“Consistent with law, the judge shall perform the following duties . . .
make preliminary, interlocutory, or other orders as deemed appropriate.”).



(b) Does an email that includes the Order of Temporary Immediate
Suspension, and sent to the Licensees, start the five-calendar-day
appeal period under Minn. Stat. § 245A.07, subd. 2(b)?

(c) Should the Department issue a Notice and Order for Prehearing
Conference and Hearing in this matter?

7% P

ERIC L. LIPMAN
Administrative Law Judge

Dated: August 5, 2019

MEMORANDUM
L. Factual Background

On June 7, 2019, the Department sent Jenny Losinski, a staff person in the
Winona County Community Services Department, to the Campbells’ home in
Winona, Minnesota.* On that date, Ms. Losinski delivered a copy of the Department’s
Order of Temporary Suspension to an adult in the home, identified here as Suzanne.
Suzanne is not one of the license holders.®

Because the Campbells were out of town on June 7, Ms. Losinski also sent an
email to the Licensees, at their personal email addresses. The message, sent at
6:03 p.m. that evening, included a copy of the order as a PDF-formatted attachment.
The email stated:

Lisa and Al -

The State of MN has issued a temporary immediate suspension of your
license to provide adult foster care. Attached please find a copy of the
order. | am emailing you a copy because you are not home. | have left a
printed copy of this at your home with Suzanne. We have made temporary
arrangements for all four consumers and there will be no consumers in the
home.

During the course of the investigation you CANNOT HAVE CONTACT
with any of the consumers without the guardian present.

Please read the order carefully so that you understand it and your rights
and let me know if you have any questions.®

4 Affidavit (Aff.) of Service of Jenny Losinski (June 10, 2019).
51d.
6 Attachment to the Department’s Status Report at 1 (July 26, 2019).
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Mr. Campbell acknowledges receiving the email from Ms. Losinski “informing us
that our license was temporarily suspended and that our clients were being removed
from our care” on June 7, 2019.” He states further, however, that “[a]fter returning
home on Saturday, June 8, 2019, we were able to see the actual notice of the
Temporary Immediate Suspension Order for the first time.”®

It is unclear from this record whether Mr. Campbell accessed the PDF
attachment to the Losinski message on June 7, 2019.

Counsel for the Campbells maintains that he submitted an appeal of the Order of
Temporary Immediate Suspension by personally delivering it to the post office on
Thursday, June 13, 2019.° The Department contends that the appeal letter was not
postmarked until the next day, Friday, June 14, 2019, seven calendar days after
delivery of the suspension order;'° that envelope is no longer available.!

On June 24, 2019, Winona County officials contacted OAH to arrange for the
hearing services required by Minn. Stat. § 245A.07, subd. 2(b). After appointment of
the Administrative Law Judge, however, the Department concluded that this request
was improvidently made and that this docket should be closed. The Department
maintained that the Licensees’ appeal was not submitted before the close of the five-
calendar-day appeal period.'?

The Licensees disagree. They argue that their appeal was timely and that a
dismissal of their claims is unwarranted.'3

Il Legal Standards

Minn. Stat. § 14.57 (2018) requires executive-branch agencies to “initiate a
contested case proceeding when one is required by law” and, “[u]lnless otherwise
provided by law,” to decide those cases “only in accordance with the contested case
procedures of the Administrative Procedure Act.”'*

Importantly, when limiting the discretion of executive-branch agencies under the
Administrative Procedure Act, the legislature’s purpose was to “ensure a uniform
minimum procedure,” “increase the fairness of agencies in their conduct of contested
case proceedings,” and to “simplify the process of judicial review of agency action as

well as increase its ease and availability.”

7 Aff. of Allen Campbell at [ 3 (July 25, 2019).

8 1d. at q 5.

ld.

10 See Mary Larson’s Letter to Counsel (June 24, 2019).

" Department’s Status Report at 1.

2 Id.; see also Minn. Stat. § 245A.07, subd. 2(b).

'3 Digital Recording, OAH Docket No. 8-1801-36186 (July 12, 2019).
4 Minn. Stat. § 14.57(a).

15 Minn. Stat. § 14.001(3), (6), (7) (2018).
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Minn. Stat. § 245A.07, subd. 2(b), requires that the Order of Temporary
Immediate Suspension “must be delivered by personal service to the address shown on
the application or the last known address of the license holder.”

This same provision goes on to detail the process for filing an appeal of such an
order. The statute states the following:

The appeal of an order immediately suspending a license must be made
in writing by certified mail or personal service. If mailed, the appeal must
be postmarked and sent to the commissioner within five calendar days
after the license holder receives notice that the license has been
immediately suspended. If a request is made by personal service, it must
be received by the commissioner within five calendar days after the
license holder received the order. A license holder and any controlling
individual shall discontinue operation of the program upon receipt of the
commissioner's order to immediately suspend the license.®

Minn. R. 9543.0010-.0150 (2019), the state regulations that apply to “family day
care, adult foster care, family adult day services, and child foster care programs,”'”
include similar requirements. Minn. R. 9543.0100, subp. 2(B), provides:

If the commissioner orders a temporary immediate suspension, the
agency shall arrange for delivery, by personal service, of written notice
of temporary immediate suspension to the license holder. The notice
shall state:

(1) the reason for the temporary immediate suspension;
(2) that the program must discontinue operation immediately;

(3) the license holder's right to appeal and an expedited hearing;
and

(4) that the commissioner has taken the action.'®

The Department argues that the best reading of the terms “personal service” is to
construe the terms according to the service practices under the Minnesota Rules of Civil
Procedure. Specifically, Minn. R. Civ. P. 4.03(a) provides that service of a summons is
properly made upon an individual “by delivering a copy to the individual personally or by
leaving a copy at the individual's usual place of abode with some person of suitable age
and discretion then residing therein.”'® The Department asserts that when the Order of
Temporary Suspension was left at the Licensees’ home, in the care of Suzanne, the
applicable service requirements were satisfied and the five-day appeal period began to
run.

6 Minn. Stat. § 245A.07, subd. 2(b) (emphasis added).

7 Minn. R. 9543.0010, subp. 1 (purpose and applicability).
'8 Id., subp. 2(B) (emphasis added).

9 Minn. R. Civ. P. 4.03(a) (emphasis added).
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Additionally, the Department maintains that it is “relevant and probative” that
Mr. Campbell received the email from Ms. Losinski on the evening of June 7, 2019,%° a
message that apprised him of the suspension order.

The Licensees maintain that the directive (under Minn. R. 9543.0100, subp. 2(B))
to deliver the suspension order “to the license holder,” provides for a different set of
requirements than the Minnesota Rules of Civil Procedure. Because service of the
suspension order was never made directly upon either Mr. or Mrs. Campbell, the
argument continues, the appeal period has not yet begun to run and the Campbells’
appeal is timely.

M. Analysis and Recommendation

A. Sua Sponte Certification of the Jurisdictional Issues is Appropriate

Certification of the jurisdictional questions is appropriate because Minn. Stat.
§ 245A.07 (2018) unambiguously grants the Commissioner the authority to act in this
circumstance. The authority of the Administrative Law Judge to act without issuance of
a Notice and Order of Hearing, however, is not so straightforward.

It is true that the Department did “request assignment of an administrative law
judge,” as the phrase is used in Minn. Stat. § 245A.07, subd. 2a, but whether this also
obliges “issuance of a notice of and order for hearing to the appellant under chapter 14
and Minnesota Rules, parts 1400.8505 to 1400.8612" is less clear.?’ Thus, because of
the very unusual factual circumstances of this case, certification of the jurisdictional
questions to the Commissioner is a “preliminary, interlocutory, or other order[] as
deemed appropriate” as the phrase is used in Minn. R. 1400.5500(J).

Moreover, whether a Notice and Order for Hearing should be issued in this case
(or alternatively, that the Campbells’ appeal should be dismissed as untimely) is an
appropriate question for certification under Minn. R. 1400.7000 (2019). It “involves a
controlling question of law as to which there is substantial ground for a difference of
opinion”; “a final determination by the agency . . . would materially advance the ultimate
termination of the hearing”; “delay between the ruling and the motion to certify [could]
adversely affect the prevailing party”; waiting “until after the hearing would render the
matter moot and impossible for the agency to reverse or for a reversal to have any
meaning”; and “it is necessary to promote the development of the full record and avoid
remanding. . . .”? Intervention of the Commissioner on the certified questions will help
determine whether administrative proceedings are required by law and that such a
determination is uniform, fair, and easily available for later review.?3

20 See Department’s Status Report at 1.

21 Minn. Stat. § 245A.08, subd. 1 (2018).
22 See Minn. R. 1400.7600 (A)-(E).

23 Minn. Stat. §§ 14.001(3), (6), (7), .57(a).
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B. The Administrative Law Judge’s Recommendations

The Administrative Law Judge respectfully recommends that the Licensees’
appeal should not be dismissed, that the Commissioner determine that receipt of an
email by the Licensees does not start the five-calendar-day appeal period under Minn.
Stat. § 245A.07, subd. 2(b), and that a Notice and Order for Prehearing Conference and
Hearing should be issued.

i. Service Requirements of Statute and Rule

As detailed in the Second Prehearing Order, Minn. Stat. § 245A.07, subd. 2(b),
includes some features of the “substitute service” practice?* of Minn. R. Civ. P. 4.03—
specifically, delivery to the “last known address of the license holder.”?® In this case, it
is undisputed that Ms. Losinski delivered the suspension order to the Campbell’s home.

To the extent that the Campbells argue that a different practice is required by
Minn. R. 9543.0100, subp. 2(B), that argument is unpersuasive. An executive-branch
agency cannot adopt an administrative rule that directly contravenes a statute.?®

ii. Notice to the Licensees and the Timeline for an Appeal

Minn. Stat. § 245A.07, subd. 2(b), provides that if an appeal is sent by certified
mail, it must be “postmarked and sent to the commissioner within five calendar days
after the license holder receives notice that the license has been immediately
suspended.”?” Additionally, Minn. R. 9543.0100, subp. 2(B), provides that such notice
will be in writing and by personal service to the license holder.

In the view of the Administrative Law Judge, the best reading of the overlapping
statutes and regulations is that the timeline for filing an appeal begins on the date of the
license holder’s receipt of the written order that was served by the Department’s agent
to the license holder's home.

To hold that the appeal period runs from the date that the written order was left at
the license holder’'s home, regardless of whether the license holder was home at the
time, ignores the terms “personal service of written notice of temporary immediate
suspension to the license holder” under Minn. R. 9543.0100, subp. 2(B). Similarly, to
hold that the appeal period runs from the date that an email that includes the order was
sent, ignores key terms in Minn. Stat. § 245A.07, subd. 2(b). This statute directs

2 See generally Jaeger v. Palladium Holdings, LLC, 884 N.W.2d 601, 604-05 (Minn. 2016) (“Service
upon an individual of notice of a foreclosure sale or a summons in a civil action can occur in one of two
ways under Rule 4.03(a). First, the process server can deliver ‘a copy to the individual personally.’
Second, the process server can leave ‘a copy at the individual's usual place of abode with some person

of suitable age and discretion then residing therein.” This . . . second form of service . . . is commonly
known as substitute service.”) (citations omitted); Walsh v. U.S. Bank, N.A., 851 N.\W.2d 598, 606 (Minn.
2014).

25 Minn. Stat. § 245A.07, subd. 2(b) (emphasis added).

% See, e.g., Dumont v. Comm'r of Taxation, 154 N.W.2d 196, 199 (Minn. 1967); J.C. Penney Co., Inc. v.
Comm'r of Econ. Sec., 353 N.W.2d 243, 246 (Minn. Ct. App. 1984).

27 Minn. Stat. § 245A.07, subd. 2(b) (emphasis added).
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“personal service” of the order “to the address shown on the application or the last
known address of the license holder.”?®

Further still, if receipt of an email can start the timeline for an appeal, there is a
danger that the five-calendar-day period could be winnowed by email notices well
before the agency “arranged” for delivery of a paper copy by personal service under
Minn. R. 9543.0100, subp. 2(B). This is not the argument advanced by the Department
here, but the logic of separating the start of the appeal period, from the date on which
the license holder first receives the paper copy of suspension order, inexorably leads to
such results. The suspension order details a number of matters that the license holder
should turn to immediately and that are best reviewed from a paper copy of the order.
The statute and regulations do not leave such matters to the vagaries of a license
holder’s cell-phone plan.

iii. Resolving Doubts in the Record in Favor of an Appeal Better
Fulfills the Purposes of the Administrative Procedure Act

Because the hearing record does not include the postmarked envelope that
carried the Campbells’ appeal to the Commissioner’s Office, the Commissioner should
resolve doubts about the timeliness of the appeal in favor of the Licensees. The
purposes of providing “oversight of powers and duties delegated to administrative
agencies,” increasing “public accountability of administrative agencies,” and boosting
the “fairness of agencies in their conduct of contested case proceedings”?® are all better
served by permitting an appeal than resolving doubts in the record against the
Campbells. The Department should issue a Notice and Order for Prehearing
Conference and Hearing in this matter.

E.L.L.

28 |d.
29 Minn. Stat. § 14.001(1), (2), (6) (2018).
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