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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF HUMAN SERVICES

In the Matter of the Temporary Immediate FINDINGS OF FACT,
Suspension of the Daycare License of Linda CONCLUSIONS OF LAW,
Gibson AND RECOMMENDATION

This matter came before Administrative Law Judge Barbara J. Case for an
evidentiary hearing at the Wright Couny Human Services Bulidng in Buffalo, Minnesota
on March 6, 2018. The record closed on the same date.

Karen L. Wolff, Assistant Wright County Attorney, appeared on behalf of the
Minnesota Department of Human Services (Department). Linda Gibson (Appellant)
appeared on her own behalf and without counsel.

STATEMENT OF THE ISSUE

Should the temporary immediate suspension of Appellant’s family child care
license remain in effect pending issuance of a final order as to any licensing sanction?

SUMMARY OF RECOMMENDATION

The Administrative Law Judge concludes that the Department has met its burden
to show an imminent risk of harm exists in Appellant’s family child care program and
that the temporary immediate suspension should remain in effect pending issuance of a
final order on any licensing sanction.

Based on the evidence in the hearing record, the Administrative Law Judge
makes the following:

FINDINGS OF FACT

1. Appellant operates a licensed family child care program from her home at
10146 Park Place Drive, Monticello, Minnesota, 55362, under license number 1036998-
4.1
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2. Appellant indicated that she has been providing in-home daycare for
approximately 14 years.?

3. Appellant’s home has four levels. The daycare operates primarily on two
levels that are separated by a short flight of carpeted stairs.® The second level of the
home (the first level of the daycare) is a living room area.* The third level of the home
(the second level of the daycare) is the play area.®

4, Kelsey Stangler's infant son, P.S., attended Appellant’s daycare.® P.S.
liked to take “cat naps.” He rarely took long naps, at home or at daycare.” P.S. was
often asleep in his car seat when Ms. Stangler dropped him off at daycare.®
Ms. Stangler understood that Appellant allowed him to remain sleeping in the car seat
after she left, but for no more than 15-20 minutes.®

5. In late December 2018 or early January 2019, Appellant asked
Ms. Stangler if she ever allowed P.S. to sleep on his stomach.'® Appellant then told
Ms. Stangler that P.S. had fallen asleep over her knees, and she had slid him on to the
couch on his stomach, where he had slept for approximately 2.5 hours."!

6. Ms. Stangler was concerned and asked Appellant about the potential for
P.S. to roll off the couch.'? Appellant responded that she had watched P.S. sleep for the
entire 2.5 hours.'3

7. Ms. Stangler immediately began looking for alternative care for P.S.' On
January 23, 2019, Ms. Stangler reported her concerns about potential safe sleeping
violations at Appellant’s daycare to the County.'®

8. That same day, Kris Carlson, a County social worker, went to Appellant’s
home to investigate the complaint.’® A County licensing intern accompanied
Ms. Carlson.'”

2 This fact comes from Appellant's opening statement. Although it is not technically in evidence, the
Administrative Law Judge has no reason to doubt its veracity.
3 Ex. 205; Test. of L. Gibson.
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9. Ms. Carlson and the intern knocked on the door and rang the doorbell
numerous times over a seven-minute period.'® They could hear dogs barking and the
doorbell ringing inside Appellant's home.' Appellant did not answer the door, and
Ms. Carlson and the intern returned to their vehicle.2°

10. Ms. Carlson attempted to contact Appellant by phone, but she did not
answer.?! Ms. Carlson left a message.??

11.  Approximately one half-hour later, Ms. Carlson and the intern returned to
Appellant's home and knocked on the front door twice.?® After the second knock,
Appellant opened the front door and allowed Ms. Carlson and the intern to enter.?

12.  After entering the house, Ms. Carlson asked Appellant why she had not
answered the door earlier.?> Appellant stated that she had been changing a boy’s diaper
and assisting a girl in the bathroom on the third level, and she did not want to leave the
children alone.?® Later during Ms. Carlson’s inspection, Appellant stated that she had
not heard Ms. Carlson knocking or ringing the doorbell.?”

13. Ms. Carlson observed no pack-n-plays on the second floor of Appellant’s
home.?® Ms. Carlson then went to the third floor and saw three pack-n-plays in the
playroom. The first pack-n-play was occupied by R., a sleeping two-year-old boy, the
second was set up, but was missing a sheet and had a bouncy seat inside, and the third
was folded up in its carry bag.?® Appellant explained that the bouncy seat was in the
second pack-n-play to prevent the children from climbing into the pack-n-play.3®
Appellant stated that a child had had diarrhea in that pack-n-play, so she had removed
the sheet to wash it.3! Appellant was unable to produce any other sheets for the pack-n-
plays.3?

14.  Appellant told Ms. Carlson that R. sleeps in a pack-n-play on the third
floor.33 Then, for the infants, who nap twice per day, she brings the pack-n-plays down
to the second floor.3* She takes the pack-n-plays, which are easily set up and
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23 Ex. 201 at 2.
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27 |d. at 3; Ex. 202A.
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29 Ex. 201 at 2-3.
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32 Test. of K. Carlson.
33 Ex. 201 at 2-3.

34 d.
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collapsed, back upstairs when the infants are done napping to avoid cluttering her
home.3%

15.  According to Ms. Carlson, during the inspection, Appellant “expressed her
frustrations with false accusations, that there [are] no consequences for people who
make false reports, how [Ms. Carlson] was accusing her of things, how she does not
have a negative mark on her license, the length of time she has been providing care
and the numerous responsibilities of day care providers.”3¢

16. As Ms. Carlson was leaving, Appellant indicated that P.S. “doesn’t sleep
very well and only for 20 minutes at a time.”3” And she “again apologized for not hearing
the door.”38

17. Later that day, when Ms. Stangler picked up P.S. from daycare, she
recorded her conversation with Appellant on her cellphone.®® Appellant was unaware
that she was being recorded.4°

18.  During that conversation, Appellant stated that she would be confronting
all of the parents, and once she knew who had reported her, they would “be
dismissed.”' She admitted that she allows the infants to sleep in the car seats if they
are sleeping when they arrive but “it's not for very long . . . half an hour maybe.”*? She
further stated that it might be longer on occasion, but “it’s not all day.”*?

19.  On January 24, 2019, Ms. Carlson personally served Appellant with the
Order of Temporary Immediate Suspension.* The TIS was based on Appellant’s failure
to follow sudden unexpected infant death (SUID) reduction requirements by allowing
infants to sleep in car seats and on a couch and her failure to answer the door until
approximately 40 minutes after county staff arrived.*°

20. At the time that Ms. Carlson served the TIS, Appellant repeatedly stated
that she had been falsely accused.*®

21.  Appellant timely appealed the TIS.4”

22.  On March 6, 2019, the Administrative Law Judge held an evidentiary
hearing. Ms. Stangler, Ms. Carlson, and Appellant testified at the hearing.

35 Id.

36 Ex. 201 at 3.

37 Id.

38 Id.

39 Test. of K. Stangler; Ex. 202A.
40 Test. of K. Stangler.
41 Ex. 202A.
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47 Ex. 205.
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23. During her testimony, Appellant neither admitted nor explicitly denied
allowing P.S. to sleep in the car seat for lengthy periods of time, or on the couch on his
stomach for 2.5 hours.*® Rather, she stated that parents stopped by at all times of the
day, and if infants had been sleeping in car seats or on the couch, those parents would
have been aware of such practices.4?

24.  Appellant submitted letters of support from several parents.®® Those
parents denied ever seeing infants sleeping in car seats or on the couch.®’

Based on these Findings of Fact, the Administrative Law Judge makes the
following:

CONCLUSIONS OF LAW

1. The Administrative Law Judge and the Commissioner of Human Services
(Commissioner) have jurisdiction over this matter pursuant to Minn. Stat.
§§ 14.50, 245A.08 (2018).

2. Wright County and the Department have complied with all substantive and
procedural legal requirements.

3. The Commissioner shall act immediately to temporarily suspend a license
if “the license holder’s actions or failure to comply with applicable law or rule, or the
actions of other individuals or conditions in the program, pose an imminent risk of harm
to the health safety or rights of persons served by the program.”s?

4. The scope of a hearing regarding an order for temporary immediate
suspension is “limited solely to the issue of whether the temporary immediate
suspension should remain in effect pending the commissioner’s final order” as to a
licensing sanction.%3

5. The Commissioner must demonstrate that reasonable cause exists to
believe that the license holder’s actions or failure to comply with applicable law or rule,
or the actions of other individuals or conditions in the program, pose an imminent risk of
harm to the health, safety, or rights of person served by the program.>

6. ‘Reasonable cause” means specific articulable facts or circumstances
exist that provide the Commissioner with a reasonable suspicion that there is an

48 See Test. of L. Gibson.

49 [d.

50 Exs. 104, 105, 106, 107, 108, 110.

51 Exs. 104, 105, 106, 107, 108, 110.

52 Minn. Stat. § 255A.07, subd. 2(a)(1) (2018).
53 |d., subd. 2a(a) (2018).

54 /d.
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imminent risk of harm to the health, safety, or rights of persons served by the
program.>®

7. In an effort to reduce SUID, a licensee must place an infant on the infant’s
back to sleep.®® The licensee must place the infant “in a crib directly on a firm mattress
with a fitted sheet that is appropriate to the mattress size.”®” “If an infant falls asleep
before being placed in a crib, the license holder must move the infant to a crib as soon
as practicable, and must keep the infant within sight of the license holder until the infant
is placed in a crib.”%® If the infant falls asleep while being held, the licensee “must
consider the supervision needs of other children in care when determining how long to
hold the infant before placing the infant in a crib to sleep.”%®

8. The Department met its burden to show specific, articulable facts exist,
providing a reasonable suspicion that there is an imminent risk of harm to the health,
safety, or rights of children served by Appellant’s family child care.

Based on the Conclusions of Law, and for the reasons explained in the
accompanying Memorandum, the Administrative Law Judge makes the following:

RECOMMENDATION

The Administrative Law Judge recommends that the temporary immediate
suspension of Appellant’s family child care license remain in effect pending issuance of
a final order as to any licensing sanction.

Bardan (pr

BARBARA J. CASE
Administrative Law Judge

Dated: March 19, 2018

NOTICE

This Report is a recommendation, not a final decision. The Commissioner will
make the final decision after a review of the record. The Commissioner may adopt,
reject or modify these Findings of Fact, Conclusions of Law, and Recommendation. The
parties have ten calendar days after receiving this Report to file exceptions to the
Report. At the end of the exceptions period, the record will close. The Commissioner

55 [d.
56 Minn. Stat. § 245A.1435 (2018).
57 [d.
58 [d.
59 [d.

[126913/1] 6



then has ten working days to issue her final decision. Parties should contact Debra
Schumacher, Administrative Law Attorney, P.O. Box 64998, St. Paul, MN 55164, (651)
431-4319, to learn the procedure for filing exceptions or presenting argument.

Under Minn. Stat. § 14.62, subd. 1 (2018), the agency is required to serve its
final decision upon each party and the Administrative Law Judge by first class mail or as
otherwise provided by law.

MEMORANDUM

The scope of this proceeding is very narrow. To meet its burden, the Department
must show that specific, articulable facts exist giving rise to a reasonable suspicion that
there is an imminent risk of harm to the children enrolled in Appellant’'s day care.®° The
Administrative Law Judge concludes that the Department has met its burden and the
temporary immediate suspension of Appellant’s family child care license should remain
in effect pending the Commissioner’s determination of any sanctions in this case.

The children enrolled in Appellant’s day care are exposed to an imminent risk of
harm because Appellant’s fails to demonstrate that she takes seriously the statutes and
rules designed to protect young children while they sleep. In an effort to reduce the risk
of Sudden Unexplained Infant Death (SUID), the legislature and the Department have
crafted statutes and rules with which licensed daycare providers must comply. For
example, a licensee must place an infant on the infant’s back to sleep.®! The infant must
be placed to sleep “in a crib directly on a firm mattress with a fitted sheet that is
appropriate to the mattress size.”%? Recognizing that sometimes infants fall asleep while
being held, the statute provides that, in that circumstance, the infant must be moved “to
a crib as soon as practicable, and must keep the infant within sight of the license holder
until the infant is placed in a crib.”8® In that situation, a licensee must also take into
account the supervision needs of the other children in care.®* All of these requirements
exist to protect the most vulnerable children from harm while they sleep.

The record demonstrates that Appellant placed P.S., an infant, on a couch to
sleep for approximately 2.5 hours. This put P.S. in danger because 1) an infant put to
sleep on his stomach is at greater risk of SUID; and 2) an infant sleeping on a couch is
in danger of rolling off the couch, or even being knocked off by another child. These are
the reasons the law required Appellant to place P.S. on his back, in a crib, to sleep.
Appellant told Ms. Stangler that she watched P.S. sleep on the couch for the entire 2.5
hours. This is simply not credible, given the number of other children in her care. And,
even when holding a baby, the law requires Appellant to consider the supervision needs
of other children when determining how long before the infant should be placed in a
crib. If Appellant was watching P.S. sleeping on the couch for 2.5 hours, she could not
have been properly supervising the other children in her care.

60 See Minn. Stat. § 245A.07, subd. 2a(a).
61 Minn. Stat. § 245A.1435.

62 Id.

63 /d.

64 /d.
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Moreover, Appellant told Ms. Stangler that she often allowed P.S. to sleep in his
car seat for lengthy periods of time. The law requires a licensee to move a sleeping
infant to a crib “as soon as practicable.”®® The conversation between Appellant and
Ms. Stangler indicated that the decision to leave P.S. in his car seat was based on
convenience, not necessity. Appellant’s willingness to put her own convenience before
a child’s safety raises significant concerns regarding the ongoing safety of the children
in her care.

Appellant explicitly denied these allegations when the TIS was served, and later,
at the hearing, she denied them implicitly. Her denials are not credible. There is a
recording of Appellant admitting that she let infants in her care sleep in car seats.5¢
Ms. Stangler testified that Appellant had told her that she had placed P.S. on the couch
on his stomach to sleep.®” The record supports the conclusion that Appellant failed to
follow the safe sleep requirements, or to take them seriously.

The Administrative Law Judge notes that Appellant has had very few past
licensing violations, and even those were minor. In addition, several parents wrote
genuine letters supporting Appellant, and the Administrative Law Judge is sensitive to
the hardship a TIS places on those parents. Furthermore, the Administrative Law Judge
is not insensitive to the difficulties inherent in caring for young children. The record
demonstrates that P.S. generally took only short naps. While it is understandable that
Appellant would be inclined to allow P.S., who was not a good napper, to sleep
anywhere and in any way that encouraged lengthy sleep, that cannot occur at the
expense of the infant’s safety.

The Administrative Law Judge is troubled by Appellant’s lack of remorse for her
choices regarding infant sleep. In fact, she did not even acknowledge the violations,
instead asserting that she had been falsely accused.®® The Administrative Law Judge
recognizes that no children were harmed in Appellant’s care, but without any indication
from Appellant that she would change her approach to safe sleep going forward, the
Department has met its burden of demonstrating that there is an imminent risk of harm
to the children in her care.®9

B. J. C.

85 Minn. Stat. § 245A.1435 (2018).

66 Ex. 202A.

67 Test. of K. Stangler.

68 Ex. 202B.

69 The Administrative Law Judge does not consider the County’s other allegations in the TIS because
Appellant’s violation of the safe sleep standards is sufficient to support the continued suspension.
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