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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF HUMAN SERVICES

In the Matter of the Appeal by Open Arms FINDINGS OF FACT,
Corp. of the Order of License Revocation CONCLUSIONS OF LAW, AND
RECOMMENDATION

License No.: 1076264 (Rule 223)

This matter came before Administrative Law Judge Kimberly Middendorf for an
evidentiary hearing on July 30 to August 1, 2024. The record closed on August 1, 2024,
at the conclusion of the hearing.

Drew Bredeson, Assistant Attorney General, appeared on behalf of the
Minnesota Department of Human Services (Department). Tracy Jacobs and
Christianna L. Finnern, Winthrop & Weinstine, P.A., appeared on behalf of Open Arms
Corp. (Appellant).

STATEMENT OF THE ISSUES

1. Did Appellant fail to correct a violation specified in the February 3, 2023
Order for Conditional License, pursuant to Minn. Stat. §§ 245A.06, subd. 3, .07,
subds. 1 and 3(a)(1) (2024)?

2. Did Appellant commit eight licensing violations, discovered during a
September 25, 2023 licensing review?

3. Should Appellant’s license be revoked, pursuant to Minn. Stat. § 245A.07,
subds. 1, 3(a)(1) (2024)?

SUMMARY OF RECOMMENDATION

The Department established that Appellant failed to comply with the terms of the
February 3, 2023 Order for Conditional License and committed additional violations
discovered during the September 2023 licensing review. The nature, chronicity, and
severity of Appellant’s history of licensing violations support revocation of its license to
provide adult daycare services. The Judge respectfully recommends that the
December 1, 2023 Order of Revocation be AFFIRMED.

Based on the evidence in the hearing record, the Judge makes the following:



FINDINGS OF FACT

1. Appellant operates an adult daycare (ADC) program under license number
1076264 in Minneapolis. Appellant has been licensed since 2015." Lensa Mohamed is
the owner of, and authorized agent for, Appellant.?

Appellant’s First Licensing Review - 2016

2. On November 17, 2016, and November 28, 2016, the Department
conducted a licensing review of Appellant’s program to determine compliance with
provisions governing adult daycare services.® The Department issued a correction order
on November 29, 2016 (2016 Correction Order).*

3. The 2016 Correction Order identified 20 violations of ADC regulations,
including: failures to maintain required personnel information, background study
information, employee training and orientation records, participant emergency contact
information; missing participant records, such as attendance and medical reports, needs
assessments, and care plans; an inadequate refrigerator; an incomplete first aid Kkit;
outdated or missing individual abuse prevention plans; failure to provide timely access
to records; failure to offer health services developed in consultation with a registered
nurse; and failure to have enough chairs for participants.®

4. Appellant did not request reconsideration and the 2016 Correction Order
became final.®

Appellant’s Second Licensing Review - 2019

5. The Department conducted a licensing review of Appellant’s facility on
January 17, 2019.7 This review uncovered 15 violations, eight of which were repeated
or continuing violations from the 2016 licensing review. On February 9, 2019, the
Department issued its second correction order to Appellant (2019 Correction Order).2

6. In its review, the Department reviewed Appellant’s attendance records.
Appellant had not documented actual attendance for each ADC participant for which
Appellant was reimbursed by a governmental program. Records lacked complete
recipient names, the time of day the recipient was dropped off, and the time of the day
that the recipient was picked up.® Appellant was cited for a violation of
Minn. Stat. § 245A.14, subd. 14(c) (2018)."° This was a repeat violation from 2016."

" Exhibit (Ex.) 27; Testimony (Test.) of Alexandra Devick; Test. of Lensa Mohamed.
2 Test. of A. Devick; Test. of L. Mohamed: Ex. 21.

SEx. 1.

4Ex. 1.

5Ex. 1.

6 Test. of A. Devick; Test. of L. Mohamed.

7Ex. 3.

8 Ex. 3.

9 Ex. 3.

0 Ex. 3.
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7. The Department reviewed individual abuse prevention plans (IAPPs). For
all three persons whose participant records were reviewed (P1, P2, and P3), Appellant
was still not meeting IAPP requirements. Appellant failed to review P1, P2 and P3’s
IAPPs on a quarterly basis, in violation of Minn. Stat. § 245A.65, subd. 2(b) (2018).'2

8. The Department reviewed some of Appellant’s personnel files. For one
staff member (SP2), Appellant was again in violation of Minn. Stat. § 245A.65, subd. 3,
for failing to provide mandated reporter training.'®

9. The Department also found that Appellant failed to maintain required
personnel records for all three staff (SP1, SP2, and SP3) files reviewed.'* Files were
missing position descriptions, applications or resumes, documentation of annual
in-service training, and annual performance evaluations, in Vviolation of
Minn. R. 9555.9650(a) (2017)."® Appellant was cited for similar violations in the
2016 Order.®

10. As it was in 2016, Appellant was in violation of Minn. R. 9555.9660,
subp. 1. In P1, P2, and P3’s files, Appellant failed to include mandatory information,
such as dates of admission, emergency contact information, medical reports, and
complete service agreements.'”

11. At the time of the review, Appellant failed to maintain a license, certificate,
or registration for the program’s registered nurse, physical therapist, and registered
dietician.'® Appellant was cited for violating Minn. R. 9555.9680, subp. 2 (2017).1°

12. The Department found Appellant was in violation of Minn. R. 9555.9690,
subps. 2 and 4. Appellant failed to provide a minimum of eight hours of in-service
training annually for SP1, SP2, and SP3.2°

13.  Areview of SP2’s employment file revealed that Appellant failed to provide
required orientation training to SP2.2" Appellant was previously cited for similar
violations in the 2016 Order.??

14. The Department reviewed participant records to establish Appellant’s
compliance with Minn. R. 9555.9700 subp. 2(A) (2017). For two persons whose records

" Ex. 3.
2Ex. 3 at 11.
3 Ex. 3.

4 Ex. 3.

5 Ex. 3.

8 Ex. 3.

7 Ex. 3 at 14.
8 Ex. 3 at 16.
9 Ex. 3 at 16.
20 Ex. 3 at 16-17.
21Ex. 3 at17.
22 See Ex. 1.
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were reviewed (P2 and P3), Appellant had not conducted a needs assessment, as
required by law.?3

15.  The Department’s review of P1 and P2’s participant records established
that Appellant had not developed individual plans of care, as required by
Minn. R. 9555.9700, subp. 3 (2017).%

16. The Department reviewed Appellant’s food service and determined that
Appellant was not in compliance with Minn. R 9555.9710, subp. 1(E) (2017) because
Appellant failed to have menus for all meals and snacks approved by a registered
dietitian.2®

17. During the 2019 review, Appellant was found in violation of
Minn. R. 9555.9710, subp. 3 (2017), as it had been in 2016. Appellant failed to offer
health services developed in consultation with a registered nurse that included:
monitoring participants' health status and reporting changes to the participant's
caregiver and physician and the center director; educating and counseling participants
on good health practices; and maintaining a listing of professional health resources
available for referrals as needed by participants.?®

18. The Department reviewed Appellant’'s exercise program to determine
whether Appellant complied with Minn. R. 9555.9710, subp. 4 (2017). Appellant did not
ensure a registered physical therapist provided consultation and review of the exercise
program at least quarterly. Appellant was in violation of this provision in 2016 as well.?’

19. Minn. R. 9555.9710, subp. 7 (2017) requires an ADC licensee to offer
certain social services. Appellant failed to maintain a family and social history for P1,
P2, and P3, in violation of the rule.?8

20. The Department reviewed Appellant's daily program activities and
determined that Appellant failed to maintain age-appropriate games, books, crafts, and
other materials to implement the daily program activities as indicated on the program’s
daily activity calendar.?® The Department determined Appellant Vviolated
Minn. R. 9555.9730, subp. 6 (2017).3°

21.  Appellant did not request reconsideration of the 2019 Correction Order
and, as a result, the Order became final.3

2 Ex. 3 at 18.

24 Ex. 3 at 20.

25 Ex. 3 at 20.

26 Ex. 3 at 21.

2T Ex. 3 at 21; see Ex. 1.

2 Ex. 3 at 21.

2 Ex. 3 at 22.

30 Ex. 3 at 22.

31 Test. of L. Mohamed; Test. of A. Devick.
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Appellant’s Third Licensing Review - 2022

22. The Department conducted its third licensing review of Appellant’s
program on September 7, 2022, which resulted in the Department issuing a correction
order on September 13, 2022 (2022 Correction Order). The 2022 Correction Order
outlined ten violations found during this licensing review, seven of which were repeat
violations.3?

23.  During the review, the Department evaluated Appellant’'s compliance with
attendance records, as required by Minn. Stat. § 245A.14, subd. 14(c) (2020). Appellant
failed to maintain documentation of actual attendance for each ADC participant that
included: the first, middle, and last name of the participant; the time of day that the
participant was dropped off; and the time of day that the participant was picked up.
Appellant’s failure to maintain attendance records was addressed in the 2016 and 2019
Correction Orders.®3

24.  For all three participants (P1, P2, and P3) whose records were reviewed,
Appellant did not meet the requirements for an individual abuse prevention plan (IAPP).
For example, P2’s IAPP had not been reviewed since 2016. P1 and P3’s IAPPs were
undated and there was no record of either plan ever being reviewed. Appellant was
cited for similar violations of IAPP requirements pursuant to Minn. Stat. § 245A.65,
subd. 2(b) in the 2016 and 2019 Correction Orders.3*

25. The Department reviewed three participant records (P1, P2, and P3). All
three were missing required medical reports, attendance records, notes on special
problems or changes needed in medication, and on the need for medication
assistance.3® Appellant was cited for similar violations of Minn. R. 9555.9660, subp. 1,
in the 2016 and 2019 Correction Orders.36

26.  For two participants whose records the Department reviewed (P1 and P3),
Appellant did not complete initial service planning as required, including conducting
needs assessments timely and completely.’” The needs assessment for P1 did not
include P1’s physical status, as determined by observation, the intake screening
interview, and a medical report issued by P1’s doctor. P3’s file had no medical report
and no service plan regarding dietary needs or restrictions.®® Appellant was in violation
of this provision, Minn. R. 9555.9700, subp. 2, in 2016 and 2019 as well.*®

27. The Department reviewed participant records for compliance with
Minn. R. 9555.9700, subp. 3, concerning written plans of care. For the three participants
whose records were reviewed (P1, P2, and P3), Appellant had not developed a written
plan of care as required. Each participant file lacked an update of the preliminary

32 Ex. 5.

33 Ex. 5 at 26-27.

34 Ex. 5 at27; see Ex. 1 at 5, Ex. 3 at 11.
35 Ex. 5 at 29-30.

36 Ex. 5 at 30; see Ex. 1 at 3, Ex. 3 at 14.
37 Ex. 5 at 30.

38 Ex. 5 at 30.

39 Ex. 5 at 30; Ex. 1 at4; Ex. 3 at 14.
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service plan and additional services required by the participant; short and long term
objectives for the participant stated in concrete, measurable and time specific
outcomes; the staff members responsible for implementing the individual plan of care;
the anticipated duration of the individual plan of care as written; and provisions for
quarterly review and revision of the individual plan of care.*® Appellant was in violation
of this provision in 2016 and 2019 as well.#’

28. Minn. R. 9555.9650(B) mandates required information a licensee must
retain for its consultants. Appellant’s files for a registered nurse, dietician, and physical
therapist were incomplete.*? Appellant was cited for similar violations of this rule in the
2019 Correction Order.*3

29. The Department reviewed Appellant's services pursuant to
Minn. R. 9555.9710, subps. 3, 4, and 7. The Department concluded Appellant did not
offer services as required with respect to registered nursing, physical therapy, and
family and social histories.** Appellant was ordered to correct similar violations in 2016
and 2019.4°

30. Minn. Stat. § 245A.65, subd. 1(b) (2022) establishes requirements for a
policy on reporting suspected or alleged maltreatment. Appellant maintained three
different policies and procedures related to suspected or alleged maltreatment, but none
of them complied with the statutory requirements.4®

31. An ADC provider must have a written program abuse prevention plan
(PAPP) that complies with Minn. Stat. § 245A.65, subd. 2 (2022). Appellant had not
established a PAPP as required.*’

32. Minn. R. 9555.9720, subps. 7, 8, and 9 (2021) set minimum standards for
the physical condition of an ADC program’s facilities. The Department concluded
Appellant did not ensure safety as required. Equipment and furniture were not in good
repair, including a restroom sink with exposed plywood; exercise equipment that was
stacked with miscellaneous items, such as rugs, blankets, and cushions; exercise
equipment that was missing pieces, such as handles; and a missing ceiling tile in a
restroom. Areas used by participants were not free from debris, loose plaster, peeling
paint, and litter, including: a broken baseboard trim that exposed peeling paint and
plaster; loose toilet paper on restrooms floors; stacked debris and litter, including
discarded coffee cans, water jugs, and office supply boxes throughout program spaces;
sticky condiment substances on a tiled floor that was used by participants; and spiders
and cobwebs throughout the facility.4®

40 Ex. 5 at 31.

41 Ex.5at31; Ex. 1 at4; Ex. 3 at 15.
42 Ex. 5 at 32.

43 Ex. 5 at 32; see Ex. 3.

44 Ex. 5 at 32-33.

45 Ex. 5 at 33; Ex. 1; Ex. 3.

46 Ex. 5 at 33.

47 Ex. 5 at 35.

48 Ex. 5 at 36.
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33. Appellant did not request reconsideration and the 2022 Correction Order
became final.*®

Reinspection and Temporary Immediate Suspension of Appellant’s Program —
December 2022

34. On December 8, 2022, the Department performed a follow-up review of
Appellant’'s program.®® Appellant had not complied with many of the corrective actions
mandated by the 2022 Correction Order.%" During this site visit, the Department
observed 13 violations, nine of which were repeated or continuing violations.5?

35. Appellant had not corrected physical plant safety issues as ordered.
Certain equipment and furniture were not in good repair. The restroom sink had
exposed plywood. Exercise equipment was stacked with miscellaneous items, such as
rugs, blankets, and cushions. Program areas used by participants were not free from
debris and contained loose plaster, peeling paint, and litter. Broken baseboard trim
exposed peeling paint and plaster. There was loose toilet paper on restrooms floors.
Debris and litter, including discarded coffee cans, water jugs, and office supply boxes,
were found throughout program spaces, along with rodent droppings on restroom floors.
Appellant still lacked written emergency plans that included: identification of primary and
secondary exits; identification of building evacuation routes; identification of an
emergency shelter area within the center; procedures for the quarterly fire drill; and
instructions on the location of fire extinguishers. Appellant was again found to be in
violation of Minn. R. 9555.9720, subps. 7, 8, and 9.53

36. Appellant continued to fail to maintain documentation of actual attendance
for each ADC participant, with the first, middle, and last name of the participant; the time
of day that the participant was dropped off; and the time of day that the participant was
picked up. The Department concluded that Appellant failed to make mandatory
corrections and was still violating Minn. Stat. § 245A.14, subd. 14(c).%*

37. The Department reviewed three participant records (P1, P2, and P3),
which had not been brought into compliance, as ordered in September 2022. All three
files continued to lack required information, such as medical reports, dietary information,
and medication regimens, in violation of Minn. R. 9555.9660, subp. 1.%°

38. The review of P3’s participant record established Appellant had not
completed initial service planning as required by Minn. R. 9555.9700, subp. 2. Appellant
had not conducted a needs assessment for P3 that included P3’s physical status, as
determined by observation, from the intake screening interview, and from a medical

49 Test. of A. Devick; Test. of L. Mohamed.
50 Test. of A. Devick; see Exs. 7, 8.

5T Ex. 8; compare Ex. 5.

52 Ex. 8.

53 Ex. 8 at 44.

5 Ex. 8 at 45-46.

55 Ex. 8 at 46-47.
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report received from P3’s physician.%® Appellant was again found to be in violation of
this rule.%’

39. Appellant did not develop complete written care plans for P2 and P3, as
required by Minn. R. 9555.9700, subp. 3. Preliminary service plans were not updated.
Among other things, the plans lacked anticipated durations, as well as adequately
detailed short and long-term objectives. Appellant was found in violation of this same
rule in September 2022, and ordered to come into compliance within 30 days. Appellant
remained noncompliant with Minn. R. 9555.9700, subp. 3.%8

40. The Department reviewed two staff personnel records (SP1 and SP2).
Both records were incomplete. Appellant had no job description or annual performance
evaluation for SP1. SP2’s file also lacked this information, in addition to missing an
application or resume establishing SP2’s qualifications. Neither SP1 nor SP2’s
personnel record met the requirements of Minn. R. 9555.9650(A).>°

41. Appellant’s three consultant files were reviewed. Appellant continued to
lack documentation that the registered nurse met the licensure, registration, or
certification requirements to perform services. Appellant did not maintain a copy of a
signed contract or letter of appointment specifying conditions and terms of employment
for the registered dietician and physical therapist.®® The timeframe for complying with
the 2022 Correction Order had passed, yet Appellant remaining in violation of
Minn. R. 9555.9650(B).°"

42. The Department’s review documented that Appellant had not provided
orientation and annual review training to SP1 and SP2, both of whom were mandated
reporters. SP2 had not been orientated to the reporting requirements and definitions in
Minn. Stat. §§ 626.557, 626.5572, or 245A.65; Appellant's PAPP; and all internal
policies and procedures related to the prevention and reporting of maltreatment of
individuals receiving services. This training must be provided within 72 hours of a staff
member first providing direct contact to a program participant. Appellant also failed to
provide SP1 and SP2 annual maltreatment review training. Appellant did not satisfy its
obligations under Minn. Stat. § 245A.65, subd. 3.62

43. Appellant did not orientate SP2 to the facility, as required. Appellant did
not provide SP2 with 20 hours of orientation to the center within the employee’s first
40 hours of employment at the center, which included at least four hours of supervised
orientation before SP2 worked directly with persons at the center. Appellant also did not
provide SP2 with training related to the kinds of functional impairments of persons

5 Ex. 8 at 47.

5 Ex. 8 at 47; compare Ex. 5.

58 Ex. 8 at 47-48.

59 Ex. 8 at 48.

60 Ex. 8 at 49.

61 Ex. 8 at 49-50; see Ex. 5 at 32.
62 Ex. 8 at 50.
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currently at the center or the safety requirements and procedures in
Minn. R. 9555.9720. Appellant thus violated Minn. R. 9555.9690, subp. 3.3

44. Minn. R. 9555.9690, subp. 4 sets requirements for annual in-service
training. Appellant did not provide SP1 and SP2 with at least eight hours of in-service
training annually in areas related to the care of center participants, including provision of
medication assistance and review of parts 9555.9600 to 9555.9730. Appellant failed to
comply with Minn. R. 9555.9690, subp. 4.6

45. The Department reviewed whether Appellant offered services as required.
Appellant failed to ensure a registered nurse provided consultation and review of the
health services at least monthly. Appellant did not ensure a physical therapist provided
consultation and review of the exercise program at least quarterly. Appellant did not
date family and social histories in P2 and P3'’s records, and the Department could not
determine when or if these histories were updated. This violation was addressed in the
2022 Correction Order, yet Appellant remained in violation of Minn. R. 9555.9710,
subps. 3, 4, and 7.5°

46. Appellant's policies and procedures related to suspected or alleged
maltreatment were reviewed to determine whether Appellant brought them into
compliance with Minn. Stat. § 245A.65, subd. 1(b). Appellant still maintained three
different policies and procedures related to suspected or alleged maltreatment, none of
which satisfied Appellant’s statutory obligation. None of the policies established internal
reporting policies and procedures described in Minn. Stat. § 626.557, subd. 4a
Appellant did not identify the primary and secondary person or position to whom internal
reports may be made or the primary and secondary person or position responsible for
forwarding internal reports to the common entry point. No secondary person was
identified, as necessary to ensure that maltreatment by the primary person is properly
reviewed and reported. Appellant failed to correct the deficiencies as ordered in
September 2022, and remained in violation at the December reinspection.®

47. Appellant had not established a written program abuse prevention plan
(PAPP), as required. Appellant did not have a written PAPP that included an
assessment of its participant population, the need for training of staff to meet identified
individual needs, and knowledge regarding previous abuse that may be relevant to
minimizing risk of abuse for its clients. Appellant did not assess its physical plant,
including: the condition and design of the building as it related to the safety of
participants; the existence of areas in the building which are difficult to supervise; and
an assessment of the environment, including the type of grounds and terrain
surrounding the building. As an example, on December 8 and 9, 2022, packed snow
and ice covered the exterior walkway and entrance to the center. As a result of
Appellant’s failure to assess the type of grounds and terrain surrounding the building,
Appellant had no plan for keeping the exterior walkway free from snow and ice or other

63 Ex. 8 at 50.
64 Ex. 8 at 50.
65 Ex. 8 at 50-51.
66 Ex. 8 at 51-52.
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unsafe conditions.®” Although Appellant had been cited for such shortcomings in its
PAPP in the 2022 Correction Order, it remained in violation of Minn. Stat. § 245A.65,
subd. 2, when reinspected.®®

48. On December 9, 2022, the Department issued an Order of Temporary
Immediate Suspension (TIS Order) to Appellant based on the Department’s finding that
persons served were at imminent risk of harm.®® The TIS Order was issued in reliance
on the Department’s observations of significant violations of health and safety standards
on December 8, 2022. The heating system was out of operation and the sole source of
heat was a portable space heater. There was evidence of rodents in the facility. The
building had not been secured outside of program operation hours. Records were not
maintained at the facility during program operation hours.”®

49.  When the Department’s licensor arrived at the facility to personally serve
the TIS Order on December 9, 2022, at 12:30 p.m., the program was not open.”’

50. Between December 9, 2022, and February 3, 2023, Appellant undertook
some corrective action in response to the TIS Order, such as restoring the building’s
heat.”?

The Order of Conditional License and New Violations —
February to September 2023

51. The Department issued an Order of Conditional License, dated
February 3, 2023, to Appellant, lifting the TIS and imposing conditions on Appellant’s
license (2023 Conditional License Order). The conditional license was effective through
February 3, 2025.73

52.  The first term of the conditional license (Condition 1) required Appellant to
submit a draft notice, within ten days, to the Department, to be issued to participants
regarding the conditional status of Appellant’s license. Within 15 days of receipt of the
2023 Conditional License Order, Appellant was required to have notified all participants
of the conditional license.”™

53. The 2023 Conditional License Order also included the following terms:

. #2. Within 30 days of receiving this order, you must: develop
a quality assurance audit tool to ensure personnel records
include all required documentation and training; develop a
quality assurance audit tool to ensure participant records
include all required information; and submit the quality

67 Ex. 8 at 52-53.

68 Ex. 8 at 53; Ex. 5 at 34-35.

69 Ex. 7; Test. of A. Devick.

0O Ex. 7.

" Ex. 21 at 261.

72 Test. of A. Devick; see Exs. 23-24.
73 Ex. 8.

74 Ex. 8.
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assurance audit tools to your DHS licensor for approval
(Condition 2).

. #3. Within 30 days of receiving approval of your quality
assurance audit tools from your DHS licensor, you must
complete an audit of all participant and personnel records
using the approved quality assurance audit tool. Additionally,
you must submit the date to your DHS licensor that all
participant and personnel records will be brought into
compliance based on the results of your audit
(Condition 3).7°

54.  In imposing conditions on Appellant’s license, the Department considered
Appellant’s licensing history, its continued failure to undertake corrective actions
ordered by the Department, the conditions that led to the TIS Order, and the health,
safety, and rights of persons served by the program.’®

55. Because of outdated or incorrect information, the Department was unable
to complete service of the 2023 Conditional License Order on Appellant, for several
months.””

56. On May 3, 2023, Alexandra Devick, a senior licensor for the Department,
attempted to call Appellant’s authorized agent, Lensa Mohamed, but was unsuccessful
due to an incorrect or outdated telephone number. Devick then emailed Mohamed
regarding Appellant’s need to update her contact information.”® Mohamed confirmed her
contact information the following day, May 4, 2023.79

57.  On June 30, 2023, an individual at Mohamed’s residence signed for the
certified mailing containing the 2023 Conditional License Order. This is the address
Mohamed provided to the Department on May 3, 2023.8°

58. Appellant did not request reconsideration or appeal the 2023 Conditional
License Order, which became final on July 10, 2023.81

59. On July 25, 2023, Devick emailed Mohamed because the required draft
notice and list of recipients had not been submitted to the Department, despite the
deadline for compliance.®? Mohamed claimed she had not received the 2023
Conditional License Order until July 25, 2023.83

5 Ex. 8.

76 Ex. 8; Test. of A. Devick.

7 Test. of A. Devick; Test. of L. Mohamed.
78 Ex. 21.

9 Ex. 22.

80 Test. of A. Devick; Ex. 22.

81 Test. of A. Devick; Test. of L. Mohamed.
82 Test. of A. Devick; Ex. 23.

83 Ex. 23 at 266.

[208333/1] 11



60. Appellant did not submit a self-audit tool to the Department for approval by
August 1, 2023, as required by Condition 2 of the 2023 Conditional License Order.8*

61. On August 9, 2023, Devick emailed Mohammed to remind Appellant of its
outstanding obligations under the 2023 Conditional License Order.8°

62. Mohamed emailed Devick on August 10, 2023, stating, “We will also be
utilizing the self-monitoring checklist that is available on the DHS website to conduct
audits/reviews moving forward.”®

63. On August 15, 2023, Devick emailed Mohamed:

You must submit a copy of the self-monitoring checklist to me if that is the
tool you plan to utilize, this must be done immediately. Additionally, you
have already surpassed the timeframe to complete an audit of all records
using the quality assurance tools, you must submit the date to myself that
all participant and personnel records will be brought into compliance as a
result of your audit. This must be completed immediately. | will need a
date from you by the end of the day for when this will be done.®”

64. Laterin the day on August 15, 2023, Mohamed emailed Devick:

In addition to the Caretap EVV system, we will be utilizing the
self-monitoring checklist to assure that we are bringing all records into
compliance. | have attached that document to this email. Lastly, if it's ok
with you, we will need about 90 days to bring all records into compliance.
Does November 15th or 16th work for you? That will give us enough time
to have all medical examinations, and reports completed for each
participant and also updated and complete all staff required training.

65. Devick responded to Mohamed’s August 15, 2023 email that same day:

Thank you for providing me the [self-monitoring checklist] document and a
timeframe as requested.

I'd like to inquire as to why it will take so long to bring all records into
compliance? Though you indicate November as your timeline, there is not
[sic] exceptions from maintaining parts of the record that could affect a
person's health and safety (medical report, emergency contact info, IAPP)
prior to that deadline. | do also want to point out that your order of
conditional license has a timeline of immediate to 30 days for corrections,
which has already passed. You also received a correction order last

84 Test. of A. Devick.

85 Test. of A. Devick; Ex. 24.
86 Ex. 24.

87 Ex. 24.

88 Ex. 25.
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September which had corrections that should have been made in that time

as well.

Additionally, your next review will be before November. We do expect to
see significant and substantial improvement at that time. Failure to comply
with the terms of your conditional order and failure to bring your records
into compliance could result in additional actions being taken against your

license.8®

66. The following day, August 16, 2023, Mohamed emailed Devick, claiming
all participant and personnel records would be brought into compliance based on the
results of Appellant’s mandatory self-audit by September 18, 2023.%0

67. The Department completed a review of Appellant’'s program records on
September 25, 2023, to determine whether Appellant was completing corrective action
and complying with its licensing conditions.®’

68. The Department reviewed six participant files and determined that for all
six participants (P1, P2, P3, P4, P5 and P6), Appellant’s written participant records were
missing required information in violation of Minn. R. 9555.9660, subp. 1 (Violation 1).%2

P1’s file was missing an application form that included the source of
referral; the name and telephone number of the person to call in
case of an emergency involving P1 and the name and number of
another person to call if that person cannot be reached; a timely
medical report that included dietary restrictions and medication
regimen, including the need for medication assistance that apply to
the participant; a release signed by a physician indicating whether
the participant may engage in a structured exercise program; and
documentation that the participant was free of communicable
disease or infestations that would endanger the health of other
participants; and notes on special problems, medication changes,
and need for medication assistance.®

P2’s record did not include an application form that included P2’s
living arrangement and source of referral; and attendance and
participation reports and progress notes that were recorded at least
monthly.%

8 Ex. 25.
% Ex. 25.

91 Test. of A. Devick; Test. of Desiree Tiller; Ex. 11.
92 Test. of D. Tiller; Ex. 11.
9 Test. of D. Tiller; Ex. 11.
9 Test. of D. Tiller; Ex. 11.
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. P3 was admitted to the center on May 1, 2023, but Appellant did
not have a medical report for P3 prior to September 2, 2023.%°

o Appellant failed to include a discharge summary in P4, P5 and P6’s
records.%

Appellant was found in violation of Minn. R. 9555.9660, subp. 1 in the 2016 Correction
Order, the 2019 Correction Order, and the 2023 Correction Order.®”

69. The Department reviewed participant records to determine Appellant’s
compliance with the initial service planning requirements of Minn. R. 9555.9700, subp. 2
(Violation 2). Appellant failed to conduct needs assessments for P1, P2 and P3 based
upon a physician’s assessment of the participants’ physical status.®® Appellant violated
Minn. R. 9555.9700, subp. 2, as documented in the 2016 Correction Order, the 2019
Correction Order, the 2022 Correction Order and the 2023 Correction Order.%®

70.  The Department reviewed P1, P2 and P3’s written care plans to determine
Appellant’s compliance with Minn. R. 9555.9700, subp. 3 (Violation 3).1%°

. P1’s care plan lacked short- and long-term objectives for P1
stated in concrete, measurable, and time specific outcomes;
and the anticipated duration of the individual plan of care as

written. 101
. P2’s preliminary service plan was not updated timely.%?
. P3’s written plan of care did not include the anticipated

duration of the individual plan.103

Appellant was found in violation of, and ordered to comply with, Minn. R. 9555.9700,
subp. 3, in the 2016 Correction Order, 2019 Correction Order, 2022 Correction Order,
and 2023 Correction Order. 104

71. The Department reviewed some of Appellant's staff and consultant
records to evaluate Appellant's compliance with Minn. R. 9555.9650(A), (B),
(Violation 4).1% For one of three staff persons (SP3) and two consultants whose records
were reviewed, Appellant did not maintain a personnel record as required in the
following ways:

9 Test. of D. Tiller; Ex. 11.
9% Test. of D. Tiller; Ex. 11.
97 See Exs. 1, 3, 8.

98 Test. of D. Tiller; Ex. 11.
9 Test. of D. Tiller; Ex. 11.
100 Test. of D. Tiller; Ex. 11.
101 Test. of D. Tiller; Ex. 11.
102 Test. of D. Tiller; Ex. 11.
103 Test. of D. Tiller; Ex. 11.
104 See Exs. 1, 3, 5, 7.

105 Test. of A. Devick.
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o SP3’s personnel record lacked a job description and an
employment application or resume indicating that SP3 met
the position requirements in Minn. R. 9555.9680, subp. 2.

o Appellant failed to maintain the following in its registered
nurse’s personnel record: a copy of a signed contract or
letter of appointment specifying conditions and terms of
employment; and documentation that the consultant met any
licensure, registration, or certification requirements required
to perform services.

o Appellant failed to maintain copy of a signed contract or
letter of appointment specifying conditions and terms of
employment in the registered dietician’s personnel record. %

Appellant was found in violation of Minn. R. 9555.9650 in the 2019 Correction Order
and the 2023 Correction Order.'%”

72.  During the 2023 review, the Department reviewed Appellant’s compliance
with Minn. R. 9555.9710, regarding services offered (Violation 5).7% Appellant failed to
offer services as required in the following ways:

o Appellant did not follow regulations for preparing, handling,
and serving food. At the time of licensing review, Appellant
provided breakfast and snacks to participants.'%® Appellant’s
refrigerator was labeled “Employee Use Only” but was
accessible to participants. Among items in the refrigerator
were three packages of bacon, a party-sized tray of cut
vegetables, a selection of pre-packaged sandwiches, a
two-pound container of Greek yogurt, a four-pound jar of
pickled jalapenos, and a one-quart carton of half-and-half.
Food items in the refrigerator were expired and moldy.
Department staff observed Appellant's staff serving
participants toast, juice, coffee, and jelly without a food

license.?

o The refrigerator thermometer indicated a temperature of
61 degrees Fahrenheit, posing significant food safety
risks. 1

o Appellant did not provide a menu for meals and snacks that

were approved by a registered dietician; instead, Appellant

106 Test. of A. Devick; Ex. 10.

107 See Exs. 3, 8.

108 Test. of A. Devick.

109 Exs. 18, 19.

110 Test. of A. Devick; Ex. 18; see also Test. of D. Tiller.
1 Test. of A. Devick; Ex. 18.
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Violation 5 was a repeat violation, with Appellant having been in violation of
Minn. R. 9555.9710 in the 2016 Correction Order, the 2019 Correction Order, the

provided an ala carte breakfast menu and a list of
restaurants from which participants could select lunch.'12

Appellant failed to maintain a current and accurate contract
with their food service providers (i.e., the listed restaurants)
that prepared food off-site.'3

Appellant failed to maintain a record indicating the menu for
all meals served for a minimum of six months. 4

Appellant failed to ensure a registered nurse provided
consultation and review of the health services at least
monthly, that included: monitoring client health status and
reporting changes to the person’s caregiver, physician, and
center director; educating and counseling persons on good
health practices; maintaining a listing of professional health
resources available for referrals as needed by people;
developing policies and monitoring procedures for participant
self-administration of medications for training unlicensed
personnel who provide medication assistance; and
supervising staff distribution of medication and assistance
with a person’s self-administration of medication and
ensuring compliance with Minn. R. 9555.9680, subp. 2(C).""®

The license holder failed to ensure a physical therapist
provided consultation and review of the exercise program at
least quarterly. 6

2022 Correction Order, and the 2023 Correction Order.'"”

73.

The Department reviewed the safety of the physical plant for compliance
with Minn. R. 9555.9720, subps. 8, 9. Appellant failed to ensure rugs had nonskid
backing in violation of subpart 8, presenting trip and fall hazards to program
participants, many of whom are elderly and have mobility issues (Violation 6).1"®
Appellant had its emergency policies visibly posted and conducted quarterly fire drills in

2023, in compliance with subpart 9.11°

"2 Test.
"3 Test.
"4 Test.
"5 Test.
186 Test.
"7 Test.
18 Test.

of A.
of A.
of A.
of A.
of A.
of A.
of A.

Devick; Ex. 19.

Devick.

Devick; see Exs. 19, 125.
Devick; Ex. 10.

Devick; Ex. 10; see Ex. 122.
Devick; Exs. 1, 3,5, 7.

Devick

119 Exs. 132, 135.
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74. The Department reviewed the facility to determine compliance with
Minn. R. 9555.9730, subp. 7, which requires that a facility maintain a minimum
temperature of 70 degrees. The facility was 68 degrees Fahrenheit during the review
(Violation 7).120

75. The Department reviewed Appellant’s policies for reporting suspected
maltreatment for compliance with Minn. Stat. § 245A.65, subd. 1. Appellant’s policy did
not identify a secondary person or position to whom internal reports may be made and
the secondary person or position responsible for forwarding the internal reports to the
common entry point (Violation 8).2" Appellant was found to be in violation of this
provision in the 2022 Correction Order and the 2023 Correction Order.122

76.  After completing the September 2023 review, the Department determined
that Appellant’'s ADC program failed to comply with applicable laws and rules. The
Department also considered the nature, chronicity, or severity of the violations and
concluded that revocation of Appellant’s license was warranted based upon the failure
to comply with licensing conditions, the persistent pattern of repeated violations dating
back to initial licensure, the failure to correct or improve violations over time, and the
potential for significant harm to participants’ health and safety.'?® The Department
issued an order revoking Appellant’s ADC license on December 1, 2023.124

77. Program participants like M.R. and J.K. rely on Appellant’s program for
socialization and connection to community, and value it greatly. Participants play cards
and other games, and occasionally go on outings in the community. Some participants
speak only Oromo, which Appellant’s staff also speak. This feature renders Appellant’s
program relatively rare as many programs lack staff who can communicate with Oromo
speakers and understand the trauma experienced in their countries of origin. Clear
bonds of affection between Appellant's staff and program participants are readily
apparent.'?®

Based on these Findings of Fact, the Judge makes the following:
CONCLUSIONS OF LAW

1. The Judge and the Commissioner have jurisdiction to consider this matter
pursuant to Minn. Stat. §§ 14.50, 245A.07, .08 (2024).

2. The Department has complied with all procedural requirements of law and
rule.

3. Appellant timely appealed the Revocation Order.

20 Test. of A. Devick; Ex. 18 at 231.

21 Test. of A. Devick; Exs. 10, 136.

122 Test. of A. Devick; Exs. 5, 8.

123 Test. of A. Devick; Test. of Brittany Raddatz.

124 Ex. 27.

125 Test. of L. Mohamed; see Test. of M.K., Test. of J.K.
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4. The Department must demonstrate that reasonable cause exists to
believe that Appellant failed to comply fully with applicable law or rule. If the Department
meets its burden, the burden of proof shifts to Appellant to show, by a preponderance of
the evidence, that, at the time Appellant allegedly violated laws or rules, Appellant was
in full compliance with the laws or rules it allegedly violated. '

5. The phrase ‘“reasonable cause exists to believe” found in
Minn. Stat. § 245A.07, subd. 2a, requires the existence of circumstances sufficient to
warrant a cautious person to reasonably believe the license holder violated the cited
provisions of law.'?” This standard is synonymous with the standard of probable cause
in criminal cases.’?8

6. A “preponderance of the evidence” means that the ultimate facts must be
established by a greater weight of the evidence.’?® “It must be of a greater or more
convincing effect and . . . lead you to believe that it is more likely that the claim . . . is
true than . . . not true.”"30

7. The Department established reasonable cause to believe that Appellant
failed to comply with Conditions 2 and 3 of the 2023 Correction Order.

8. Appellant failed to establish by a preponderance of the evidence that it
complied with the conditions of its license.

9. The Department established reasonable cause to believe that on
September 25, 2023, Appellant was in violation of Minn. Stat. § 245A.65, subd. 1;
Minn. R. 9555.9660, subp. 1; . 9700, subps. 2, 3; .9650(A), (B); .9710, subps. 1, 3, 4;
9720, subps. 8 and 9; and .9730, subp. 7.

10.  Appellant failed to establish, by a preponderance of the evidence, that it
was in compliance with Minn. Stat. § 245A.65, subd. 1; Minn. R. 9555.9660, subp. 1;
9700, subps. 2, 3; .9650(A), (B); .9710, subps. 1, 3, 4; .9720, subp. 8; and .9730,
subp. 7, on September 25, 2023. A preponderance of the evidence establishes that
Appellant was in full compliance with Minn. R. 9555.9720, subp. 9.

11.  Minn. Stat. § 245A.04, subd. 6 (2022), states:

Before issuing, denying, suspending, revoking, or making conditional a
license the commissioner shall evaluate information gathered under this
section. The commissioner’s evaluation shall consider facts, conditions, or
circumstances concerning the program’s operation, the well-being of
persons served by the program, available consumer evaluations of the

126 See Minn. Stat. § 245A.08, subd. 3(a).

27 In re Temporary Immediate Suspension of Family Child Care License of Strecker, 777 N.W.2d 41, 46
(Minn. Ct. App. 2010).

128 |d.; see e.g. State v. Childs, 269 N.W.2d 25, 27 (Minn. 1978) (defining probable cause as
“circumstances sufficiently strong in themselves to warrant a cautious [person] in believing the accused to
be guilty”).

129 4 Minnesota Practice, CIV JIG 14.15 (2020).

130 State v. Wahlberg, 296 N.W.2d 408, 418 (Minn. 1980).
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program, and information about the qualifications of the personnel
employed by the applicant or license holder.

12.  When applying sanctions, the Commissioner must consider the nature,
chronicity, or severity of the violation of law or rule and the effect of the violation on the
health, safety, or rights of persons served by the program. '3

13. The nature of a violation of law or rule is its particular combination of
qualities, or its character, kind, or sort."32

14.  Chronicity pertains to the fact or quality of being long-lasting.'33

15.  Severity is the quality or state of being severe and the degree of
noncompliance attendant to a violation.'3*

16. Administrative sanctions must be commensurate with the seriousness of
the violations.13%

17.  The nature, chronicity and severity of Appellant’s violations and licensing
history support the license revocation.

Based upon these Conclusions of Law, and for the reasons explained in the
accompanying Memorandum, the Administrative Law Judge makes the following:

RECOMMENDATION

The Administrative Law Judge respectfully recommends that the Commissioner
AFFIRM the December 1, 2023 Order of License Revocation.

KIMBERLY MIDDENDORF
Administrative Law Judge

Dated: October 23, 2024

Reported:  Digitally Recorded
No transcript prepared

131 Minn. Stat. § 245A.07, subd. 1(a).

132 https://www.dictionary.com/browse/nature.

33 https://www.dictionary.com/browse/chronicity.

134 https.//www.merriam-webster.com/dictionary/severity.

3% In re Revocation of Family Child Care License of Burke, 666 N.W.2d 724, 728 (Minn. Ct. App. 2003).
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NOTICE

This Report is a recommendation, not a final decision. The Commissioner of the
Department of Human Services (Commissioner) will make the final decision after a
review of the record. Under Minn. Stat. § 14.61 (2024), the Commissioner shall not
make a final decision until this Report has been made available to the parties for at least
ten calendar days. The parties may file exceptions to this Report and the Commissioner
must consider the exceptions in making a final decision. Parties should contact
Administrative Law Office staff at DHS AdminLaw@state.mn.us to learn the procedure
for filing exceptions or presenting argument.

The record closes upon the filing of exceptions to the Report and the
presentation of argument to the Commissioner, or upon the expiration of the deadline
for doing so. The Commissioner must notify the parties and Administrative Law Judge of
the date the record closes. If the Commissioner fails to issue a final decision within 90
days of the close of the record, this Report will constitute the final agency decision
under Minn. Stat. § 14.62, subd. 2a (2024). In order to comply with this statute, the
Commissioner must then return the record to the Administrative Law Judge within ten
working days to allow the Judge to determine the discipline to be imposed.

Under Minn. Stat. § 14.62, subd. 1 (2024), the Commissioner is required to serve
a final decision upon each party and the Administrative Law Judge by first class mail or
as otherwise provided by law.
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MEMORANDUM

An adult daycare center is charged with the important responsibility to assure the
health, safety, and rights of adult daycare participants who live with various functional
impairments. The Department must ensure that ADC programs are furthering this
purpose in compliance with applicable law.

This program has struggled with compliance since it was first licensed in 2015.
Instead of a trend toward increasing compliance, Appellant was found in violation of the
same provisions repeatedly. While Appellant characterizes the violations as minimal,
the Judge does not agree. For example, Appellant has served food to participants
without any awareness of dietary restrictions. This violation is exacerbated by the fact
that foods Appellant served were outdated and improperly refrigerated,
readily-perishable food products. As another example, Appellant was cited for a safety
violation regarding its failure to secure rugs. This item is among the easiest to rectify,
yet Appellant failed to do so in response to multiple correction orders. An elderly
participant with mobility challenges is at risk of significant injury when a program
neglects trip and fall hazards like this.

Appellant presented the testimony of its owner, Lensa Mohamed, to try to
establish it did not violate the provisions cited by the Department. Ms. Mohamed’s
testimony was not credible. As an example, she categorically denied Appellant prepares
and serves food to participants. The Department’s inspectors testified credibly that they
observed breakfast foods being served when they arrived on September 25, 2023.
Appellant’'s menu listed breakfast and snack items available to participants. On the
menu onsite at the 2023 review, foods like bacon, yogurt, and vegetable sticks were
offered. These foods were also in the only refrigerator onsite, in quantities far exceeding
an employee’s personal use, as Mohamed claimed.

Appellant contends that it has always provided services such as nursing, meals,
and exercise regiments to participants as the law requires. Yet, Appellant repeatedly
admitted participants without a timely medical record. It failed to develop care plans that
were current and contained required elements like administration of medications. The
consultant contracts Appellant relies on were not provided to the Department until after
the 2023 review, more than eight years after Appellant became licensed and after
Appellant had been issued more than one correction order to achieve compliance in this
area. At two reviews, Department staff observed various items stored on top of exercise
equipment, presumably preventing its use by program participants. To the extent that
Appellant asserts that its contracts establish that it has been providing dietary and
exercise services to its participants, the Department’s evidence seriously undermines its
claims.

While Appellant provided consultant contracts, the contracts do not describe
when or how any obligations will be completed, and Appellant produced no evidence,
such as payments to consultants or consultant testimony, to establish that, in fact, it was
in compliance with the rules the Department asserts were violated. In another example,
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Appellant produced an “updated” participant record for P1.138 To the extent that this
undated document attempts to establish that M.R.’s participant record was complete
and up to date, it fails. Even if Appellant’s post-inspection efforts to avoid revocation
were material to the inquiry, the evidence is simply not credible.

The parties dispute whether Appellant failed to comply with Condition 3 of its
conditional license. Appellant was properly served with the 2023 Correction Order on
June 30, 2023. Nevertheless, because Mohamed claimed she did not see the 2023
Correction Order until Devick inquired the following month, the Department afforded
Appellant additional time to come into compliance. Appellant contends that the
Department never approved its audit tool and, therefore, it was not yet required to
perform a self-audit. While it is true that Devick did not expressly approve use of the
Department’s checklist, it was plainly understood between Devick and Mohamed that
Appellant’'s audit tool was acceptable. Despite the conditional license and the
Department’s warning that it expected to see significant improvement at the next
reinspection Appellant remained non-compliant.

Appellant argues that revocation is a sanction disproportionate to the nature,
chronicity, and severity of its conduct. It is true that, viewed in isolation, many of the
violations appear “minor.” For example, the parties disagree about the level of specificity
required in describing achievable goals in a client’s care plan, and whether Appellant
was sufficiently specific. Viewed in totality, however, it is impossible to avoid the
conclusion that Appellant has repeatedly violated significant health and safety
requirements, from medication administration to food safety, care plans, maltreatment
prevention, and staff qualifications and training. It is the provision of these social and
health care services that separate an ADC program from a community or social club.
Appellant is either not providing required services or is providing them in a manner that
poses real risk of harm to vulnerable adults. Nothing in Appellant’s eight-year licensing
history gives reason to be optimistic that it can or will provide the required services in
the manner the law requires. Accordingly, the Judge respectfully recommends that the
Commissioner affirm the revocation of Appellant’s ADC license.

K. J. M.

136 See Ex. 107.

[208333/1] 22



	STATEMENT OF THE ISSUES
	SUMMARY OF RECOMMENDATION
	FINDINGS OF FACT
	Appellant’s First Licensing Review - 2016
	Appellant’s Second Licensing Review - 2019
	Appellant’s Third Licensing Review - 2022
	Reinspection and Temporary Immediate Suspension of Appellant’s Program – December 2022
	The Order of Conditional License and New Violations –  February to September 2023

	CONCLUSIONS OF LAW
	RECOMMENDATION
	NOTICE
	MEMORANDUM

