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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF HUMAN SERVICES

In the Matter of the Appeal by Divine ORDER RECOMMENDING
Mercy, LLC of the Order of License Denial GRANTING MOTION
FOR SUMMARY DISPOSITION

The above matter came before Administrative Law Judge Ann C. O’Reilly for a
motion hearing on November 20, 2023.

Morgan Alexander and Leaf McGregor, Assistant Attorneys General, appear on
behalf of the Minnesota Department of Human Services (Department). Rukayat Oba, the
authorized agent for Divine Mercy, LLC (Appellant), has appeared on behalf of Appellant,
but did not appear at the motion hearing. There was no appearance by or on behalf of
Appellant at the motion hearing.

On October 23, 2023, the Department served and filed a Motion for Summary
Disposition (Motion). Appellant did not respond to the Motion. Pursuant to the First
Prehearing Order, oral argument was held on November 20, 2023. Neither Appellant nor
its authorized agent appeared at the hearing.” As a result, the Administrative Law Judge
decided to take the motion under advisement based upon the written submissions only
and did not hear oral argument.?2 The Motion record closed at the end of the hearing on
November 20, 2023.

STATEMENT OF THE ISSUES

1. Are there genuine issues of material fact as to whether Appellant’s
application for a home and community-based services (HCBS) license was substantially
complete, as required by Minn. Stat. § 245A.05(a)(1) (2022)?

2. Are there genuine issues of material fact as to whether Appellant
demonstrated competent knowledge of the applicable legal requirements for licensure
pursuant to Minn. Stat. § 245A.05(a)(8) (2022)?

3. Did the Department properly deny Appellant’s license application?

' See Digital Recording of Motion Hearing (Nov. 20, 2023), on file and of record with the Off. of Admin.
Hrgs.

2 |d. The Department did not move for default, but instead requested the Judge decide the case on the
Motion for Summary Disposition. /d.



SUMMARY OF CONCLUSIONS

The Administrative Law Judge concludes that there are no issues of material fact
regarding Appellant's HCBS license application. The undisputed facts establish that
Appellant failed to submit a substantially complete application, despite numerous
opportunities to do so. Appellant’s inability to complete the application requirements also
demonstrates that Appellant does not have competent knowledge of applicable licensing
statutes and rules. Accordingly, the Department has valid legal bases to deny Appellant’s
license application pursuant to Minn. Stat. § 245A.05(a)(1) and (8) (2022). Because there
are no material facts in dispute, an application of the law to the undisputed facts renders
summary disposition appropriate.

Based on the motion record, and for the reasons set forth in the accompanying
Memorandum, the Administrative Law Judge makes the following:

RECOMMENDATION
1. The Department’s Motion for Summary Disposition should be GRANTED.
2. The Department’s Order of License Denial should be AFFIRMED.

ORDER

Based upon the Administrative Law Judge’s granting of summary disposition in
this matter, this administrative appeal is hereby DISMISSED.

Dated: February 16, 2024

ANN C. O'REILLY
Administrative Law Judge
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NOTICE

This Report is a recommendation, not a final decision. The Commissioner of the
Department of Human Services (Commissioner) will make the final decision after a review
of the record. Under Minn. Stat. § 14.61 (2022), the Commissioner shall not make a final
decision until this Report has been made available to the parties for at least ten calendar
days. The parties may file exceptions to this Report and the Commissioner must consider
the exceptions in making a final decision. Parties should contact Administrative Law
Office staff at DHS AdminLaw@state.mn.us to learn the procedure for filing exceptions
or presenting argument.

The record closes upon the filing of exceptions to the Report and the presentation
of argument to the Commissioner, or upon the expiration of the deadline for doing so. The
Commissioner must notify the parties and Administrative Law Judge of the date the record
closes. If the Commissioner fails to issue a final decision within 90 days of the close of
the record, this Report will constitute the final agency decision under Minn. Stat. § 14.62,
subd. 2a (2022). To comply with this statute, the Commissioner must then return the
record to the Administrative Law Judge within ten working days to allow the Judge to
determine the discipline to be imposed.

Under Minn. Stat. § 14.62, subd. 1 (2022), the Commissioner is required to serve
a final decision upon each party and the Administrative Law Judge by first class mail or
as otherwise provided by law.
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MEMORANDUM

. Requirements for HCBS License Applications

Entities who provide residential and nonresidential programs for persons with
disabilities or persons age 65 and older must obtain an HCBS license from the
Department pursuant to Minn. Stat. § 245A.042 (2022).3 A license application must be
made on the forms and in the manner prescribed by the Department.* If the Department
receives an application for initial licensure that is incomplete or substantially deficient, the
Department must provide the applicant with written notice of the deficiency, identify the
documents that are missing or deficient, and “give the applicant 45 days to resubmit a
second application that is substantially complete.”®

Under Minn. Stat. § 245.05(a) (2022), a license application may be denied for one
of several reasons, including if an applicant or controlling individual “fails to submit a
substantially complete application after receiving notice from the commissioner under
section 245A.04, subd. 1”7 or “fails to demonstrate competent knowledge as required by
section 245A.04, subd. 6.”% In reviewing applications, the Department must evaluate “the
applicant's or license holder's ability to demonstrate competent knowledge of the
applicable requirements of statutes and rules . . . for which the applicant seeks a license.””
If an applicant or controlling individual has been denied a license, the Department may
not issue a new license to the applicant or controlling individual within two years of the
initial denial.®

Il Undisputed Facts

On September 22, 2021, Appellant submitted an HCBS license application to the
Department.® On May 19, 2022, Department staff reviewed Appellant’s application and
sent Appellant a Notice of Incomplete Application via email.’® The Notice included a
checklist of incomplete or substantially deficient materials in Appellant’s application,
including: (1) a missing organizational chart; (2) a missing notarized signature form;

3 See Minn. Stat. § 245A.03, subd. 1(1) (2002) (requiring a license to operate a residential or nonresidential
program).

4 Minn. Stat. § 245A.04, subd. 1(a) (2022).

5 Minn. Stat. § 245A.04, subd. 1(a)

6 Minn. Stat. § 245A.05(a)(1), (8); see Minn. Stat. § 245A.04, subd. 1(a) (“An applicant's failure to submit a
substantially complete application after receiving notice from the commissioner is a basis for license denial
under section 245A.043.”).

7 Minn. Stat. § 245.04, subd. 6(a)(5) (2022).

8 Minn. Stat. § 245A.04, subd. 7(d)(2) (2022).

9 Declaration of Lacey Walsvik (Walsvik Decl.) at Ex. A (HCBS License Application submitted
September 22, 2021).

0 Walsvik Decl. at Exs. B, C (Licensor email dated May 19, 2022, and Notice of Incomplete Application
dated May 19, 2022). See Minn. Stat. § 245A.04, subd. 1(a) (“When the commissioner receives an
application for initial licensure that is incomplete because the applicant failed to submit required documents
or that is substantially deficient because the documents submitted do not meet licensing requirements, the
commissioner shall provide the applicant written notice that the application is incomplete or substantially
deficient.”).
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(3) incomplete background studies for controlling individuals; (4) an incomplete
Maltreatment of Minors Form; (5) no identification of a qualified Designated Coordinator;
and (6) no identification of a qualified Designated Manager.

The Notice stated that Appellant had 45 days from receipt of the Notice to correct
and submit a completed application.'? The Notice warned:'3

If you submit additional information and your application is not substantially
complete or the information fails to meet statute requirements, the
commissioner may issue you an Order of License Denial as specified under
Minnesota Statutes, section 245A.05, paragraph (a).

The Notice also advised that the Appellant could elect to withdraw the application
or take no further action, which would result in the application being automatically
withdrawn after 45 days.

On July 6, 2022, the Department sent Appellant an email reminding Appellant that
the 45-day window to submit the completed application materials would end on July 11,
2022."% Appellant did not respond or submit additional application materials by the
July 11, 2022, deadline.'® As a result, the application was automatically withdrawn.'”

On December 5, 2022, Appellant contacted the Department and stated that
Appellant never received the Notice or emails from the Department.’® Thus, the
Department confirmed Appellant’s email address and, on December 6, 2022, re-served
the Notice of Incomplete Application.’™ The Department’s correspondence highlighted
and explained the portions of the application that were missing or deficient, including that
the Maltreatment of Minors Form “ha[d] spaces to enter in contact information, which were
blank.”?® The Department also attached a blank Designated Coordinator and Designated
Manager Verification Form and explained that the form “must be completed correctly,
accurately, and completely in order for your application to be considered complete.”?' The
Department noted that the form must “include an explanation, in your own words, how
your identified Designated Manager and Designated Coordinator meet the requirements

" Walsvik Decl. at Ex. C at 3 (Notice of Incomplete Application dated May 19, 2022).

2 /d. at 1.

B d.

4 [d. at 2.

5 Walsvik Decl. at Ex. D (Licensor email dated July 6, 2022).

6 Walsvik Decl. at Ex. E (Intra-Department email dated Dec. 5, 2022).

7 [d.

8 /d.

9 Walsvik Decl. at Ex. F (Licensor email and Notice of Incomplete Application dated December 6, 2022).
20 fd.

21 Id.; see Minn. Stat. § 245D.081, subd. 3 (2022) (listing designated manager responsibilities and minimum
qualifications, including “a minimum of three years of supervisory level experience in a program providing
direct support services to persons with disabilities or age 65 and older.”).
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in Statute 245D.081 based on your interpretation of the law.”?> The Notice sent on
December 6, 2022, gave Appellant 45 days to correct or withdraw the application, thus
creating a January 20, 2023 deadline.??

On January 17, 2023, Appellant emailed the Department and attached documents
relating to the six deficiencies identified in Appellant’s initial license application.?* On
January 18, 2023, the Department emailed Appellant, stating that only the organizational
chart was now in compliance but stating that the five other deficiencies remained.?®> The
Department’s email provided a detailed explanation regarding the five areas of the
application that remained deficient or incomplete and how to correct those issues.?®
Notably, Appellant did not fill in the required contact information on the Maltreatment of
Minors Form, the Designated Manager Form did not include an explanation of how the
Designated Manager met the statutory requirements, and the individual listed on the
Designated Manager Form did not have three years of supervisory level experience, as
required by statute.?” The Department advised Appellant:28

[i]f you feel at this time you are not ready to pursue this license, you may
withdraw your application at any time. A denial of an application may
prohibit you from obtaining a license for two years according to Minnesota
Statutes, section 245A.

Appellant replied to the Department’'s email on January 18, 2023, requesting
additional time to complete the application.?® The Department extended the application
deadline to January 26, 2023.%°

On January 25, 2023, Appellant faxed documents to the Department, including an
updated Maltreatment of Minors Form listing Minnesota Adult Abuse Reporting Center
(MAARC) as the local county social services agency and “Brooklyn Park, Minnesota” as

22 |d.; see Minn. Stat. § 245D.081, subd. 3 (listing designated manager responsibilities and minimum
qualifications, including “a minimum of three years of supervisory level experience in a program providing
direct support services to persons with disabilities or age 65 and older.”).

23 Walsvik Decl. at Ex. F (Licensor email and Notice of Incomplete Application dated December 6, 2022).
24 Walsvik Decl. at Ex. G (Appellant email and attachments dated January 17, 2023).

25 Walsvik Decl. at Ex. H (Licensor email dated January 18, 2023).

2% d.

27 Id.; Walsvik Decl. at Ex. G (Appellant email and attachments dated January 17, 2023); see Minn. Stat.
§ 245D.081, subd. 3(b) (requiring the designated manager to have a minimum of three years of supervisory
level experience in a program providing direct support services to persons with disabilities or age 65 and
older).

28 Walsvik Decl. at Ex. H (Licensor email dated January 18, 2023).

29 Walsvik Decl. at Ex. | (Appellant email dated January 18, 2023).

30 Walsvik Dec. Ex. J (Licensor email dated January 19, 2023).
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local law enforcement.3' Appellant also faxed an updated Designated Manager Form with
a new individual listed.3?

On February 23, 2023, the Department emailed Appellant and stated that the
Department was unable to verify the work history listed on the January 25, 2023
Designated Manager Form for the individual identified as the Designated Manager.33 The
Department stated that the Maltreatment of Minors Form was not in compliance because
“‘MAARC does not meet compliance for the local county social service agency” and that
the form required phone numbers for the local county social service agency and local law
enforcement to be listed.3

The Department provided Appellant with three options: (1) withdraw the application
and reapply when Appellant found a qualified Designated Coordinator and Designated
Manager; (2) submit new Designated Coordinator and Designated Manager Forms by
March 1, 2023, which would be Appellant’s third and final extension to complete the
application; or (3) move forward with the information as currently submitted, which could
result in a denial of application and affect Appellant’s ability to reapply for two years.3°

On February 28, 2023, Appellant sent the Department an updated Maltreatment of
Minors Form, improperly listing 911 instead of the phone number for a local law
enforcement agency.3¢ Appellant also sent the Department an updated Designated
Manager and Designated Coordinator Form, listing an individual as the Designated
Manager who did not have three years of supervisory level experience, as required by
statute.®”

On April 5, 2023, the Department issued an Order of License Denial.3® The bases
for the denial were “failure to demonstrate competent knowledge of applicable licensing
statutes and rules, failure to submit a substantially complete application, and providing
false and misleading information.”3® The Order explained that Appellant failed to
demonstrate competent knowledge of applicable licensing standards due, in part, to “the
level of assistance required during the application process and [Appellant’s] inability to

31 Walsvik Decl. at Ex. K (Maltreatment of Minors Form faxed January 25, 2023). On February 6, 2023,
Appellant sent the Department a more legible version of the January 25, 2023, Maltreatment of Minors
Form, containing all the same information as the original faxed document. See Walsvik Decl. at 3, Ex. M
(Maltreatment of Minors Form submitted February 6, 2023).

32 Walsvik Decl. at Ex. L (Designated Manager Form faxed January 25, 2023).

33 Walsvik Decl. at Ex. N (Licensor email dated February 23, 2023).

34

.

36 Walsvik Decl. at 3, Ex. O (Maltreatment of Minors Form submitted February 28, 2023).

37 Walsvik Decl. at 3, Ex. P (Designated Manager and Designated Coordinator Form submitted February 28,
2023); see Minn. Stat. § 245D.081, subd. 3(b).

38 Walsvik Decl. at Ex. Q (Order of License Denial).

% Id. The only bases for the application denial asserted by the Department in the Notice and Order for
Prehearing Conference and Hearing are: (1) the failure to demonstrate competent knowledge of licensing
statutes and rules; and (2) failure to submit a substantially complete application. The Department also does
not argue that Appellant provided false and misleading information in its Motion. See Department’s
Memorandum in Support of Its Motion for Summary Disposition.
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complete the application,” and that such lack of competence “raises significant concerns
about [Appellant’s] ability to operate a complex home and community-based services
program in compliance with licensing rules and statutes.”#® The Order also explained that
the application remained substantially incomplete because Appellant failed to identify a
qualified Designated Manager and failed to submit a compliant Maltreatment of Minors
Form.4!

On May 4, 2023, Appellant timely appealed the Order of License Denial.*? In the
Notice of Appeal, Appellant acknowledged the reasons for the license denial and
Appellant’'s difficulties throughout the application process.*® Appellant stated that
Appellant had identified a qualified Designated Manager and had taken steps to improve
Appellant’'s knowledge and understanding of the Department’s polices and
requirements.** Appellant attached a Maltreatment of Minors Form containing the same
noncompliant information provided on the February 28, 2023 Maltreatment of Minors
Form and an updated Designated Manager Form listing a new individual as the
Designated Manager.*> This individual still did not meet the required minimum of three
years of supervisory level experience.4®

After receiving the Notice of Appeal, the Department initiated this contested case
proceeding. Thereafter, the Department served and filed a Motion for Summary
Disposition. Appellant did not respond to the Motion or appear at the motion hearing.

1l. Standard of Review

Summary disposition is the administrative law equivalent of summary judgment.*’
A motion for summary disposition shall be granted when there is no genuine issue
regarding any material fact, and the moving party is entitled to judgment as a matter of
law.*® The Office of Administrative Hearings follows the summary judgment standards
developed in the state district courts when considering motions for summary disposition
in contested case matters.4°

The function of the administrative law judge on a motion for summary disposition,
like a trial court’s function on a motion for summary judgment, is not to decide issues of
fact, but to determine whether genuine, material factual issues exist.>® The administrative

40 Walsvik Decl. at Ex. Q at 1-2 (Order of License Denial), citing Minn. Stat. § 245A.05(a)(8).

41 Id. at 2, citing Minn. Stat. § 245A.05(a)(1).

42 Walsvik Decl. at Ex. R (Notice of Appeal).

43 d.

44 d.

45 Walsvik Dec. at 3, Exs. S, T (Maltreatment of Minors Form and Designated Manager Form submitted
May 4, 2023).

46 Id.

47 Pjetsch v. Minn. Bd. of Chiropractic Exam’rs, 683 N.W.2d 303, 306 (Minn. 2004); see also
Minn. R. 1400.5500(K) (2023).

48 Sauter v. Sauter, 70 N.W.2d 351, 353 (Minn. 1955); Louwagie v. Witco Chemical Corp., 378 N.W.2d 63,
66 (Minn. Ct. App. 1985).

49 Minn. R. 1400.6600 (2023).

50 DLH, Inc. v. Russ, 566 N.W.2d 60, 70 (Minn. 1997).
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law judge does not weigh the evidence;®! instead, the judge views the facts and evidence
in a light most favorable to the non-moving party.>?

The moving party has the initial burden to show the absence of any genuine issue
regarding any material fact.53 A fact is material if its resolution will affect the outcome of
the case.® If the moving party meets the initial burden, the burden shifts to the
non-moving party to prove the existence of any genuine issue of any material fact.>®> A
genuine issue is not a “sham or frivolous” one,®® and it cannot rely on mere allegations or
denials.®” Instead, a genuine issue requires presentation of specific facts demonstrating
a need for resolution in a hearing or trial.%8

Summary disposition cannot be used as a substitute for a hearing or trial on the
facts of a case.®® Thus, summary disposition is only proper when no fact issues need to
be resolved.®®

IV.  Analysis

Minnesota Statutes section 245A.05(a) authorizes the Department to deny an
HCBS license application for ten possible reasons.®' The Department has identified
two bases for denying Appellant’s license application: (1) failure to submit a substantially
complete application; and (2) failure to demonstrate competent knowledge of applicable
licensing statutes and rules.®? Either basis, on its own, would be sufficient to uphold the
Order of License Denial. Because there are no genuine issues of material fact as to either
basis for denial, the Department is entitled to judgment as a matter of law.

First, Appellant failed to submit a substantially complete application multiple times,
even after receiving detailed guidance from the Department about the deficiencies and
how those deficiencies could be corrected. Appellant attempted to submit a Maltreatment
of Minors Form six times, including the initial application and the attachment to Appellant’s
Notice of Appeal. The Maltreatment of Minors Form is an important aspect of the
application because HCBS license holders are required to train staff on proper
maltreatment reporting procedures.®? The Maltreatment of Minors Form is a standardized
document that provides a reporting plan and requires applicants to list phone numbers
for the local social services agency and local law enforcement.®* Every version of the

51 d.

52 Ostendorf v. Kenyon, 347 N.W.2d 834, 836 (Minn. Ct. App. 1984).

53 Thiele v. Stich, 425 N.W.2d 580, 583 (Minn. 1988).

5 O’Malley v. Ulland Bros., 549 N.W.2d 889, 892 (Minn. 1996).

%5 Thiele, 425 N.W.2d at 583.

%6 Highland Chateau, Inc. v. Minn. Dep’t of Pub. Welfare, 356 N.W.2d 804, 808 (Minn. Ct. App. 1984).
5" DLH, 566 N.W.2d at 71.

%8 See Minn. R. Civ. P. 56.05.

%9 Sauter, 70 N.W.2d at 353.

60 /d.

61 The eleventh reason listed applies only to family foster settings. See Minn. Stat. § 245A.05(a)(11).
62 Minn. Stat. §§ 245A.05(a)(1), (8); 245A.04, subd. 6(a)(5).

63 See Minn. Stat. §§ 245D.09, subd. 4(5); 245A.66 (2022).

64 See, e.g., Walsvik Dec. Ex. M (Maltreatment of Minors Form submitted February 6, 2023).
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Maltreatment of Minors Form submitted by Appellant either did not include phone
numbers or included the wrong phone numbers, despite the Department’s instructions to
properly complete the form.°

Appellant also attempted to submit a Designated Manager Form five times,
including the initial application and the attachment to Appellant’s Notice of Appeal. An
HCBS license holder is required by statute to have a Designated Manager, who plays an
integral role in program management, service oversight, and compliance with applicable
statutes and rules.®® A license application that fails to identify a qualified Designated
Manager is not substantially complete.®” The qualifications for a Designated Manager
include, among others, “a minimum of three years of supervisory level experience in a
program providing direct support services to persons with disabilities or age 65 and
older.”®® The Department explained the requirement of three years of supervisory level
experience to Appellant at least two times, yet none of the individuals listed on any of the
Designated Manager Forms submitted by Appellant had three years of supervisory level
experience, as required by statute.

The Department gave Appellant multiple chances to correct the application,
extending the compliance deadline at least three times and providing detailed
explanations to help Appellant remedy the deficiencies in the application. Despite these
extensions and assistance, Appellant’s application remained substantially incomplete and
materially deficient. Repeatedly, Appellant submitted documents containing the same
types of errors.%®

Second, Appellant’s repeated inability to substantially complete the application
over a two-and-a-half-year period evidences that Appellant is not knowledgeable of the
laws and rules applicable to HCBS licensees or the requirements for obtaining a license.
It is apparent that Appellant does not know how to report maltreatment of a minor and
does not understand the requirements for a qualified Designated Manager — a critical
employee for an HCBS provider.

Appellant did not respond to the Motion and has not presented any issues of
material fact. In its Notice of Appeal, Appellant does not dispute that its application was
incomplete and that it had not remedied the defects. Moreover, the Notice of Appeal
further demonstrates Appellant’s continued ignorance of the law. In the appeal, Appellant
states that its principals completed additional training and Appellant attaches forms that
purport to remedy the deficiencies in the application. However, the attached forms contain

65 See Walsvik Dec. Ex. N (Licensor email dated February 23, 2023) (“This form prompts you to list phone
numbers.”); see also Minn. Stat. § 245A.04, subd. 1(a) (“The application must be made on the forms and
in the manner prescribed by the commissioner.”).

66 See Minn. Stat. § 245D.081, subd. 3(a).

67 See Minn. Stat. § 245A.04, subd. 1(a) (a license application is substantially deficient when “the
documents submitted do not meet licensing requirements”).

68 Minn. Stat. § 245D.081, subd. 3(b).

8 See In re Angel Adult Day Center LLC, No. 82-1800-38479, 2023 WL 2604328, at *3 (Minn. Office Admin.
Hearings Mar. 14, 2023) (“Appellant failed to demonstrate competent knowledge of applicable licensing
statutes and rules when it was unable to complete the application process over the course of six months,
and after receiving extensive technical assistance from the Department.”).
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the same deficiencies previously identified and explained by the Department. Appellant’s
clear ignorance of the applicable laws and requirements for licensure demonstrate that
the Appellant is unfit to hold an HCBS license and that the Department properly denied
Appellant’s license application. Based upon the undisputed facts, the Department
properly denied Appellants HCBS license application pursuant to Minn. Stat.
§ 245A.05(a)(1) and (8). Consequently, the Order of License Denial should be summarily
affirmed without the need for an evidentiary hearing.

V. Conclusion

Because there is no dispute of material fact, and because the Department has
established that it is entitled to judgment as a matter of law, the Administrative Law Judge
recommends that the Department’'s Motion for Summary Disposition be GRANTED.
Appellant’s appeal is, therefore, DISMISSED.

A.C. 0.
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