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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE DEPARTMENT OF HUMAN SERVICES

In the Matter of the Appeal by Danielle = RECOMMENDATION OF DISMISSAL
Vang of the Order of License Revocation, AND ORDER CANCELLING FURTHER
Maltreatment Determination, and PROCEEDINGS
Disqualification

License No. 1106607 (Family Child Care)

This matter came before Assistant Chief Administrative Law Judge Kristien R. E.
Butler (the Judge) of the Minnesota Office of Administrative Hearings for an evidentiary
hearing on May 26, 2023.

Eric H. Anderson, Attorney, Anderson Defense, appeared on behalf of Danielle
Vang (Appellant). Robert I. Yount, Assistant Anoka County Attorney, appeared on behalf
of the Minnesota Department of Human Services (Department).

Based upon the arguments of the parties and the files and records herein, and for
the reasons explained in the accompanying Memorandum, the Judge issues the
following:

RECOMMENDATION

The Commissioner of Human Services (the Commissioner) should DISMISS
Appellant’s licensing appeal for lack of jurisdiction.

ORDER

Further proceedings in this matter are CANCELLED, and the record shall be
transmitted to the Commissioner for issuance of a final decision.

q

KRISTIEN R. E. BUTLER
Assistant Chief Administrative Law Judge

Dated: July 31, 2023




NOTICE

This Report is a recommendation, not a final decision. The Commissioner will
make the final decision after a review of the record. Under Minn. Stat. § 14.61 (2022), the
Commissioner shall not make a final decision until this Report has been made available
to the parties for at least ten calendar days. The parties may file exceptions to this Report
and the Commissioner must consider the exceptions in making a final decision. Parties
should contact Administrative Law Office staff at DHS_AdminLaw@state.mn.us to learn
the procedure for filing exceptions or presenting argument.

The record closes upon the filing of exceptions to the Report and the presentation
of argument to the Commissioner, or upon the expiration of the deadline for doing so. The
Commissioner must notify the parties and the Judge of the date the record closes. If the
Commissioner fails to issue a final decision within 90 days of the close of the record, this
Report will constitute the final agency decision under Minn. Stat. § 14.62, subd. 2a (2022).

Under Minn. Stat. § 14.62, subd. 1 (2022), the Commissioner is required to serve
a final decision upon each party and the Judge by first class mail or as otherwise provided
by law.

MEMORANDUM

The issue presented here is whether the Commissioner and the Office of
Administrative Hearings have jurisdiction to consider Appellant’s appeal of the Order of
License Revocation (Order of Revocation) issued to Appellant by Department under
Minn. Stat. § 245A.07, subd. 3(b) (2022). Department argues that Appellant’s appeal of
the Notice of Revocation was untimely under the statutory appeal period, depriving the
Commissioner and the Office of Administrative Hearings of jurisdiction to hear the case.
Appellant maintains that jurisdiction exists because she timely postmarked her appeal.
The Judge determines that Appellant’s appeal was untimely and recommends that the
Commissioner dismiss this case for lack of jurisdiction.

. Background
A. Procedural History

Appellant operates a family child care program out of her home at 831 Moore Lake
Drive West, Fridley, Minnesota, under License Number 1106607." Anoka County Child
Care Licensing is the entity responsible for Appellant’s licensure.? On October 5, 2022,
following an investigation, Anoka County determined that Appellant was responsible for
the maltreatment of child in violation of Minn. Stat. § 260E.03, subd. 18(a) (2022).3

' Notice and Order for Prehearing Conference & Hearing at 2 (Apr. 18, 2023) (Notice for Prehearing
Conference).

2[d.

31d.
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Appellant requested a fair hearing on this determination and, pursuant to Minn. Stat.
§ 245A.08, subd. 2a(a), the matter was consolidated into this appeal.*

On February 1, 2023, Department determined that the October 5, 2022,
maltreatment determination was serious and, as a result, was disqualifying under
Minn. Stat. §§ 245C.02, subd. 18(a), and 245C.15, subd. 4(b)(12) (2022).° Appellant did
not request reconsideration of the disqualification, rendering it conclusive under
Minn. Stat. § 245C.29, subd. 2(a)(2) (2022).6 Two days later, on February 3, 2023, Anoka
County Social Services recommended that Department revoke Appellant’s family child
care license based upon the maltreatment determination and the disqualification.’
Department abided by this recommendation, and revoked Appellant’s license on March 1,
2023. 8

B. Appellant’s Receipt of Notice of Revocation and Subsequent Appeal

Notice of the March 1, 2023, Order of Revocation was mailed to Appellant at her
home via United State Postal Service (USPS) certified mail.° USPS was initially
unsuccessful in delivering the Order of Revocation, and left a form, referred to as a “pink
slip,” in Appellant’s mailbox that notified Appellant that she was to receive certified mail
from Department, and that, if signed by Appellant, would permit USPS to deliver the Order
of Revocation without Appellant’s presence.'® Appellant signed the pink slip and left it in
her mailbox for USPS to collect on or around March 4, 2023. '

On March 7, 2023, Appellant and her household departed for a planned
recreational trip to Los Angeles, California.'? Appellant left from the Minneapolis-St. Paul
airport at 8:30 a.m.'® Appellant’s travel itinerary had Appellant set to return to Minnesota
a week later, on March 14, 2023.'* Appellant testified that, prior to her departure, she was
aware that she was to receive a communication from Department in the mail, and that
she believed it to be some sort of negative licensing action.

Also on March 7, 2023, pursuant to the signed pink slip, USPS delivered the Order
of Revocation to Appellant's home address.'® As a matter of procedure, USPS generates
a “green slip” once a piece of certified mail has been delivered. The green slip for the
delivery of the Order of Revocation to Appellant’s address was signed on March 7, 2023,

41d.

Sld.

6 1d.

" Id.

8 Id.; Ex. 1.

SEx. 1.

0 Testimony of Danielle Vang (May 26, 2023) (recording on file with the Minn. Office of Admin. Hearings)
(Vang Test.).

5 Vang Test.
6 Ex. 2.
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by an unknown party.'” Confirmation of the March 7, 2023, delivery of the Order of
Revocation was received by Department on March 10, 2023."8

Although the Order of Revocation was delivered on March 7, 2023, Appellant did
not see the Order until on or about March 14 or 15, 2023, after she had returned home
from her week-long trip out of state.'® Subsequently, Appellant appealed the revocation
of her family child care license via certified mail.?° Appellant’s appeal was postmarked
March 21, 2023.2"

Il Analysis
A. Statutory Appeal Periods are Jurisdictional

“Statutory time limits for administrative appeals are to be ‘strictly construed,” and []
such time limits are ‘jurisdictional.”?2 Executive agencies are closely bound by statutorily
established appeals processes. Specifically, “[a]ppeal periods in statutory proceedings
are peculiarly within the legislative domain, and the courts and administrative agencies
have no power to extend or modify the periods of limitation prescribed by statute.”?® The
failure of a party to abide by a statutory appeal period is dispositive, and determines the
scope of an executive court’s or agency’s jurisdiction.?*

B. Relevant Statutory Language

A licensee whose license has been suspended or revoked by Department must be
given notice of the action by certified mail or personal service.?®> Additionally, Minn. Stat.
§ 245A.07, subd. 3(b), provides that the licensee must be provided notice of their right to
a contested case hearing, and sets out requirements for the appeal process. Specifically,
Minn. Stat. § 245A.07, subd. 3(b), requires that:

The appeal of an order suspending or revoking a license must be made in
writing by certified mail or personal service. If mailed, the appeal must be
postmarked and sent to the commissioner within ten calendar days after the

7 Ex. 2; Vang Test.

8 Ex. 2.

% Vang Test.

20 Ex. 3; see Minn. Stat. § 245A.07, subd. 3(b) (outlining the process for appealing an order of suspension
or revocation and permitting an appeal by certified mail).

21 Ex. 3.

22 | anger v. Comm’r of Revenue, 773 N.W.2d 77, 80 (Minn. 2009) (quoting Kearns v. Julette Originals
Dress Co., 267 Minn. 278, 282, 126 N.W.2d 266, 269 (1964); see also Twin City Petroleum & Props., LLC
v. Kessler, 985 N.W.2d 576, 579-580 (Minn. Ct. App. 2023).

2 Langer, 773 N.W.2d at 81.

2 Leisure Hills of Grand Rapids, Inc. v. Levine, 366 N.W.2d 302, 304 (Minn. Ct. App. 1985) (“An agency is
deprived of jurisdiction to review its decisions if a timely appeal is not filed as required by statute.”); In re
Emmanuel Nursing Home, 411 N.W.2d 511, 516 (Minn. Ct. App. 1987); see also Baldinger Baking Co. v.
Stepan, 354 N.W.2d 569, 571 (Minn. Ct. App. 1984) (considering a statutory appeal deadline and stating
“[n]o timely appeal was taken, and the appeal tribunal was without jurisdiction to hear an appeal.”).

25 Minn. Stat. § 245A.07, subd. 3(a) (2022).
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license holder receives notice that the license has been suspended or
revoked.?®

C. Arguments of the Parties

Department asserts that Appellant’s appeal was not postmarked within ten days of
Appellant having received notice of the Order of Revocation, and, as a result of Appellant
missing this statutory appeal deadline, the Commissioner and the Office of Administrative
Hearings do not have jurisdiction to consider the case.

Appellant, on the other hand, contends that her appeal was timely under the
statute, and creates no jurisdictional issue.

Both parties’ arguments hinge on the interpretation of the phrase “receives notice,”
as used in Minn. Stat. § 245A.07, subd. 3(b). Appellant interprets “receives notice” to
mean that the licensee must have actual notice of the action, whereas Department argues
that notice is received under the statute upon the delivery of the Order of Revocation.?’
To bolster this argument, Department raises that the plain language of the statute does
not contemplate actual notice, and that the legislature would have explicitly stated such
a requirement—as it has in other statutes—if that was its intention.?® Furthermore,
Department asserts that reading in an actual notice requirement into subdivision 3(b)
would be contrary to the rules set forth in the relevant caselaw.?®

D. Statutory Interpretation

A statute is ambiguous when it is subject to more than one reasonable
interpretation.3° When a statute is ambiguous, the principles of statutory interpretation are
applied to “ascertain and effectuate the intention of the legislature.”' However, if the
meaning of a statutory text is clear, “the letter of the law shall not be disregarded under
the pretext of pursuing the spirit.”3?> Minn. Stat. §§ 245A.01-.75 (2022) does not define
what it means to “receive notice.”®? Absent such a definition, the Judge finds the phrase
“‘receives notice,” as used in Minn. Stat. § 245A.07, subd. 3(b), to be ambiguous. This
raises the legal question of whether, under subdivision 3(b), a licensee “receives notice”
upon the delivery of an Order of Revocation or upon actual receipt.

In its brief on this issue, Department has pointed to the case Eischen Cabinet Co.
v. Hildebrandt3* in which the Minnesota Supreme Court contemplated a similar issue. In
that case, the court noted that many Minnesota statutes expressly provide for when

26 Emphasis added.

27 DHS Br. in Supp. of Dismissal for Lack of Jurisdiction at 6 (June 2, 2023) (Department Br. in Supp.).
2 |d. at 7-8.

2 1d. at 5-6; See infra Section II.D.

30 See, e.9., 500, LLC v. City of Minneapolis, 837 N.W.2d 287, 290 (Minn. 2013).

31 Minn. Stat. § 645.16 (2022).

32 Id.

33 See Minn. Stat. § 245A.02.

34683 N.W.2d 813 (Minn. 2004).
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service is effective.3 For example, Minn. Stat. § 144E.19, subd. 3(c) (2022) provides that
service of notice of temporary license suspension to emergency medical personnel by
certified mail is only effective upon “receipt, refusal, or return for non-delivery.” The court
in Hildebrandt went on to hold that when a statute is silent on the effectiveness of service,
service by certified mail is effective upon mailing.3¢ This holding reinforced an earlier
ruling issued by the court in Schneider v. Plainview Farmers Mutual Fire Insurance Co.3"
Because Minn. Stat. § 245A.07, subd. 3(b), is silent regarding the effectiveness of service
of a licensing appeal, the Judge agrees with Department that Hildebrandt is informative.

That the legislature has, in other statutory provisions, expressly prescribed an
actual notice requirement weighs against reading an actual notice requirement into
Minn. Stat. § 245A.07, subd. 3(b).38 This is bolstered by the application of the expressio
unius est exclusio alterius canon of construction, which raises a presumption that “any
omissions in a statute are intentional.”3® Therefore, absent an express mention of actual
notice, a statute should not be read to require it.

The specific facts of this matter also support that Appellant received notice upon
the delivery of the Order of Revocation. Although Appellant was out-of-state at the time
the notice of her license revocation was delivered,*® Appellant received, signed, and
returned the USPS “pink slip” prior to her departure.*’ Moreover, Appellant testified that
she was aware that she was to receive a negative licensing action from Department.*?
Appellant’'s awareness of the impending delivery of a negative notice issued by
Department, and her voluntary action of signing the pink slip permitting its delivery without
her presence both support that the delivery of the Order of Revocation was sufficient to
start the ten-day appeal period.

Appellant received notice of the revocation of her licensure on March 7, 2023.43
Pursuant to Minn. Stat. § 245A.07, subd. 3(b), for Appellant’s appeal to be timely, it must
have been postmarked on or before March 17, 2021—within ten calendar days of receipt

35 |d. at 816-817.

36 |d. at 818.

37407 N.W.2d 673 (Minn. 1987). In addition to upholding the precedent set in Schneider, the Minnesota
Supreme Court noted that the effectuation of service upon mailing is also consistent with Minn. R. Civ.
P. 5.02. Eischen Cabinet Co. v. Hildebrandt, 683 N.W.2d 813, 818 (Minn. 2004).

% See, e.g., Minn. Stat. § 144E.19, subd. 3(c) (2022) (pertaining to the suspension of licensure for
emergency medical professionals); Minnesota’s Dram Shop Act, Minn. Stat. § 340A.802 (requiring “[a]ctual
notice of sufficient facts reasonably to put the licensee . . . on notice of a possible claim complies with the
notice requirement.”); Minn. Stat. § 604.113, subd. 3 (2022) (pertaining to liability over a dishonored check
and stating that “[fJailure . . . to receive a regular or certified mail notice . . . is not a defense to liability . . .
if the drawer has had actual notice for 30 days. . . .").

% See, e.g., Chrz v. Mower Cnty., 986 N.W.2d 481, 488 (Minn. 2023) (quoting State v. Caldwell, 803
N.W.2d 373, 383 (Minn. 2011)).

40 See Exs. A-C.

41'Vang Test.

42 |d.

43 Ex. 2.
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of notice. Appellant’s appeal was postmarked on March 21, 2023, rendering it untimely
under subdivision 3(b).44

11l. Conclusion

Appellant’s appeal to Department was not postmarked within the ten-day appeal
period established in Minn. Stat. § 245A.07, subd. 3(b). As a result, Appellant’s appeal is
untimely, and the Commissioner and the Office of Administrative Hearings do not have
jurisdiction to consider the merits of this matter. The Judge respectfully recommends that
the Commissioner DISMISS Appellant’s appeal for lack of jurisdiction.

K. R. E. B.

44 Ex. 3.
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