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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF HUMAN SERVICES

In the Matter of the Appeal by Pond Early FINDINGS OF FACT,
Childhood Family Development Center of CONCLUSIONS OF LAW,
the Order to Pay a Fine for Background AND RECOMMENDATION
Study Violation UPON DEFAULT

License No. 1076817 (Child Care Center)

This matter came on for a hearing before Administrative Law Judge Jim Mortenson
on March 31, 2022. Nancy Hylden, Hylden Advocacy & Law, appeared on behalf of Pond
Early Childhood Family Development Center (Appellant). There was no appearance by
the Minnesota Department of Human Services (Department).

Appellant moved for a default order and dismissal with prejudice. Out of concern
that the matter involved the protection of children, the Judge admitted Appellant’s
six exhibits into the record for consideration.’

On April 8, 2022, the Department served and filed a Motion to Vacate Default
Judgment.? Because no Default had yet been recommended to the Commissioner, the
Judge treated the Department’s Motion as a response to the Appellant’s Motion for
Default.® A motion hearing was held on May 12, 2022. The motion hearing was held
virtually, via Microsoft Teams, and both parties appeared.

STATEMENT OF THE ISSUES

1. Did the Department correctly determine that Appellant committed the
background study violation as set forth in detail in the Order to Pay a Fine, dated
November 24, 20217

2. Did the Department properly issue a $200 fine based on the background
study violation?

T Appellant’s exhibits include the Department’s investigation file.

2 Counsel for the Department had been attempting to contact the Judge on the day of hearing. The Judge
informed counsel that Minn. R. 1400.8560 (2021), required the Judge to recommend a default judgment
and that he would consider any briefing explaining why that should not occur.

3 See, Order for Motion Hearing (May 3, 2022).



SUMMARY OF RECOMMENDATION

The Department is in default. Minn. R. 1400.8560 requires the Administrative Law
Judge to recommend the hearing be DISMISSED with prejudice. Based on a review of
the record requested by the Department, and under an analysis adopted from Finden v.
Klass, 128 N.W.2d 748, 750 (Minn. 1964), the Department’s original claim lacks merit,
and the Commissioner should RESCIND the Order to Pay a Fine issued to Appellants on
November 24, 2021.

Based on the evidence in the administrative record, the Administrative Law Judge
makes the following:

FINDINGS OF FACT

1. On December 29, 2021, the Department served on Appellant’s authorized
agent, Jay Elrico Alexander, a Notice and Order for Prehearing Conference and Hearing
(Notice), with a copy of an Order to Pay a Fine for Background Study Violation (Order);
as well as a Motion for a Protective Order and Proposed Protective Order.*

2. The Judge accepts the allegations contained in the Notice as true and
adopts them herein by reference.® The childcare program in question, however, is not
located at 700 Humboldt Avenue North in Minneapolis, as alleged in the Notice, but
rather is located within the Bloomington Public Schools at 9600 Third Avenue South,
Bloomington, Minnesota.®

3. Daniel Triplett, the individual referenced by the Department in the Notice
at Allegation 2, is a special education paraprofessional employed by the Bloomington
Public School District.” Triplett works with some of the preschool children in Appellant’s
childcare program.® The Commissioner cleared Triplett following a background study the
Commissioner completed on May 17, 2019.°

4. A prehearing conference was held before Judge Mortenson, via telephone,
on January 31, 2022. Zuri Balmakund, Assistant Attorney General, appeared on behalf
of the Department. Alexander appeared on behalf of Appellant.

5. Among other things, the scheduling of and accommodations for the hearing
were discussed at the prehearing conference. No accommodations were deemed
necessary and the hearing was scheduled to begin at 9:00 a.m., on March 31, 2022, at

4 Notice and Order for Prehearing Conference and Hearing (Notice) (Dec. 28, 2021), Declaration (Decl.)
of Service (Dec. 29, 2021) (Attachment A).

5 See Notice at 2.

8 Exhibit (Ex.). 5 at 25.

7Ex. 1; Ex. 5.

8 /d.

9Ex. 1; Ex. 2; Ex. 5at 5, 15, 18, 19, 23.
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the Office of Administrative Hearings. This was memorialized in a prehearing order issued
to the parties on February 2, 2022.10

6. The Prehearing Order also included the following notice:

Failure to appear at the hearing, a prehearing, settlement conference,
or comply with any interlocutory order may result in a default. Upon
default the allegations of the Notice and Order for Hearing and
Prehearing Conference may be taken as true, and the matter
determined adversely to the defaulting party.'?

7. On March 31, 2022, at approximately 9:17 a.m., the Judge convened the
hearing. Hylden appeared on behalf of Appellant and she brought to the hearing several
of Appellant’'s employees as witnesses and observers. The Department failed to appear.

8. The Department child care center licensor, Jennifer Ballinger, was a witness
for both parties and also did not appear.

9. Counsel for the parties had discussed the hearing the previous day, and so
Appellant’s counsel did not know why the Department did not appear. Appellant moved
for a default order dismissing the matter.

10. The Department erroneously believed the Judge would convene the
hearing virtually.'?

11.  The Department’s failure to appear at the hearing was without consent of
the Administrative Law Judge.

12.  Any conclusion of law more properly deemed a finding of fact is hereby
incorporated by reference. Any material fact in the memorandum below that is not
specifically found in the findings of fact is hereby incorporated into the findings of fact by
reference.

Based on the findings of fact, the Administrative Law Judge makes the following:
CONCLUSIONS OF LAW

1. The Commissioner and the Administrative Law Judge have jurisdiction in
this matter pursuant to Minn. Stat. §§ 14.50 and 245A.08 (2020).

2. The Department received timely and proper notice of the hearing and did
not appear.

0 Prehearing Order (Feb. 2, 2022).
" d. at 4.
2 Declaration (Decl.) of Zuri Balmakund at 1 (Apr. 8, 2022).
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3. “A default occurs when a party fails to appear without the prior consent of
the judge at a...hearing.”"3

4. The Department is in default.
5. Pursuant to Minn. R. 1400.8560:

If the party against whom the agency intends to take action appears at a
hearing, but the agency fails to appear, the administrative law judge shall
recommend that the hearing be dismissed with prejudice.’

6. Accordingly, the Judge must recommend the case be dismissed with
prejudice.

7. The Commissioner must “conduct a background study of an individual
required to be studied under section 245C.03, subdivision 1, including a child care
background study subject as defined in section 245C.02, subdivision 6a, [or] . . . a
licensed child care center, . . . on a schedule determined by the commissioner.”'® A “child
care background study subject” includes:

[a] volunteer, contractor, prospective employee, or other individual who has
unsupervised physical access to a child served by a program and who is
not under supervision by an individual listed in clause (1) or (5), regardless
of whether the individual provides program services.®

8. Daniel Triplett underwent a background study and was cleared by the
Commissioner. Thus, there was no violation of Minn. Stat. §§ 245C.03 or .04.

Based upon the foregoing conclusions of law, the Administrative Law Judge
respectfully makes the following:

RECOMMENDATION

Because the Department is in default, the Judge must recommend DISMISSAL of
the matter with prejudice. In addition, because the Commissioner completed a
background study on the subject individual in 2019, and cleared that individual, the Judge
respectfully recommends the Commissioner DISMISS this matter with prejudice and
RESCIND the Order to Pay a $200 fine.

Dated: May 24, 2022 % T~

JiM MORTENSON
Administrative Law Judge

3 Minn. R. 1400.8560.

4 Emphasis added.

5 Minn. Stat. § 245C.04, subd. 1(b) (2020); see also Minn. Stat. § 245C.03, subd. 1(a)(8) (2020).
6 Minn. Stat. § 245C.02, subd. 6a(a)(8) (2020).
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NOTICE

This Report is a recommendation, not a final decision. The Commissioner of the
Department of Human Services (Commissioner) will make the final decision after a review
of the record. Under Minn. Stat. § 14.61 (2020), the Commissioner shall not make a final
decision until this Report has been made available to the parties for at least ten calendar
days. The parties may file exceptions to this Report and the Commissioner must consider
the exceptions in making a final decision. Parties should contact Administrative Law
Office staff at DHS _AdminLaw@state.mn.us to learn the procedure for filing exceptions
or presenting argument.

The record closes upon the filing of exceptions to the Report and the presentation
of argument to the Commissioner, or upon the expiration of the deadline for doing so. The
Commissioner must notify the parties and Administrative Law Judge of the date the record
closes. If the Commissioner fails to issue a final decision within 90 days of the close of
the record, this Report will constitute the final agency decision under Minn. Stat. § 14.62,
subd. 2a (2020). In order to comply with this statute, the Commissioner must then return
the record to the Administrative Law Judge within ten working days to allow the Judge to
determine the discipline to be imposed.

Under Minn. Stat. § 14.62, subd. 1 (2020), the Commissioner is required to serve
a final decision upon each party and the Administrative Law Judge by first class mail or
as otherwise provided by law.

MEMORANDUM

l. Introduction

The Department failed to appear for the hearing in this matter. The applicable rule
on default is clear and requires an administrative law judge to “recommend that the
hearing be dismissed with prejudice” if the agency fails to appear.’” The Commissioner
is encouraged to follow the recommendation, primarily because the basis for the sanction
against Appellant lacks merit.

Il Analysis

The legislature requires the application of the rules for Revenue Recapture Act
Hearings (Minn. R. 1400.8505-.8612 (2021)), for licensing cases arising as a result of
appeals of Department sanctions under Minn. Stat. § 245A.07.'® The legislature has
created exceptions to the applicable rules for Department licensing cases, including the
use of subpoenas, which are not provided for under the applicable rules.'® The legislature

7 Minn. R. 1400.8560.
8 Minn. Stat. §§ 245A.07, subd. 3, .08, subds. 1, 5.
9 Minn. Stat. § 245A.08, subd. 2.
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did not create an exception to the default rule at Minn. R. 1400.8560 for cases under
Minn. Stat. § 245A.07.

The Department argues that Minn. R. 1400.8560 (the default rule), should not be
applied rigidly. According to the Department, the rule is not intended to trap a party who
errs, but rather to hold parties accountable for their role in the litigation. Appellant argues
that the rule means what it says and does not provide the discretion for which the
Department argues.

“A default occurs when a party fails to appear without the prior consent of the judge
at a prehearing conference, settlement conference, or a hearing.”?° Under the Revenue
recapture Act rules, in contrast to the regular contested case rules which leave the hearing
officer discretion, “If the party against whom the agency intends to take action appears at
a hearing, but the agency fails to appear, the administrative law judge shall recommend
that the hearing be dismissed with prejudice.”?" In this case, the Department failed appear
for the hearing without the prior consent of the Judge. Therefore, under the plain language
of the rule, the Judge must recommend dismissal of the matter with prejudice.

The rules of statutory construction apply to agency rules.?? When the language of
a rule clear and unambiguous, no further statutory construction is needed or applied.?® In
this case, the rule states that the failure of the agency to appear “shall” result in a
recommendation for dismissal with prejudice. “Shall” is mandatory.?* The rule is not
ambiguous.

In addition, the default rule under the contested case rules, found at Minn.
R. 1400.6000 (2021), does leave discretion for the judge. That rule states the judge “may
dispose of a contested case adverse to a party which defaults.”?® The different language
used in the two default rules demonstrates a different intent in the function of each rule;
discretion under 1400.6000, and a requirement under 1400.8560.

The Department also argues a default judgment (or recommendation) should only
be issued where the party was willful in their failure to appear or perform. The Department
cited Forsythe v. Hales, 255 F.3d 487 (8™ Cir. 2001). In Forsythe, the defendants failed
to file discovery responses, among other things, and plaintiffs moved for sanctions,
including default judgment pursuant to Fed. R. Civ. Pro. 55.26 The district court entered a
default judgment against the defendants. On appeal before the circuit court, the court
stated the “[d]efault judgment is appropriate where the party against whom the judgment
is sought has engaged in ‘willful violations of court rules.””?” Under the federal rules, the

20 Minn. R. 1400.8560.

21 [d.

22 Minn. Stat. § 645.001 (2020).

28 Moore v. Robinson Environmental, 954 N.W.2d 277, 281 (Minn. 2021).
24 State v. Bluhm, 676 N.W.2d 649, 652 (Minn. 2004) (citations omitted).
25 Minn. R. 1400.6000 (emphasis added).

26 Forsythe v. Hales, 255 F.3d 487, 489 (8™ Cir. 2001).

27 |d. 255 F3d at 490.
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judgement could be set aside “for good cause.”?® Again, such discretion is not afforded
under Minn. R. 1400.8560. Because Forsythe was analyzing a different and discreet rule,
it is not applicable here. Nor are the other cases the Department cited, none of which rely
on Minn. R. 1400.8560.

The Department argues discretion should be exercised using the analysis
applicable to Minn. R. Civ. P. 60.02. Assuming the Judge had discretion in this matter to
decline to recommend dismissal with prejudice, the result would be the same and he
would recommend dismissal. In exercising discretion under Minn. R. Civ. P. 60.02, the
Supreme Court determined in Finden v. Klaas, 268 Minn. 268, 271, 128 N.W.2d 748, 750
(Minn. 1964) that a trial court must determine whether the party seeking relief: 1) has a
reasonable claim on the merits; 2) has a reasonable excuse for the failure resulting in
default; 3) has acted with due diligence after notice of default; and 4) can show no
substantial prejudice will result to the other party.?® The moving party must establish all
four factors.®® The Department cannot meet all four factors. Specifically, the Department
cannot meet the first factor; that is has a reasonable claim on the merits.

“Under the Finden analysis, a debatably meritorious claim is one that, if established
at trial, presents a cognizable claim for relief.”3! Here, the Department’s claim is that
Appellant violated state law because it did not initiate or conduct a background study on
a person who had unsupervised contact with a child in Appellant’'s program. The
Department claims Appellant violated Minn. Stat. §§ 245C.03, subd. 1(a)(8) and .04,
subd. 1(b).%?

Minn. Stat. § 245C.03, subd. 1(a)(8) provides that “[tlhe commissioner shall
conduct a background study on . . . (8) . . . child care background study subjects as
defined in section 245C.02, subdivision 6a.” The referenced definition provides that the
child care background study subject is someone “who is affiliated with a licensed child
care center . ..and who is: . . . (8) a volunteer, contractor, prospective employee, or other
individual who has unsupervised physical access to a child served by a program.”33
Minn. Stat. § 245C.04, subd. 1(b) similarly states that “[tlhe commissioner shall conduct
a background study of an individual required to be studied under section 245C.03,
subd. 1.” Neither statute cited requires Appellant to conduct a background study. It is
plainly the Commissioner’s duty.

Nevertheless, the Department argues that “Minnesota law required Pond complete
a background study for Mr. Triplett because he was affiliated with Pond and had
‘unsupervised physical access to a child served by the program.’”3* This Department cites
Minn. Stat. §§ 245C.02, subd. 6a(a)(8) and .03, subd. 1(a)(8).%° But neither statute says

28 Fed. R. Civ. Pro. 55(c).

29 Finden v. Klaas, 268 Minn. 268, 271, 128 N.W.2d 748, 750 (Minn. 1964).

30 Cole v. Wutzke, 884 N.W.2d 634, 637 (Minn. 2016).

311d., 884 N.W.2d at 638, citing Finden, 268 Minn. at 271, 128 N.W.2d at 750.

32 Exhibit 5 at 25 (Order to Pay a Fine for Background Study Violation, Nov. 24, 2021).
33 Minn. Stat. § 245C.02, subd. 6a(a)(8) (2020).

34 Memorandum at 5-6.

35 [d.
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anything but that the commissioner must complete the background study. We cannot “add
requirements to the statute beyond those specified by the legislature.”3¢ Further,
Minn. Stat. § 245C.02 provides definitions for the Department of Human Services
Background Studies Act and does not command or prohibit anything. That statute also
tells us that Triplett meets the definition of “subject of a background study.”?” Examined
with that definition in mind, it is clear this in not a case in which Appellant permitted a
person without a background study to have unsupervised contact with children in its care.

In short, the Department’s claim lacks merit because Triplett did have a cleared
background study completed by the Commissioner in 2019. Appellant provided the study
to the Department investigator. The Department’s argument that Appellant violated
Minn. Stat. §§ 245C.03, subd. 1(a)(8) and .04, subd 1(b), is not supported by the record.
Because this factor under the Finden analysis is not met, the Judge could not exercise
discretion to recommend anything other than dismissal if he had the authority to do so.

Finally, the Department pointed out that Minn. Stat. § 245A.04, subd. 3 (2020),
provides that “[ijndividuals and organizations that are required to have or initiate
background studies shall comply with the requirements of chapter 245C.” The
Department suggests that this provision requires Appellant to initiate the background
studies for all of the individuals associated with Appellant who are required to have them.
But that is not what this statute says. Here, Triplett was required to have a background
study, and the Commissioner had completed one for him. The law does not specify who
must initiate the study, it only states who must complete it (the commissioner) and on
whom (specific child care back ground study subjects). In other words, nothing in
Minn. Stat. § 245A.04 aids the Department in its argument that its claim has merit.

11l. Conclusion

The Judge must recommend dismissal with prejudice as a result of the
Department’s failure to appear for the March 31, 2022, hearing under the applicable rule.
The Judge lacks authority to do otherwise. If the Judge had discretion, the Department is
correct that the Finden analysis is an appropriate analysis to adopt. Under that analysis,
however, the Department lacks a meritorious claim. Therefore, the Judge would still
recommend dismissal, but on other grounds.

J.R. M.

36 Hutchinson Technology, Inc. v. Commissioner of Revenue, 698 N.W.2d 1, 8 (Minn. 2005), citing Green
Giant Co. v. Comm’r of Revenue, 534 N.W.2d 710, 712 (“We will not supply that which the legislature
purposefully omits or inadvertently overlooks.”).

37 Minn. Stat. § 245C.02, subd. 19 (2020), “Subject of a background study’ means an individual on whom
a background study is required or completed.”
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