
 

 OAH 21-1800-37234 

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

FOR THE DEPARTMENT OF HUMAN SERVICES 

In the Matter of the Appeal by Cynthia 
Cunningham of the Maltreatment 
Determination and Order to Pay a Fine 
related to her Family Child Care License 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW, 
AND RECOMMENDATION 

This matter came before Administrative Law Judge Kimberly Middendorf for a 
hearing on February 24, 2021. The record closed on March 23, 2021, upon receipt of the 
Department’s response to Appellant’s closing argument. 

So Yeon Woo-Bockman, Assistant Ramsey County Attorney, appeared on behalf 
of the Minnesota Department of Human Services (Department).  Jon Geffen, Mitchell 
Hamline School of Law, appeared on behalf of Cynthia Cunningham (Appellant). 

STATEMENT OF THE ISSUES 

1. Did Ramsey County (County) properly determine that Appellant was 
responsible for maltreatment by physical abuse under Minn. Stat. § 260E.03, subd. 18 
(2020)1? 

2. Did the Department properly issue a $1,000 fine to Appellant based on the 
maltreatment determination, under Minn. Stat. § 245A.07, subd. 3(c)(4) (2020)?  

SUMMARY OF RECOMMENDATION 

The Administrative Law Judge concludes that a preponderance of the evidence 
does not establish that Appellant physically abused a child. Therefore, it is respectfully 
recommended that the Commissioner of the Department of Human Services 
(Commissioner) RESCIND the maltreatment determination and fine. 

Based on the evidence in the hearing record, the Administrative Law Judge makes 
the following: 

FINDINGS OF FACT 

1. Appellant operates a family childcare program in Saint Paul, Minnesota. 
Appellant has a bachelor’s degree in early childhood development and a master’s degree 

 
1 The Maltreatment of Minors Act (Minn. Stat. § 626.556) was recodified in Chapter 260E (2020). Because 
there is no substantive difference, citations are to Chapter 260E for convenience. 
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in psychology. Appellant has been licensed by the Department providing childcare for 
approximately 25 years.2 Before becoming a childcare provider, Appellant worked with 
children for 15 years as a youth director. Appellant provides trainings and support to other 
childcare providers.3 Her licensing worker described her as “a great childcare provider[.]”4 

2. E.T. was a child who began attending Appellant’s daycare in 2018 as a two-
year-old.5 In the spring of 2020, E.T. was four years old and attending daycare on an as-
needed basis (typically two days per week) from 7:30 a.m. to 5:30 p.m. E.T.’s mother, 
A.T., ordinarily dropped the child off and her father, N.T., normally picked her up from 
daycare.6  

3. E.T. was an only child who lived with both parents as well as five dogs and 
a bird.7 The dogs were usually kenneled in the mornings until after A.T. and E.T. left the 
house.8 

4. E.T. was a “sweet” and “compliant” child who was usually quiet and would 
do what she was told to do.  N.T. was “very directive” of what E.T. should say or do.9 

5. In the early days of the COVID-19 pandemic, Appellant had one to three 
children in care on any given day because many parents were working from home or 
were not working. In the spring of 2020, E.T. was sometimes the only child at daycare.10  

6. Appellant has a cat. E.T. was not ordinarily very interested in playing with 
the cat.11 

7. N.T. was in military service and was a police officer.12 He suffers from post-
traumatic stress disorder (PTSD).13 A.T. shared with Appellant that N.T. “loses his cool.”14 
A.T. admitted that N.T. sometimes got “very angry” at E.T. “in a normal sense.” She 
denied that N.T. used scare tactics to parent E.T.15 

8. In late 2019, Appellant observed a change in E.T.’s behavior. The child 
would shut down if stressed, sometimes becoming “frozen” or “stuck” and unresponsive. 
Appellant began working with N.T. to address this issue.16 

 
2 Testimony (Test.) of Cynthia Cunningham. 
3 Id. 
4 Ex. 3 at 23. 
5 Test. of A.T. 
6 Test. of C. Cunningham; Test. of A.T.; Test. of N.T. 
7 Test. of A.T.; Ex. 10. 
8 Test. of N.T. 
9 Test. of C. Cunningham. 
10 Test. of C. Cunningham. 
11 Test. of C. Cunningham. 
12 Test. of N.T. 
13 Test. of C. Cunningham. 
14 Id. 
15 Test. of A.T; but see Ex. 105 (wherein N.T. admits using fear tactics to control E.T.’s behavior). 
16 Test. of C. Cunningham; Ex. 105.  
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9. Although N.T. was not working, E.T.’s parents kept her enrolled in daycare. 
They did not want to lose E.T.’s spot and have to find childcare elsewhere.17 N.T. told 
Appellant, however, that E.T. was in daycare because he needed a break from caring for 
her.18 

10. In February 2020, Appellant invited E.T.’s parents to a quarterly conference, 
which is part of her normal practice to keep the parents of children enrolled in her program 
informed. N.T. attended but A.T. did not. With N.T.’s knowledge, Appellant recorded the 
conversation.19  

11. Much of the two-hour discussion concerned E.T.’s tendency to become 
“stuck” under stress. N.T. informed Appellant that when he encountered this behavior, he 
would threaten to take E.T. to Reservoir Woods and leave her if she did not act as 
directed. E.T. was terrified of these woods. Appellant told N.T. he must stop using fear 
tactics to obtain a desired response from E.T. N.T. informed Appellant that he had gotten 
“a lot of miles out of that threat.”20  

12. During the February 2020 conference, N.T. commented frequently on his 
frustrations with parenting E.T.21 N.T. made many statements to Appellant about losing 
patience with his daughter, such as that when parenting E.T. on his own, “in about 
nineteen minutes she’s going to piss me off.”22  

13. Several weeks prior to April 21, 2020, A.T. began noticing that E.T. had 
started to express some resistance to attending daycare. E.T. had more frequent 
tantrums and would start crying before departing for Appellant’s daycare. E.T. would tell 
A.T. that she did not want to go “to [Appellant’s] house.”23  

14. During her testimony, A.T. first denied that E.T. had ever reported being 
scratched by Appellant. Later in her testimony, A.T. recalled that E.T. had reported, at 
some point, two incidents of having been scratched by Appellant. She did not observe 
any marks consistent with these reports.24  

15. According to N.T., E.T. came home from daycare with scratches on multiple 
occasions, claiming that Appellant scratched her “or any other number of things.” N.T. did 
not believe these claims merited his investigation and did not discuss them with his 
spouse or Appellant.25 

 
17 Test. of A.T. 
18 Ex. 105; see also Test. of A.T. 
19 Test. of C. Cunningham. 
20 Ex. 105. 
21 Ex. 105; Test. of C. Cunningham. 
22 Ex. 105. 
23 Test. of A.T. 
24 Id. 
25 Test. of N.T. 
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16. E.T.’s parents did not discuss any change in E.T.’s behavior or her 
allegations of being scratched with Appellant or other parents.26 

17. On the morning of April 21, 2020, A.T. dressed E.T. in a short-sleeved tee 
shirt and a long-sleeved jacket before she was taken to daycare. A.T. denied seeing any 
scratches on E.T.’s arms that morning before dropping her off at Appellant’s home.27  

18. In addition to E.T., 3.5-year-old O.L. and a four-month-old infant were in 
Appellant’s care on April 21.28 

19. Appellant took E.T., O.L. and the infant for a mid-morning walk. During this 
outing, the group paused to watch a construction project in the neighborhood. Appellant 
asked E.T. to identify a cement truck. E.T. did not respond, seeming to “freeze.” Appellant 
began to videorecord E.T. to show to a trainer at the Center for Inclusive Child Care 
(CICC) to obtain advice on how to work with E.T. when she became “stuck” or “frozen” in 
this way. As Appellant continued to ask E.T. to identify the truck without getting a 
response, she became increasingly frustrated with E.T.29 Appellant voluntarily showed 
the video to the investigators and acknowledged that perhaps she should have ceased 
questioning E.T. sooner than she did.30 

20. After lunch that day, Appellant had “table time” with E.T. and O.L. “Table 
time” is a routine part of every day, describing the time after lunch when Appellant works 
with the preschool-aged children in attendance to color, to practice their letters and 
numbers, and to learn to write their names.31  

21. N.T. picked up E.T. from childcare at approximately 4:45 p.m. Because it 
was a nice spring day, Appellant and E.T. waited outside for him. E.T. was wearing her 
long-sleeved jacket.32  

22. When N.T. and E.T. arrived at home, N.T. removed E.T.’s coat and 
observed “fresh scratches” on her arms. According to N.T., he asked E.T. what happened, 
who stated “[Appellant] scratched me.” N.T. asked E.T. why Appellant scratched her and 
E.T. stated she did not know. Initially, N.T. “wasn’t able to get much out of” E.T. After 
further questioning from N.T., E.T. was not able “to formulate” a response. N.T. continued 
to question E.T. and claims that E.T. quoted Appellant as having said “I’m sorry but you 
need to move it” or “hurry up.” N.T. maintains that he believed E.T. because the words 
she used were not in E.T.’s “lexicon” and because she made this statement “without 
hesitation.”33 

 
26 Test. of C. Cunningham; Test. of A.T. 
27 Test. of A.T. 
28 Test. of C. Cunningham. 
29 Test. of C. Cunningham; Test. of P. Opheim. 
30 Test. of C. Cunningham; Test. of P. Opheim. 
31 Test. of C. Cunningham; Ex. 11. 
32 Test. of C. Cunningham; Test. of N.T.; see also Ex. 13A. 
33 Test. of N.T.; see also Test. of P. Opheim. 
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23. N.T. took photographs of the scratches at 5:07 p.m.34 E.T.’s right forearm 
had one longer scratch and, perpendicular to the long scratch, a shorter scratch on its 
underside. Her left forearm had a shorter, superficial scratch on the top. N.T.’s 
photographs reveal that scabs had formed over the scratches.35  

24. A.T. was not yet home from work when N.T. observed the scratches. When 
A.T. came home from work, E.T. told her that Appellant had scratched her and said she 
was “sorry” but that E.T. needed to “move it.”36 

25. On April 21, 2020, Ramsey County Child Protection received a report of 
suspected physical abuse of E.T. The report alleged that Appellant inflicted scratches on 
E.T.’s arms when Appellant became frustrated because the child would not write her 
name and was not moving fast enough in childcare that day.37 

26. Paige Opheim, a child protection investigator for Ramsey County, was 
assigned to investigate the report.38 Opheim interviewed E.T., her parents, and Appellant. 
Opheim also spoke briefly with O.L., and several parents of children who had previously 
attended Appellant’s program.39  

27. Opheim met with E.T. and N.T. on April 22, 2020. She conducted their 
interviews outdoors and did not enter the home.40 The investigator photographed E.T.’s 
arms.  E.T.’s right forearm had a red mark approximately three inches long, which is the 
most significant of the marks on her arms. Two scratches are perpendicular to the longer 
mark, approximately two inches in length.  These marks are on the underside of E.T.’s 
right forearm. There are no visible marks to the top of her right forearm or any visible 
bruising. E.T.’s left arm has a short mark on its top that is almost undetectable in the 
photograph. 41  

28. Opheim conducted an eight-minute interview of E.T. about the alleged 
incident. E.T. told her that she feels safe with her parents and grandparents. E.T. 
described Appellant as being “mean” to her and stated that Appellant was “not perfect” 
but also said she wanted Appellant to play with her. She denied that other children at 
daycare were scratched.42 

29. E.T. told Opheim Appellant “grabbed and scratched” her arm because she 
was not doing her work. According to E.T., Appellant did not say anything to her but just 
stared at her and talked on the phone. Opheim asked whether Appellant ever said she 

 
34 Test. of N.T.; Exs. 5 and 5A. 
35 Ex. 5. 
36 Test. of A.T. 
37 Test. of Paige Opheim; Ex. 1. 
38 Test. of P. Opheim. After the investigation commenced, a second child protection worker, Becky 
Hilderman, was also assigned to this case. 
39 Test. of P. Opheim; Ex. 3. 
40 Test. of P. Opheim; Ex. 3. 
41 Ex. 4. 
42 Ex. 10. 



[160123/1]    [160123/1] 6 

was sorry to E.T., and E.T. immediately responded “I’m so sorry to be mad at you I just 
want you to move it.”43 

30. At the end of the interview, Opheim asked whether E.T. had any questions. 
The following exchange occurred: 

E.T.: Well I wanted to, but I wanted to do it for my mom and dad.      

Opheim: Oh, do what for your mom and dad? 

E.T.: I wanted to ask, um, Paige, that I did everything good.44  

Opheim did not inquire further.45 

31. During his interview with Opheim, N.T. described himself as “empathetic” 
and Appellant as “curt, crass, and militant.” He complained that Appellant gave him 
“unsolicited parenting advice.” He claimed that Appellant spoke negatively about his 
daughter, and that E.T. is “not herself” while at daycare. Appellant, in N.T.’s opinion, was 
not kind to E.T. According to N.T. he “observes [Appellant] to be on her phone often while 
providing care to children.”46 N.T. was interviewed outside of E.T.’s hearing.47 

32. N.T. told Opheim that he feared he could be committing a “betrayal” of 
Appellant by sharing E.T.’s allegation that Appellant had scratched her, if Appellant had 
not done so.48 

33. During “table time” on April 21, 2020, nothing out of the ordinary occurred.49 
Appellant sat at the table between O.L. and E.T. while they were given paper and markers 
to work on tracing their names. E.T. “froze” and did not trace her name. Appellant offered 
E.T. a choice of two markers in an effort to engage E.T. When “table time” was over, the 
children left the table. Appellant did not scratch E.T. but acknowledged that E.T.’s 
episodes caused her some frustration. Because E.T. had been something of a “learning 
curve” for Appellant, she engaged CICC to assist her in helping E.T. with her challenges.50  

34. Appellant did not see scratches on E.T. at any time on April 21.51 It is 
Appellant’s practice to photograph any injuries she observes on the children in her care, 
and she took no photographs of scratches on E.T. that day.52 

 
43 Id. 
44 Id. at 7:16-7:34. 
45 Ex. 10. 
46 Ex. 3 at 24-5. 
47 Test. of P. Opheim. 
48 Test. of P. Opheim; Ex. 3 at 24. 
49 Test. of P. Opheim Ex. 11. 
50 Test. of C. Cunningham; Test. of P. Opheim; Ex. 11. 
51 Test. of C. Cunningham. 
52 Id. 
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35. Because she works with children, Appellant keeps her nails short and well-
filed. Appellant denies that she scratched E.T. Appellant’s denial is credible.53 

36. Opheim spoke with seven families whose children were recent attendants 
of the daycare. None of them reported concerns and each spoke highly of Appellant and 
the care she provided.54  

37. Two days after the report, Opheim spoke with the mother of 3.5-year-old 
O.L., who had also been in attendance on April 21. He had been out of daycare for about 
a week and a half due to a cold. April 21, 2020, was his first day back. She had no 
concerns about Appellant’s care of her children.55 

38. On April 27, 2020, Opheim met with O.L. at his home, where she found him 
riding his bike. When asked about daycare, O.L. described playing with his friends and 
watching television. O.L. told Opheim that he does not get in trouble with Appellant, nor 
do his friends. O.L. recounted an accident where he ran into something and got a bruise. 
Appellant gave him hugs.56 Opheim did not ask O.L. any questions specific to E.T. or 
about what occurred during “table time” on April 21.57 

39. On April 27, 2020, the County concluded its investigation. The County 
determined that Appellant had committed maltreatment by physical abuse of E.T., by 
scratching E.T.58 

40. The County notified Appellant of its maltreatment determination, on May 4, 
2020.59 Appellant timely requested reconsideration. On May 28, 2020, the County 
affirmed its determination. Appellant timely requested a fair hearing.60  

41. By order dated November 25, 2020, the Department issued a fine of $1,000 
to Appellant. Appellant timely appealed, the fair hearing was dismissed, and this 
contested case ensued.61 

Based on these Findings of Fact, the Administrative Law Judge makes the 
following: 

 
53 Id. 
54 Test. of P. Opheim; Ex. 3 at 26. 
55 Test. of P. Opheim; Ex. 3 at 27. 
56 Test. of P. Opheim; Ex. 3 at 28. 
57 Test. of P. Opheim; Ex. 3 at 28. 
58 Test. of P. Opheim. 
59 Ex. 12. 
60 Id. 
61 Notice and Order for Hearing.  
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CONCLUSIONS OF LAW 

1. The Administrative Law Judge and the Commissioner of the Department of 
Human Services (Commissioner) have jurisdiction over this matter pursuant to Minn. Stat. 
§§ 14.50, 245A.07, 245A.08, 245C.22, and 260E.33 (2020). 

2. Appellant received proper and timely notice of the hearing and the 
Department complied with all procedural requirements of statute and rule. This matter is, 
therefore, properly before the Commissioner and the Administrative Law Judge. 

3. The County bears the burden of proving, by a preponderance of the 
evidence, that Appellant is responsible for maltreatment by physical abuse of a child.62 

4. A “preponderance of the evidence” means that the ultimate facts must be 
established by a greater weight of the evidence.63 “It must be of a greater or more 
convincing effect and . . . lead you to believe that it is more likely that the claim . . . is true 
than . . . not true.”64 

 
5. Minn. Stat. § 260E.03, subd. 12 (2020), defines “maltreatment” to include 

physical abuse. 

6. “Physical abuse” is defined as “any physical injury [….] inflicted by a person 
responsible for the child’s care on a child other than by accidental means.” Physical abuse 
includes a physical injury that “cannot reasonably be explained by the child’s history of 
injuries.”65 

7. The County failed to establish by a preponderance of the evidence that 
Appellant physically abused E.T. 

8. Minn. Stat. § 245A.07, subd. 3(c)(4), requires the assessment of a $1000 
fine upon a determination that a license holder has committed maltreatment of a minor. 

9. The Department may demonstrate reasonable cause for the action taken 
by submitting statements, reports, or affidavits to substantiate the allegations that the 
license holder failed to comply fully with applicable law or rule. If the Department 
demonstrates that reasonable cause existed, the burden of proof shifts to the license 
holder to demonstrate by a preponderance of the evidence that the license holder was  in 
full compliance with those laws or rules that the Commissioner alleges the license  holder 
violated, at the time that the Commissioner alleges the violations of law or rules 
occurred.66 

 
62 Minn. Stat. § 260E.30, subd. 2(a) (2020); Zahler v. Dep’t of Human Services, 624 N.W, 2d 297 (Minn. Ct. 
App. 2001). 
63 4 Minnesota Practice, CIV JIG 14.15 (2020). 
64 State v. Wahlberg, 296 N.W.2d 408, 418 (Minn. 1980). 
65 Minn. Stat. § 260E.03, subd. 18. 
66 Minn. Stat. § 245A.08, subd. 3(a) (2020). 
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10. Because of the failure to prove maltreatment, the Department has no cause 
to impose a fine of $1,000 as required by Minn. Stat. § 245A.07, subd. 3(c)(4). 

 Based upon these Conclusions of Law, and for the reasons explained in the 
accompanying Memorandum, the Administrative Law Judge makes the following: 

RECOMMENDATION 

 The Administrative Law Judge respectfully recommends that the maltreatment 
determination and the fine be RESCINDED. 
 
Dated:  June 18, 2021     
 

  
KIMBERLY MIDDENDORF 
Administrative Law Judge 

  
 
Reported: Digitally Recorded 
 No transcript prepared 

NOTICE 

This Report is a recommendation, not a final decision. The Commissioner of the 
Department of Human Services (Commissioner) will make the final decision after a review 
of the record. The Commissioner may adopt, reject or modify these Findings of Fact, 
Conclusions of Law, and Recommendations. The parties have ten calendar days after 
receiving this report to file exceptions to the report. At the end of the exceptions period, 
the record will close. The Commissioner then has ten working days to issue a final 
decision.67 Parties should contact Debra Schumacher, Administrative Law Attorney, 
P.O. Box 64254, St. Paul, MN 55164-0254, telephone (651) 431-4319, to learn the 
procedure for filing exceptions or presenting argument. 

Under Minn. Stat. § 14.62, subd. 1 (2020), the agency is required to serve the final 
decision upon each party and the Administrative Law Judge by first class mail or as 
otherwise provided by law.  

MEMORANDUM 

A child’s allegation of abuse is never to be taken lightly. Giving as much credence 
as possible to E.T.’s allegation, the greater weight of the evidence does not compel a 
belief that Appellant became so frustrated with this child that she grabbed and scratched 
her. The County argues that E.T. did not have scratches on her arms when she was 

 
67 Minn. Stat. § 245A.07, subd. 2a(b)). 
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dropped off at Appellant’s home, and that E.T. disclosed the alleged abuse consistently 
to her parents and then to the investigator. Appellant cannot explain how E.T. came to 
have scratches on her arms but denies that she inflicted them.   

Contrary to the County’s position, the evidence does not establish that E.T. did not 
have any scratches when she was dropped off at daycare on April 21. A.T. testified that 
she did not see any scratches on E.T.’s arms when helping her get dressed that morning. 
This does not prove that E.T. had no scratches. A.T. testified that she thought she would 
have noticed scratches. Again, this does not establish an absence of scratches. The most 
prominent scratch was on A.T.’s underarm and could have easily been overlooked in the 
morning rush to get ready, drop E.T. at daycare, and get to work on time. Appellant did 
not notice any scratches, but she did not inspect E.T. either. The scratches are not so 
significant that they could not have escaped notice or would have generated vivid 
memories. 

It is also quite possible that E.T. was scratched at home. Although the dogs were 
usually kenneled, they were not always kenneled. Neither N.T. nor A.T. specifically 
recalled whether they were kenneled on the morning of April 21. No description of the 
kennel was provided to rule out E.T.’s access to it. It is also worth noting that A.T.’s 
recollection of the day was rather poor. In addition to the dogs, E.T. had a bird to which 
she was very attached. 

The scratches themselves are somewhat inconsistent with E.T.’s claim of being 
“grabbed and scratched” by Appellant. Photographs of the scratches reveal no obvious 
indicators that these scratches were made by human fingernails. The photos of the right 
arm show a shorter scratch intersecting the longer scratch. This does not seem to be 
possible by someone grabbing an arm and causing a scratch. Multiple scratches made 
by human fingers typically would be parallel, not perpendicular. There is no apparent 
bruising anywhere to suggest that E.T.’s arm was grabbed with force. There are no marks 
on the top of her right forearm. Further, while N.T. described the scratches as “fresh,” his 
photographs, taken within minutes of arriving at home from daycare, establish that the 
scratches were already scabbed. While the scratches cannot be dated, they are clearly 
not “fresh scratches,” as N.T. described them. 

  The most troubling aspect of the County’s case concerns E.T.’s disclosures.  
N.T.’s description of E.T.’s initial disclosure reveals serious problems. First, E.T.’s 
identification of Appellant as the source of her scratches was not spontaneous, but rather 
in response to her father’s questioning. Second, although N.T. claims he did not ask E.T. 
leading questions, by his own testimony E.T. was unable “to formulate” her responses 
without considerable intervention from him. These facts limit the reliability of the initial, 
and most important, disclosure. The evidence establishes that N.T. influenced this 
disclosure. 

Further, it is quite apparent that N.T. dislikes Appellant, a fact likely known by E.T. 
Appellant offered him parenting advice he found unwelcome and told him to stop 
threatening to leave his daughter in the woods – a technique he had gotten “a lot of 
mileage out of.” He characterized Appellant as “curt, crass and militant.” This description 
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is at odds with the positive statements made by every other parent Opheim contacted. 
He claimed Appellant was constantly on her phone while caring for children, although his 
contact with Appellant was mostly limited to picking up E.T. at the end of the day. N.T. 
allegedly believed Appellant was “unkind” to his daughter, but never discussed this with 
Appellant. Indeed, E.T.’s parents continued to bring her to Appellant’s daycare, because, 
according to A.T., they did not want to lose their spot.  

N.T. testified that E.T. has made similar disclosures that he did not feel merited his 
investigation. Even with the disclosure in question, N.T. worried about it being a 
“betrayal,” implying that he had at least some doubt of his daughter’s account of events 
at daycare. Nevertheless, N.T. testified that he believed E.T. because when she allegedly 
“quoted” Appellant, E.T. used words that were not a normal part of her vocabulary. Little 
weight is afforded to this opinion. N.T. could not recall whether E.T. used the phrase 
“move it” or “hurry up” or something similar. Without some certainty as to what E.T. 
actually said in her initial disclosure, it is difficult to verify whether the unknown phrase 
was, or was not, in her lexicon, much less a unique phrase attributable to Appellant. N.T.’s 
testimony was conflicting and his version of events was, ultimately, unpersuasive. 

The record’s only first-hand account of E.T.’s disclosure was made the following 
day. While the investigator did a good job avoiding leading questions, the interview was 
a mere eight minutes. Much of that time was devoted to simple conversation to establish 
rapport with E.T. The interview contained no questions designed to test the veracity or 
accuracy of the account, or to corroborate her claim, in even the gentlest fashion. 
Moreover, E.T. makes some statements that are peculiar. As much as the Judge finds it 
hard to believe that E.T. was unaware of phrases like “move it” or “hurry up,” she finds it 
equally implausible to believe that this four-year-old was not parroting someone when she 
described her daycare provider as “not perfect.” E.T.’s response when Opheim asked her 
at the end of the interview whether she had any questions is especially concerning. E.T. 
wanted to “do it for [her] mom and dad” and to ask that she “did everything good.” The 
regrettable lack of follow up on these peculiarities leaves considerable doubt that E.T.’s 
disclosure is reliable. 

It is also unfortunate that the County did not attempt to corroborate E.T.’s claims 
through O.L. While a few months younger than E.T., he was verbal and bright. He was 
also present for “table time” on April 21. Indeed, it was his first day back at daycare after 
a lengthy absence, and the last day he attended daycare with E.T. His recall would likely 
have been good as to anything unusual happening that day. Instead, he told Opheim that 
he and his friends do not get in trouble at Appellant’s house.  

Against the weaknesses in the County’s case stand Appellant’s decades of work 
with children and her excellent reputation. Appellant has never been accused of 
maltreatment. She was able to recall details and testify with specificity. Appellant 
acknowledged facts that were not advantageous to her. As one example, while E.T. could 
have been scratched by Appellant’s cat, Appellant thought it unlikely because E.T. 
normally did not display a lot of interest in the cat. As another example, Appellant 
acknowledged experiencing some frustration on April 21. She readily admitted that she 
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may have questioned E.T. about the cement truck for longer than she should have. 
Appellant was credible. 

  For all of the foregoing reasons, the County did not meet its burden of proof and 
the maltreatment determination and fine should be rescinded. 

 

K. J. M.  
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