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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF HUMAN SERVICES

In the Matter of the SIRS Appeal by FINDINGS OF FACT,
Nobility Home Health Care, Inc. CONCLUSIONS OF LAW,
AND RECOMMENDATION

This matter came before Administrative Law Judge Barbara J. Case for a hearing
on February 11, 2021. The parties submitted written closing arguments, and the record
closed on March 15, 2021.

Drew Bredeson, Assistant Attorney General, appeared on behalf of the Minnesota
Department of Human Services (Department). Rhyddid Watkins, Martin Hild PA,
appeared on behalf of of Nobility Home Health Care, Inc. (Nobility or Appellant).

STATEMENT OF THE ISSUES

1. Has the Department established that it may recover an overpayment of
Minnesota Health Care Programs (MHCP) funds in the amount of $273,035.80 from
Appellant relating to the care of a recipient known as Ms. B?

2. With regard to other recipients, has the Department established that it may
recover an overpayment of MHCP funds in the amount of $57,283.38?

SUMMARY OF RECOMMENDATION

1. Regarding the care of Ms. B, the Department may recover from Nobility an
overpayment in the amount of $273,035.80. Because Nobility has already paid $1,530.72
toward that amount, the Department may recover the remainder in the amount of
$271,505.08.

2. With one exception in the amount of $154.08, the Department established
a timesheet violation for each alleged overpayment to other recipients, and thus has the
authority to recover an overpayment of $57,129.30, relating to those recipients.

3. The Department established it has the authority to recover an overpayment
totaling $328,634.38.

Based on the evidence in the hearing record, the Administrative Law Judge makes
the following:



FINDINGS OF FACT
. Regulatory Background and Requirements

1. Minnesota participates in the Medicaid program,! which funds medical
assistance (MA)? for eligible individuals who are unable to pay for their medical care.?
The Department is charged with administering and overseeing this program through the
MHCP.4

2. The Department utilizes its Surveillance and Integrity Review Section
(SIRS) unit to review and monitor compliance with federal and state law related to the
payment for MA-eligible services by service providers and recipients participating in the
MHCP.®> The SIRS unit must identify and investigate “fraud, theft, abuse, or error by
vendors or recipients of health services through” the MHCP, and in such cases impose
“sanctions against vendors and recipients of health services.”® Because these conditions
result in improper payment, the Department may recover improperly paid funds from the
vendor as well.”

3. Personal care assistance is one of the services available to MA recipients
through the MHCP.8 Eligible personal care assistance services may include assistance
with activities of daily living such as dressing, grooming, bathing, eating, and toileting,
among others.® Recipients may also receive assistance with health-related procedures
and tasks, including exercises, assistance with self-administration of medication, and
seizure intervention.°

4. Services are provided by a personal care assistant (PCA), who is employed
by a personal care assistance provider agency.' Services provided by PCAs are
supervised by a qualified professional (QP)."?

5. PCAs provide services to recipients pursuant to a care plan, which is a
“written description of personal care assistance services developed by the personal care
assistance provider according to the service plan.”'® Each recipient “must have a current
personal care assistance care plan based on the service plan . . . that is developed by

! See generally 42 U.S.C. § 1396-1396v (2018); Minn. Stat. §§ 256B.01-.85 (2020).
2 See Minn. Stat. § 256B.02, subd. 8.

3 See 42 U.S.C. § 1396-1; 42 C.F.R. § 430.0 (2020).

4 Minn. Stat. § 256B.04; Minn. R. 9505.0011 (2019); see also Minn. Stat. §§ 256B.01-.85; Minn. R.
9505.0295, .0335 (2019).

5 Minn. Stat. § 256B.04, subd. 10; Minn. R. 9505.0180, .2160-.2245 (2019).

8 Minn. R. 9505.2160, subp. 1.

7 Minn. Stat. § 256B.064, subd. 1c. (2020).

8 Minn. Stat. § 256B.0659; Minn. R. 9505.0335.

® Minn. Stat. § 256B.0659, subds. 1(b), 2(a)-(b).

19 /d., subds. 1(h), 2(c).

" Id., subd. 1(m); Minn. R. 9505.0335, subp. 1(C).

2 Minn. Stat. §§ 256B.0625, subd. 19c¢, .0659, subds. 1(k), 14(a).

13 Minn. Stat. § 256B.0659, subds. 1(n), 7, 12(b).
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the [QP] with the recipient and responsible party.”™* The care plan must be completed
within the first week after a provider agency begins providing services, and then updated
as needed and at least annually.™

6. Care plans contain certain specific information, including a description of
the “recipient's individualized needs for assistance with activities of daily living,
instrumental activities of daily living, health-related tasks, and behaviors.”'® The care plan
must be signed and dated by the recipient or responsible party and the QP,'” and a copy
is kept in the recipient's home and in the recipient's file at the provider agency.'®

7. PCAs are required to document the services they provide to recipients on a
daily basis on a timesheet form, and the timesheet form must be submitted on a monthly
basis to the provider and then kept in the recipient’s health record.’ The services
identified on the timesheet must correspond to the care plan, and the timesheet must also
contain the following specific information:

(1)  full name of personal care assistant and individual provider

number;

(2) provider name and telephone numbers;

(3) full name of recipient and either the recipient's medical

assistance identification number or date of birth;

(4)  consecutive dates, including month, day, and year, and arrival
and departure times with a.m. or p.m. notations;

)  signatures of recipient or the responsible party;

) personal signature of the personal care assistant;

)  any shared care provided, if applicable;

) a statement that it is a federal crime to provide false
information on personal care service billings for medical
assistance payments; and,

(9) dates and location of recipient stays in a hospital, care facility,

or incarceration.?

8. Certain required documentation must be completed and kept in the PCA
provider agency file or at the recipient’s home.?' Such required documentation includes
recipient files containing the care plan; and timesheets for each personal care assistant
along with completed activity sheets for each recipient served.?

4 1d., subd.
5 /d., subd.
8 Id., subd.
7 Id., subd.
8 Id., subd.
9 /d., subd.
20 Id., subd.
21 Id., subd.
22 |d.
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9. To obtain payment for services provided, each occurrence in which a health
service is provided to a recipient must be documented.?? Providers must maintain certain
specific documents, identified as health service records, related to the provision of and
billing for PCA services, including the recipient’s care plan and daily timesheets
containing all required items of information..?* Providers are also required to maintain
certain financial records, and this includes employee timesheets.?> Health service records
and financial records related to a service for which a provider billed or received payment
must be retained for at least five years after the initial date of billing.?®

Il Factual Background
A. The Department’s Investigation of Nobility

10.  Nobility is an agency in Minneapolis that provides PCA services, and it
submitted claims for reimbursement for those services from the MHCP.?’

11.  In May 2016, the SIRS division learned that recipients of services from
another PCA agency called Preferred Home Choice Care, LLC (Preferred), which was
under criminal investigation, were being encouraged to transfer their care to Nobility.®
SIRS investigators initially suspected that this was a ploy to continue Preferred’s business
under another name, but this was not the case.?®

11.  SIRS did, however, find multiple issues with Nobility’s care plans.®° In
January 2017, the Department conducted an on-site audit of Nobility.3! SIRS additionally
reviewed Nobility’s bank records, timesheets, care plans, recipient medical records,
staffing plans, and other documentation.3?

12.  InJune 2018, while the investigation of Nobility was ongoing, SIRS received
a report that Nobility PCAs were threatening and manipulating a recipient, Ms. B, and,
with regard to Ms. B, submitting claims without providing care.3

13. Care for Ms. B transferred to Nobility as of May 16, 2016, and SIRS
combined its investigation of Ms. B’s care with its ongoing investigation of Nobility’s

2 Minn. R. 9505.2175, subp. 1.

2 |d., subps. 1-2, 7(B), (H), (L).

25 Minn. R. 9505.2180, subp. 1(H).

2 Minn. R. 9505.2190, subp. 1.

27 Testimony (Test.) of Pamela Steffens.

28 Test. of Steffens; Ex. 44 (Investigative Report, July 1, 2019).

29

.

31 d.

32 d.

3 To distinguish this recipient from clients involved in other alleged overpayments, but maintain her
anonymity, the Administrative Law Judge will refer to her as “Ms. B.”
34 Test. of Steffens; Ex. 44.
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alleged care plan violations.®®> The SIRS investigator in charge of the combined
investigation was Pamela Steffens.36

14. In the course of her investigation, Ms. Steffens determined that violations
occurred related to PCA services provided by Nobility that resulted in overpayments of
MHCP funds.?” The alleged violations fall into two broad groups: (1) those that pertain to
the care of Ms. B and (2) those that pertain to the care of other recipients.®®

1. Violations Pertaining to Ms. B

15.  SIRS investigators were initially unable to investigate the care of Ms. B and
asked Nobility to perform a self-audit.3° Nobility staff attempted unannounced visits to
Ms. B, but they were unable to enter her apartment building during times when PCA
services were scheduled.®® Ms. B claimed that she was receiving adequate PCA
services.*!

16.  Following a visit to Ms. B in February 2019, Dakota County Adult Protection
reported that she did not appear to have received any care. The apartment smelled of cat
urine and appeared not to have been vacuumed in months.*?

17.  Ms. Steffens determined several timesheets submitted regarding Ms. B’s
care appeared to be photocopies of other documents.*® Although Ms. B was known to
use a stamp to mark her signature, the signatures appeared in identical locations on
several documents, indicating a photocopy.**

18. A PCA for Ms. B submitted timesheets for Ms. B’s care containing time that
overlapped with that PCA’s reported hours while working for another agency and
providing services to other recipients.*® There were other timesheet violations, including
timesheets showing overlapping PCA services when multiple PCAs reported hours caring
for Ms. B though only one PCA was authorized to provide services; lack of a provider
identification number (ID) on timesheets; illegible timesheets; lack of timesheets
documenting reported services; and lack of a.m./p.m. markers on the reported hours of
timesheets.*®

35 Id.

36 Id.

3 1d.

38 Id.

3 Test. of Steffens.

40 d.

“d.

42 |d.; Ex. 44 at 5. Because the Department submitted more exhibits, including the agency reports and
determination letters central to this matter, the Administrative Law Judge will, as a matter of convenience,
refer to the Department’s exhibits solely by their exhibit number. Nobility’s exhibits will be referred to as, for
instance, “Nobility Ex. 1.”

43 Test. of Steffens.

4“4 d.

45 Id.; Ex. 44 at 5.

46 Test. of Steffens; Ex. 44 at 6-7.
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19. Although Ms. B’s care plan became outdated in May 2017, Nobility
continued providing services through 2018 without a valid care plan in place.*’

20. Ms. Steffens identified eight categories of violations pertaining to Ms. B’s
services: (1) no provider ID on the timesheet; (2) expired care plan; (3) illegible timesheet;
(4) no end dates documented on the care plan; (5) PCA overlap with other PCAs; (6) no
time sheet for a date of service; (7) PCA overlap with work for another agency; and (8)
no a.m./p.m. markers on reported hours.*®

21.  Ms. Steffens concluded the Department had overpaid Nobility in the amount
of $273,035.80, related to billings for Ms. B’s care.*?

22. Ms. Steffens also determined that a care plan violation applied to each
overpayment for Ms. B’s care.® For the first calendar year of overpayments, the care plan
did not contain an end date.%! For each other overpayment, the care plan had expired
and no valid care plan was in place.%

2. Violations Pertaining to Other Recipients

23. Ms. Steffens’ investigation also focused on possible care plan and PCA
service documentation violations for services related to recipients other than Ms. B.53

24. Ms. Steffens acknowledged that Nobility’s care plan forms were well
formatted, but the forms were inadequately completed and lacked necessary
information.>* However, the specific care plan deficiencies for recipients other than Ms. B
are not material in this matter because the Department elected to assess a fine—capped
at the maximum of $5,000—for all violations relating solely to care plan issues for these
recipients, rather than seeking recovery of an overpayment.® Nobility elected to pay the
fine rather than challenge it.®

25.  Nobility’s documentation revealed issues with PCA service documentation
for these recipients.

26. Exhibit 2 contains line items documenting each of the violations (not relating
to Ms. B) that the Department alleges; this exhibit lists alleged violations containing at
least one of the following documentation issues: (1) no provider ID documented on

47 1d.

48 d.

4 Test. of Steffens; Ex. 44 at 7; see also Ex. 2 (spreadsheet documenting alleged violations).
%0 See Ex. 3 (spreadsheet of violations pertaining to Ms. B.).

51 See Exs. 3, 16; see also Minn. Stat. § 256B.0659, subd. 7(b)(1).

52 See Exs. 3, 16; see also Minn. Stat. § 256B.0659, subd. 7(c).

53 Test. of Steffens; Ex. 44.

54 Test. of Steffens.

% Test. of Steffens; Ex. 44 at 6.

%6 Nobility Ex. 1; Ex. 1 (Amended Notice of Overpayment).
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timesheet; (2) no responsible party signature on timesheet; and (3) no a.m./p.m. markers
accompanying time entries on timesheet.*’

27.  Exhibit 2 contains one erroneously identified claim of an overpayment. At
DHS0000035, the only violation identified is a care plan violation,® for which the
Department imposed the fine described above, yet the “overpayment” column lists
$154.08.

28. The Department sought recovery of an overpayment in the amount of
$52,673.65 for violations stemming from PCA service documentation issues.%® This
amount was in addition to the $5,000 fine, so the total amount sought for alleged violations
not related to Ms. B was $57,673.65.5° As noted above, the $5,000 fine is not at issue
here.

29. The Department determined, in all but one instance listed on Exhibit 2,5' a
PCA service documentation violation occurred related to each overpayment for these
recipients.®? Each overpayment claim corresponds to a timesheet containing one or more
of the following deficiencies: (1) no provider ID documented on timesheet; (2) no
responsible party signature on timesheet; or (3) no a.m./p.m. markers accompanying time
entries on timesheet.

B. The Department’s Notices of Overpayment and Nobility’s Appeal

30. On July 24, 2019, the Department issued a Notice of Overpayment to
Nobility.53

31.  The original Notice of Overpayment does not appear in the record. From
Ms. Steffens’ report, Ex. 44, it appears that the original Notice sought to recover
$325,709.45 based on alleged overpayments to Nobility, and a $5,000 fine.

32.  Nobility appealed on August 20, 2019.54 With its appeal letter, Nobility paid
the $5,000 fine and, because it conceded certain overpayments based on lack of
documentation or overbilling, also paid an additional $1,530.72 of the overpayment
attributed to violations concerning Ms. B.5® Specifically, Nobility did not contest three
categories of violations justifying recovery of that amount: (1) billing without
documentation of service, (2) overlap hours billed by multiple PCAs working for Nobility,

5T Ex. 2.

%8 The only claimed violation on this line item is “The Care Plan did not document the start/end dates, the
responsible party identity, an emergency plan, back up staffing or the usage of hours.” The fact that this
was evidently considered a care plan error is clearly an error. Two pages later, a series of line items
containing only the verbatim alleged violation are not counted as overpayments. See Ex. 2 at DHS0000037-
38.

59 Ex. 44.

80 Jdl.

61 See Ex. 2 at 0000035.

62 See Ex. 2 (overpayments spreadsheet), Exs. 18-38 (timesheets).

83 Ex. 1 (Amended Notice of Overpayment).

54 Nobility Ex. 1 (notice of appeal).

8 Jd.
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and (3) billing for more time than was documented.®® Nobility advised the Department
that it would also refund the Department for hours that the Department could document
were worked by a PCA who was simultaneously billing hours for another PCA agency,
but stated that it did not “have all required information to ascertain the amount of overlap,
and DHS will have to furnish that information.”®”

33. On October 18, 2019, the Department issued an Amended Notice of
Overpayment to Nobility.®8 The Amended Notice superseded the earlier Notice of
Overpayment issued in July 2019, and the Department informed Nobility that it need not
submit another appeal.®®

34. The Amended Notice sought to recover an overpayment in the amount of
$330,319.18, approximately $4,600 more than the overpayment initially identified.”® The
Amended Notice did not attribute specific amounts to the separate investigations involving
the care of Ms. B and of other recipients.”” A review of the spreadsheets documenting
the violations shows that the entire additional overpayment amount pertains to the other
recipients.”? In other words, the Amended Notice sought the same amount of
overpayments regarding the care of Ms. B, and revised upward the amount of
overpayments sought regarding the care of the other recipients to $57,283.38.73

C. Overpayment Amounts Determined

35. The Department established Nobility received overpayments pertaining to
the care of Ms. B in the amount of $271,505.08,74 because Nobility submitted timesheets
containing missing information or errors and because Ms. B did not have a valid care
plan.

36. The Department established Nobility received overpayments related to
other recipients in the amount of $57,129.30, due to deficiencies in the information
contained in timesheets for these services.”

37. The total amount of overpayments established by the Department is
$328,634.38.76

8 Jd.

57 Id.

68 Ex. 1.

8 Jd.

0 d.

" d.

2 See Exs. 2, 3 (documenting the total overpayment amounts; the total overpayment stated in Ex. 3 (Ms.
B. violations) is unchanged from the initial number, meaning that the entire additional overpayment applies
to the other recipients).

3 See Exs. 1, 2.

74 This represents the number alleged in the Amended Notice less the amount Nobility has conceded and
already paid.

75 This represents the number alleged in the Amended Notice less the amount of the one overpayment not
established. It does not include the already-paid $5,000 penalty, which is not at issue here.

6 This represents the sum of the above two numbers.
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38.  Any Conclusion of Law that is more properly considered to be a Finding of
Fact is incorporated herein.

39.  Any portion of the Memorandum below that constitutes a Finding of Fact is
incorporated herein.

Based on these Findings of Fact, the Administrative Law Judge makes the
following:

CONCLUSIONS OF LAW

1. The Commissioner and the Administrative Law Judge have jurisdiction in
this matter pursuant to Minn. Stat. §§ 14.50, 256B.04, subd. 15, .064, subd. 2 (2020).

2. The Department has complied with all procedural requirements of law and
rule. Appellant received due and proper notice of the Department’s determinations in this
matter and Appellant timely appealed. Therefore, this matter is properly before the
Administrative Law Judge and the Commissioner.

3. Abuse by a vendor is defined as “a pattern of practices that are inconsistent
with sound fiscal, business, or health service practices, and that result in unnecessary
costs” to the MHCP.”” Specific practices deemed by rule to be abuse by a vendor include
failing to develop and maintain health service records as required under Minn. R.
9505.2175, submitting repeated claims, or causing claims to be submitted, from which
required information is missing or incorrect under Minn. R. 9505.2165, and repeatedly
failing to comply with the requirements of the provider agreement that relate to the
programs covered by Minn. R. 9505.2160-.2245.78

4. The Commissioner may obtain monetary recovery from a vendor who has
been improperly paid as a result of conduct prohibited under Minn. Stat. § 256B.064,
subd. 1a, including fraud, theft, or abuse, or due to an error by the vendor or the
Department.”®

5. Appellant is a “personal care assistance provider agency,”®® and a “vendor
of medical care.”®’

6. To be eligible for reimbursement, PCA services must be provided according
to a care plan containing specific information related to the recipient and their needs.®
This information includes the start and end dates of the care plan; a description of the
recipient’s individualized needs for assistance with activities of daily living, instrumental

7 Minn. R. 9505.2165, subp. 2(A).

78 Id., subp. 2(A)(7), (18).

™ Id., subd. 1c(a).

8 See Minn. Stat. § 256B.0659, subd. 1(l); Minn. R. 9505.0335, subp. 1(D).

81 See Minn. Stat, § 256B.02, subd. 7(a); Minn. R. 9505.0175, subp. 50, .2165, subp. 16a (2019).
82 Minn. Stat. § 256B.0659, subd. 7(a)-(b); Minn. R. 9505.0335, subp. 2(D).
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activities of daily living, health-related tasks, and behaviors; and the dated signatures of
the recipient or responsible party and qualified professional.®3

7. As a condition of payment by the MHCP, a vendor must document each
occurrence of a health service rendered to a recipient.?

8. Providers must maintain certain specific documents, identified as health
service records, related to the provision of and billing for PCA services, including the
recipient’s care plan and daily timesheets containing all required items of information,.85
Providers are also required to maintain employee timesheets as financial records.®®
These timesheets must include, among other requirements, the full name and individual
provider number of the PCA, the signature of the recipient or the responsible party; and
arrival and departure times with a.m. or p.m. notations.®’

9. MHCP funds paid for a health service that is not documented shall be
recovered by the Department.88

10.  The Department bears the burden to establish, by a preponderance of the
evidence, that it may recover the amounts identified in its Amended Notice of
Overpayment.®

11.  The Department established that Ms. B did not have a valid care plan, such
that Nobility’s billings for Ms. B were deficient for all claims listed in Exhibit 3. Thus, the
Commissioner has authority to recover from Nobility an overpayment in the amount of
$273,035.80. Because Nobility has already paid $1,530.72 toward that amount, the
Department may recover the remaining amount of $271,505.08.

12. The Department did not establish that it may recover $154.08 for one
alleged violation, the next to last item listed at DHS0000035 in Exhibit 2. The Department
agreed that it would not seek recovery of overpayments for care-plan-only violations
related to recipients other than Ms. B, and this is such a violation.

13. The Department established that timesheets submitted for recipients other
than Ms. B contained errors or deficiencies, as detailed in Exhibit 2, and that the
Department has the authority to recover $57,129.30 in overpayments relating to the other
recipients.

14.  Any Finding of Fact that is more properly considered to be a Conclusion of
Law is incorporated herein.

83 Minn. Stat. § 256B.0659, subd. 7(b).

84 Minn. R. 9505.2175, subp. 1.

8 Minn. R. 9505.2175, subps. 1-2, 7(B), (H), (L).
8 Minn. R. 9505.2180, subp. 1(H).

87 Minn. Stat. § 256B.0659, subd. 12.

8 Minn. R. 9505.2175, subp. 1.

8 Minn. R. 1400.7300, subp. 5 (2019).
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15.  Any portion of the Memorandum below that constitutes a Conclusion of Law
is incorporated herein.

Based on these Conclusions of Law, and for the reasons explained in the
accompanying Memorandum, which is incorporated herein, the Administrative Law Judge
makes the following:

RECOMMENDATION

The Department has established by a preponderance of the evidence that it may
recover an overpayment from Appellant in the amount of $328,634.38. The Administrative
Law Judge recommends that the Commissioner AFFIRM the Amended Notice of
Overpayment with further amendments to reflect the erroneous $154.08 claimed violation

and Nobility’s prior payment.
WM éu/L—

BARBARA J. CASE
Administrative Law Judge

Dated: June 15, 2021

NOTICE

This Report is a recommendation, not a final decision. The Commissioner of the
Department of Human Services (Commissioner) will make the final decision after a review
of the record. Under Minn. Stat. § 14.61 (2020), the Commissioner shall not make a final
decision until this Report has been made available to the parties for at least ten calendar
days. The parties may file exceptions to this Report and the Commissioner must consider
the exceptions in making a final decision. Parties should contact Administrative Law
Office staff at DHS _AdminLaw@state.mn.us to learn the procedure for filing exceptions
or presenting argument.

The record closes upon the filing of exceptions to the Report and the presentation
of argument to the Commissioner, or upon the expiration of the deadline for doing so. The
Commissioner must notify the parties and Administrative Law Judge of the date the record
closes. If the Commissioner fails to issue a final decision within 90 days of the close of
the record, this Report will constitute the final agency decision under Minn. Stat. § 14.62,
subd. 2a (2020). In order to comply with this statute, the Commissioner must then return
the record to the Administrative Law Judge within ten working days to allow the Judge to
determine the discipline to be imposed.

Under Minn. Stat. § 14.62, subd. 1 (2020), the Commissioner is required to serve
a final decision upon each party and the Administrative Law Judge by first class mail or
as otherwise provided by law.
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MEMORANDUM
l. Introduction

The Department seeks to recover an overpayment from Nobility in the amount of
$328,788.46,%° for claims related to PCA services provided to Nobility’s clients.® The
Department’s claims fall within two categories. First, the majority of the claimed
overpayments, totaling $271,505.08,% relate to a single recipient, referred to in this report
as Ms. B.% Second, overpayments totaling $57,283.38 relate to other recipients.%

The Department argues it may recover overpayments relating to care billed for
Ms. B due to deficiencies in her care plan and PCA service documentation.®> With regard
to the other recipients, the Department rests its claim to recovery of the overpayment on
PCA service documentation issues.%

The Department bears the burden to prove its claims by a preponderance of the
evidence.¥ To establish a fact by a preponderance of the evidence, “it must be more
probable that the fact exists than that the contrary exists.” If the evidence is equally
balanced, then that fact or issue has not been proven by a preponderance of the
evidence.®

The Department has established that it may recover the entire claimed
overpayment, less amounts already paid, for claims related to Ms. B. With regard to the
other recipients, in all but one instance, the Department may recover the claimed
overpayment.

Il The Department’s Authority to Recover Overpayments for Recordkeeping
Violations

Nobility argues that Minnesota law only allows the Department to seek a penalty
for recordkeeping errors such as the timesheet and care plan violations alleged by the
Department. Nobility correctly points out that the Department’s Hearing Notice cites only
to recordkeeping statutes and rules as the justification for recovering overpayments.
Specifically, the Department cites to Minnesota Statutes, sections 256B.064, 256B.0625,

9 As discussed in the factual findings above, this is the amount at issue once Nobility’s prior payment and
the one erroneous violation are taken into account.

91 Ex. 1.

92 Again, this number is less Nobility’s prior payment, all of which pertained to violations regarding care for
Ms. B.

9 Exs. 1, 3, 44.
% Exs. 1, 2, 44.
9 Exs. 1, 3, 44.
% Exs. 1, 2, 44; Nobility Ex. 1.

% Minn. R. 1400.7300, subp. 5.
% City of Lake EImo v. Metropolitan Council, 685 N.W.2d 1, 4 (Minn. 2004).
® Id.
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subd. 17; and Minnesota Rules 9505.01.80, 9505.0210, 9505.0315, 9505.0465, and
9505.2160 to 9505.2245, 100

Under Minn. Stat. § 256B.064, subd. 1c, the Department “may obtain monetary
recovery from a vendor who has been improperly paid either as a result of conduct
described in subdivision 1a or as a result of a vendor or department error, regardless of
whether the error was intentional.” Under subdivision 2b of the same statute, the
Department may penalize a vendor with a monetary fine “for failure to fully document
services according to standards in this chapter and Minnesota Rules, chapter 9505.”1%1

Nobility argues that the Department did not allege, notice, or establish a basis for
recovery of overpayments under Minn. Stat. § 256B.064, subds. 1a and 1c. Nobility
further argues that, due to these failures, the Department’s recovery for recordkeeping
errors is limited to the monetary penalty established in Minn. Stat. § 256B.064, subd. 2b.

Under Minn. Stat. § 256B.064, subds. 1a and 1c, “abuse in connection with the
provision of medical care to recipients of public assistance” is a valid basis for the
Department to recover overpayments. “Abuse” includes “submitting repeated claims, or
causing claims to be submitted, from which required information is missing or incorrect,”
“submitting repeated claims, or causing claims to be submitted, for health services which
are not reimbursable under the programs,” and “failing to develop and maintain health
service records as required under part 9505.2175.”'%2 Furthermore, under Minn. R.
9505.2175, “as a condition for payment by a program, a vendor must document each
occurrence of a health service provided to a recipient,” including adhering to certain
timekeeping standards, and “[p]rogram funds paid for a health service not documented in
a recipient’s health service record shall be recovered by the department.”

As a preliminary matter, the Administrative Law Judge concludes that Minnesota
law does not limit the Department’s remedies for recordkeeping errors to imposition of a
monetary penalty. The language of statute and rule is clear that, if the Department can
establish abuse, recovery of overpayments is appropriate.’®® As the Department points
out, this tribunal has previously concluded that “[tlhe Department’s ability to recover
overpayments is not limited by its ability to also impose fines for noncompliant PCA
documentation.”’® Although this tribunal’s reports and orders are not precedential, the
Administrative Law Judge finds this reasoning persuasive.

The Administrative Law Judge also finds that the Department alleged, noticed, and
proved that Nobility submissions constituted abuse, which is a statutory basis for recovery
of overpayments under Minn. Stat. § 256B.064, subds. 1a and 1c. Through Ms. Steffens’
testimony, which was supported with Nobility’s records, the Department proved that
Nobility submitted numerous claims that were not reimbursable due to errors in time sheet

190 Hearing Notice at 3.

101 Minn. Stat. § 256B.064, subd. 1b.

102 Minn. R. 9505.2165, subp. 2(A)(1), (3), and (7).

193 See Minn. Stat. § 256B.064, subds. 1a and 1c; Minn. R. 9505.2165, subp. 2(A).

194 In the Matter of the SIRS Appeal of Elite Nursing Services, Inc., OAH 84-1800-34588, 2018 WL 3586883
at *11 (Minn. Office Admin. Hearings May 22, 2018).
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documentation; repeated submission of claims containing errors or lacking required
information is, by definition, abuse and allows recovery of overpayments for those
claims.1%%

M. Violations Pertaining to Ms. B

The Department contends that it may recover $271,505.08 in overpayments of
MHCP funds for services for Ms. B’s care due to deficient care plans or timesheets. The
Amended Notice of Overpayment indicates that the Department determined that Nobility
submitted claims for services provided with the following deficiencies: (1) no provider ID
on the timesheet; (2) expired care plan; (3) illegible timesheet; (4) no end dates
documented on the care plan; (5) PCA overlap with other PCAs; (6) no time sheet for a
date of service; (7) PCA overlap with work for another agency; and (8) no a.m./p.m.
markers on reported hours.'%

With regard to instances in which billed PCA services for Ms. B overlapped with
the PCA’s work for another agency, Nobility argues that the Department has not
established the number of overlapping hours that the PCA worked, among other closely
related arguments.'®” The Administrative Law Judge has reviewed Exhibit 3, which lists
each of the overpayments pertaining to Ms. B'’s care, and notes that each reported “PCA
overlap with work for another agency” line item is supported by at least one other identified
care plan violation."®® Consequently, whether the Department established the PCA
overlap hours is immaterial to determining whether the Department may recover these
funds because the Department established that the care plan violations occurred.

Exhibit 16, Ms. B’s care plan, does not have an end date as required by statute; '
the space marked “Care Plan End Date” is blank. Furthermore, by statute, Ms. B'’s care
plan expired on May 12, 2017, one year after its stated start date.''® Each of the violations
identified by the Department pertaining to Ms. B’s care is supported by the face of the
care plan itself or by the lack of a valid care plan. Therefore, the exact calculation of
overlapping PCA hours, or any other timekeeping violation, is not determinative of the
Department’s authority to recover funds.

Analyzing the same set of statutes and rules, the court of appeals concluded that
a vendor’s failure to maintain statutorily compliant care plans constitutes abuse and
warrants recovery of overpayments.’" Specifically, the court held that care plan
violations, including lack of end dates, fit both the general definition of abuse found in

195 Minn. R. 9505.2165, subp. 2.A.(1).

1% Ex. 1; see also Ex. 44 (breaking out these eight alleged violations as those pertaining to Ms. B.).

197 See Nobility’s Closing Argument at 5-7.

198 See Ex. 3. Some of these violations are also supported by alleged timesheet issues. Because timesheet
issues are not material to addressing the issue of whether the Department is entitled to recover any
overpayment related to Ms. B.’s care, the Administrative Law Judge declines to analyze them in further
detail.

199 See Ex. 16; Minn. Stat. § 256B.0659, subd. 7(b)(1).

10 See Ex. 16; Minn. Stat. § 256B.0659, subd. 7(c).

" Matter of SIRS Appeal by 1 Best Care, Inc., No. A20-0904, 2021 WL 1245294, at *3 (Minn. Ct. App.
Apr. 5, 2021).
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Minn. R. 9505.2165, subp. 2(A),""? and one of the more specific definitions found in
subpart 2(A)(7), “failing to develop and maintain health service records as required under
part 9505.2175.”1"3 (The other specific definitions of abuse were not at issue in the case.)
Although this is not a precedential decision, the Administrative Law Judge follows its
persuasive interpretation of the same statutes and rules under similar circumstances.

Under Minn. R. 9505.2165, subp. 2(A)(1) and (3), abuse also includes “submitting
repeated claims, or causing claims to be submitted, from which required information is
missing or incorrect” and “submitting repeated claims, or causing claims to be submitted,
for health services which are not reimbursable under the programs.” Although care plans
are not submitted to the Department during the reimbursement process, they are
statutorily required for reimbursement and are integrally connected to the submissions for
reimbursement. By statute, a PCA’s “activity documentation [on the timesheet] must
correspond to the personal care assistance care plan."''* In recognition of that
requirement, the acknowledgement on each of Nobility’s timesheets states that the PCA’s
signature “verif[ies] that the information entered above are accurate and were performed
as specified in the consumer care plan.”'"s

In the case of Ms. B, the care plan was not statutorily compliant due to lack of end
date for some violations, and not in place at all due to statutory expiration for the rest of
the violations. Submitting timesheets without a valid care plan in place means that the
timesheets did not correspond to the care plan, and thus did not contain required
information, which constitutes abuse under subpart 2(A)(1). Furthermore, it means that
these timesheets are repeated claims for reimbursement for services that were not
reimbursable,''® which constitutes abuse under subpart 2(A)(3).

Because Ms. B’s care plan was deficient for all of the violations identified by the
Department, the Administrative Law Judge concludes that Nobility repeatedly submitted
claims from which required information was missing or incorrect, repeatedly submitted
claims that were not reimbursable, and failed to develop and maintain health service
records as required by rule, all of which constitute abuse under Minn. R. 9505.2165,
subp. 2(A)(1), (3), and (7), and thus provide a basis for recovery of an overpayment under
Minn. Stat. 256B.064, subds. 1a and c. Therefore, the Department has the authority to
seek $271,505.08, the amount of the overpayment that has not already been collected.

"2 Defining “abuse” as “a pattern of practices that are inconsistent with sound fiscal, business, or health
service practices, and that result in unnecessary costs to the programs or in reimbursements for services
that are not medically necessary or that fail to meet professionally recognized standards for health service.”
113 1 Best Care, 2021 WL 1245294 at *3.

14 Minn. Stat. § 256B.0659, subd. 12(b).

15 See, e.g., Ex. 19 at DHS0000666.

8 To be eligible for reimbursement, PCA services must be provided according to a care plan containing
specific information related to the recipient and their needs. See Minn. Stat. § 256B.0659, subd. 7(a)-(b);
Minn. R. 9505.0335, subp. 2(D).
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IV.  Violations Pertaining to Other Recipients

With regard to other recipients, the Department seeks to recover an overpayment
in the amount of $57,283.38.""" In recognition of the high quality of Nobility’s care plan
forms, the Department agreed not to seek recovery of possible overpayments that were
supported only by care-plan violations, and instead sought a flat $5,000 penalty for those
violations, which Nobility already paid.""®

Nobility did not raise any specific challenges to the timekeeping violations alleged
by the Department.”? Instead, Nobility argues that the Department does not have the
regulatory authority to seek recovery of overpayments, rather than monetary penalties,
for these violations. As addressed above, the Administrative Law Judge rejects this
argument.

The Administrative Law Judge has reviewed Exhibit 2 (alleged violation line items)
and Exhibits 18-38 (timesheets) and concludes that, in all but one instance, the
Department established that the timesheets in question were deficient due to: (1) no
provider ID documented on timesheet; (2) no responsible party signature on timesheet;
and/or (3) no a.m./p.m. markers accompanying time entries on timesheet.'?

In one instance, the Administrative Law Judge observed that the Department
sought an overpayment in the amount of $154.08 for a line item that did not allege a
timesheet violation.'?' Because the Department agreed not to seek recovery of an
overpayment for care-plan-only violations, this amount is subtracted from the total
overpayment amount.

The Administrative Law Judge concludes that Nobility repeatedly submitted claims
from which required information was missing or incorrect, which constitutes abuse under
Minn. R. 9505.2165, subp. 2(A)(1). Therefore, the Department may recover an
overpayment of $57,129.30 under Minn. Stat. § 256B.064, subds. 1a and c.

V. Conclusion

The Department established, by a preponderance of the evidence, that it may
recover an overpayment from Nobility in the amount of $328,634.38. The Administrative
Law Judge recommends that the Commissioner AFFIRM the Amended Notice of
Overpayment, with further amendments to reflect the erroneous $154.08 claimed violation
and Nobility’s prior payment.

B. J.C.

117 Id.

118 Test. Steffens; Ex. 44; Nobility Ex. 1.

119 See Nobility’s Closing Argument.

120 See Minn. Stat. § 256B.0659, subd. 12(c) (requiring those features to be present on PCA timesheets).
121 See Exhibit 2 at DHS0000035 (penultimate entry on that page).
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