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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF HUMAN SERVICES

In the Matter of the Appeal by Michelle FINDINGS OF FACT,
Benjamin of the Order of License CONCLUSIONS OF LAW,
Revocation AND RECOMMENDATION

This matter came before Administrative Law Judge Barbara Case for a hearing on
August 25th and 26th. The record closed on September 30, 2020, with the filing of
Appellant’s closing statement.

Briana J. Williams, Assistant Mille Lacs County Attorney, and Sydney J. Silko,
Assistant Pine County Attorney, appear on behalf of the Minnesota Department of Human
Services (Department). Zorislav R. Leyderman, The Law Office of Zorislav R. Leyderman,
appears on behalf of Michelle Benjamin (Appellant).

STATEMENT OF THE ISSUES

1. Did Pine County properly determine that Appellant was responsible for
maltreatment by neglect of a child under Minn. Stat. § 626.556, subd. 2(g) (2018)?"

2. Did the Department correctly determine that Appellant knowingly withheld
relevant information or provided false or misleading information related to the criminal
history of A.B., under Minn. Stat. § 245A.07, subd. 3(a)(3) (2018)?

3. Did the Department properly revoke Appellant’s license under Minn. Stat.
§ 245A.07, subds. 1 and 37

4. Did the Department properly deny Appellant’s application for a foster care
license under Minn. Stat. § 245A.07, subd. 3(a)(3)?

5. Did A.B. demonstrate that she does not pose a risk of harm to children
served by the program, despite her disqualification under Minn. Stat. § 245C.22, subd. 4
(2018)?

1- All of the substantive statutory citations in portions of this report that describe the Order of Revocation as
it was written are to the statutes as published by the Revisor’s Office in 2018. Many of the relevant statues
in chapter 626 have been moved to chapter 260E and renumbered as of 2020, and the Conclusions of Law
section cites to the renumbered 2020 version of the statutes, which are the current authority.



6. Did V.L. demonstrate that she does not pose a risk of harm to children
served by the program, despite her disqualification, under Minn. Stat. § 245C.22, subd. 47

SUMMARY OF RECOMMENDATION

The Administrative Law Judge finds that the Department and County have shown
by a preponderance of the evidence that Appellant committed maltreatment by neglect
and did not demonstrate that she complied with all applicable laws and rules. The
Administrative Law Judge also finds that A.B. and V.L. did not demonstrate that they do
not pose a risk of harm. Therefore, the Administrative Law Judge respectfully
recommends that the Department uphold the maltreatment determination, the denial and
revocation of Appellant’s foster care license and the disqualifications of A.B. and V.L.

Based on the evidence in the hearing record, the Administrative Law Judge makes
the following:

FINDINGS OF FACT
. Background

1. Appellant is a 48-year-old mother of three daughters, two adults and A.B.,
a minor. Appellant lives in Pine County. She has a bachelor’s degree in psychology,
business and organizational behavior.?2 She was an Early Head Start Coordinator for two
years where she supervised a staff of 30.3 Appellant has no criminal history and does not
use drugs, alcohol or tobacco.*

2. Appellant was a licensed foster care provider for ten years. Appellant was
licensed as a foster care provider by the Mille Lacs Band of Ojibwe (MLBO) from 2004 to
2014.°

3. Appellant was an employee of MLBO from 2016 to 2018.6

4. In early 2018, one of Appellant’s adult daughters had three children who
were in the custody of the MLBO. Knowing her grandchildren would need foster care,
Appellant began the process of obtaining a foster care license to allow them to live with
her or to provide respite care.” While MLBO has authority to issue foster care licenses, it
could not for Appellant because MLBO viewed her previous employment with MLBO as
a conflict of interest.?

2 Ex. MLC100 (Foster Care Application, March 12, 2018): Testimony (Test.) of Michelle Benjamin; Test. of
Jen Fronk.

3 Test. of M. Benjamin.

4 Ex. PC103 (Letter, Dec. 15, 2016); Test. of M. Benjamin.

5 Ex. MLC101.

61/d.

" Test. of M. Benjamin.

8 Test. of J. Fronk; EX. MLC 109 (Recommendation from MLC, May 22, 2019). The recommendation notes
the conflict of interest.
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5. In March 2018, Appellant applied for a foster care license
(March Application) from Mille Lacs County (MLC) where she resided.® At the time, she
had two grandchildren placed with her by the MLBO on an emergency family child foster
care placement: D.B., age eight and D.Z, age three. '° Appellant also had custody of her
daughter, A.B., age 15, and another granddaughter, D.M., age ten." Jen Fronk, an
employee with Mille Lacs County Community and Veteran’s Services, was the licensing
worker for Appellant.'?

6. Appellant’s March Application was incomplete, so she filed another
application on June 6, 2018 (June Application).’® In addition to the two applications,
Appellant provided MLC with an “individual fact sheet” on March 12, 2018.'* On the fact
sheet, Appellant stated that A.B., had been charged with and/or convicted of an offense
as a juvenile, been subject to juvenile probation, and been involved with law
enforcement.’ In fact, A.B. had been charged with three counts of misdemeanor assault
in the fifth degree on July 9, 2017.16

7. Appellant truthfully answered “yes” to the question of whether anyone in the
household had been charged or convicted of an offense and “yes” to whether anyone had
been charged with a juvenile offense, and she falsely answered “no” to whether anyone
had been involved in an assault whether or not legal charges were brought.”

8. A 2016 letter from MLBO to Appellant indicated that Appellant’s foster care
license had once been suspended. Appellant’s 2016 suspension related to her failure to
assure that the grandchildren were not left unattended with their mother or with any
unapproved person.'®

9. This letter is the only information MLC received from MLBO after requesting
records related to Appellant.’92°

10.  In April 2018, Appellant attended MLC'’s orientation for potential foster care
licensees. The orientation includes information on expectations for foster care providers,
the licensing process, and the requirements in rule and statute. Appellant completed this
training and had a home study completed by Ms. Fronk. A background study was

°d.

10 Test. of J. Fronk; Test. of M. Benjamin.

" Ex. PC 010 (Chronological notes, various dates). There was another grandchild who required placement
(D.N.), but during the events at issue in this report that child was not in Appellant’'s home.

12 Test. of J. Fronk.

3 Ex. MLC 101 (Foster Care Application, June 6, 2018).

4 Ex. MLC 102 (Individual Fact Sheet, March 12, 2018).

S 1d.

6 Ex. PC 023 at 28 (Background study record review, January 24, 2019); Ex. MLC 112 (Delinquency
Petition). The incident included assaulting staff at “Village Ranch” and assaulting a police officer.

7 Ex. MLC 102 at 3.

8 Ex. MLC 103.

% Test. of J. Fronk.

20 Test. of J. Fronk.
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completed on Appellant and on her minor daughter A.B and in June 2018, the Department
notified A.B. that she had cleared the background study.?’

11.  On November 28, 2018, Appellant was licensed as a foster care provider
by MLC.?%

12.  On December 1, 2018, Appellant moved to Hinckley in Pine County.? In
accordance with Department protocol, MLC kept the foster care license open so Appellant
could continue to be licensed while she applied for a license with Pine County.?*

13. On December 12, 2018, Appellant’s minor daughter, A.B., was convicted of
misdemeanor domestic assault for an altercation that occurred in September 2018.
Appellant did not report the incident, arrest, or conviction to Ms. Fronk.?®

14. On December 17, 2018, Appellant and A.B. received clear background
study reports from the Department.®

15.  On April 26, 2019, the Department disqualified A.B. for her December 12,
2018, conviction for misdemeanor domestic assault.?” A.B. appealed the disqualification
by letter dated May 5, 2019.%8

16. Ms. Fronk first learned A.B. had been charged with and convicted of
domestic assault when the Department disqualified A.B. by letter dated April 26, 2019.%°

17.  After Ms. Fronk learned about A.B.’s disqualification, she recommended to
the Department that Appellant’s foster care license be revoked and that A.B.’s request for
a variance from her disqualification not be granted.*® No variance was granted from the
disqualification and it was not set aside.3' The Department subsequently issued an order
of revocation of the Mille Lacs County license on October 10, 2015.3? The Department
issued an amended order of revocation on November 15, 2019.33

18. By letter dated October 28, 2019, Appellant requested a contested case
hearing to appeal her license revocation.3*

21 |d.; Test. of M. Benjamin.

22 Test. of J. Fronk.

2 d.

2 Test. of J. Fronk.

% Test. of J. Fronk; Ex. MLC 104 (Letter to A.B., April 26, 2019).

26 Ex. PC 023 at 8-9 (Background study reports, December 17, 2018).
27 Ex. MLC 104 (Letter to A.B., April 26, 2019).

28 Ex. MLC 106 (Letter, May 5, 2019).

2 Test. of J. Fronk.

30 Test. of J. Fronk; Ex. MLC109 (Letter, May 22, 2019).

3T Ex. MLC 104 (Letter from Department, October 10, 2020).

32 Ex. MLC 115 (Order of License Revocation, October 10, 2019).

33 Ex. MLC 116 (Amended Order of License Revocation. 15, 2019).

34 Ex. PC 018 at 37-40 (Letter, October 28, 2019); Ex. MLC 117 (Letter from Department with attachments,
Nov. 20, 2019).
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Il Pine County: Maltreatment Determination and License Denial

a. Application, Background studies, License Denial

19.  Having moved from Mille Lacs County to Pine County, Appellant applied for
a foster care license from Pine County on November 28, 2018 (November Application),
in order to care for D.B and D.Z.3°

20. At the time of the November Application, Appellant’s household consisted
of herself, her 15-year-old daughter, A.B., and her nine-year-old granddaughter, D.M.3¢
A.B. was not consistently living in the house because at times she was placed out-of-
home.3” Appellant listed one potential substitute caregiver, a family member named
Denise Pike.%®

21.  Nikki Wiener, the Pine County foster care licensor for Appellant’s
November Application, sought updated background studies as part of the process. She
also gave Appellant Pine County’s foster care application information.3®

22. On December 17, 2018, A.B.’s background study came back clear from the
Department.4°

23. InJanuary 2019, Pine County received “word of mouth” reports of criminal
history regarding A.B. and V.L., one of Appellant’s adult daughters.#' Concern over those
reports prompted Pine County to request the Department re-check A.B.’s background.#?

24.  Appellant called Ms. Wiener on January 10, 2019, and discussed A.B.’s
background study with her. During the conversation, Ms. Wiener asked about any other
charges against A.B. Appellant told her about a domestic assault against her father and
an assault on a police officer. Appellant did not mention any charges occurring in 2017.43

24.  Subsequently, A.B.’s background study showed that she had been: charged with
misdemeanor assault for an incident on July 9, 2017, and convicted on August 14, 2017;
charged with misdemeanor assault for an incident with police on August 24, 2018; and,

35 Ex. PC 002 (Foster Care Application, November 28, 2018). The application is stamped received by Pine
County on December 3, 2018.

36 Id.

37 See generally PC Exs. While there is no precise chronology of where A.B. was during the events
underlying this matter, the evidence indicates that she was not in Appellant’s home when Appellant went
to her eye doctor.

38 Ex. PC 002.

3 Test. of N. Wiener; Ex. PC 002 (Application, November 28, 2018); Ex. PC 003; Ex. PC 023 (Letter to
Department recommending Appellant’s license be denied, June 3, 2019).

40 Ex. PC23 at 8 (Background Study Clearance, December 17, 2018).

41 Test. of N. Weiner

42 Test. of N. Wiener.

“d.
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charged with misdemeanor domestic assault on September 24, 2018, and convicted on
December 12, 2018.44

25.  OnJanuary 11, 2019, Pine County gave juvenile petitions about A.B. to the
Department.*® On January 24, 2019, Pine County inquired about the background study
and the Department followed up with its background study unit.*¢ Pine County inquired
again on April 2, 2019.47 The results of this third background study were not conveyed to
A.B. or Pine County until April 26, 2019.4®

26.  On April 26, 2019, the Department informed A.B. that she was disqualified
because of the domestic assault that occurred on September 24, 2018. The Department
also considered charges of assault from August 24, 2018, which were still pending when
A.B.’s background study was completed.*®

27. A.B. requested reconsideration and Ms. Wiener recommended to the
Department that the disqualification not be set aside due to the number of incidents and
pending charges.®® The Department did not set aside A.B.’s disqualification or grant a
variance. The Department gave great weight to the vulnerability of the foster children, the
lack of time that had elapsed since the assault, the lack of documentation of successful
treatment, and A.B.’s failure to take responsibility for her actions. 5’

28. In December 2018, Appellant let Pine County know that she might use her
adult daughter, V.L, as a substitute caregiver.>> Because she might be used as a
caregiver, and because “other sources” had told Pine County V.L. was living with
Appellant, the County submitted a background study request for V.L.53

29. V.L.s background study came back on January 23, 2019, with no indication
of any criminal history. On January 24, 2019, Pine County told the Department that it
knew V.L. had criminal charges. As a result, the Department ran another background
study on V.L. and ultimately disqualified her on March 15, 2019.54 Pine County
recommended to the Department that the disqualification be set aside because there was
only one disqualifying event and disqualifier and there was not a similarity between the
victims and those in the foster care home.>® The Department disagreed with Pine County
and did not set aside or grant a variance.®® Although the theft occurred in 2015, the

44 Ex. PC 020 (Letter April 26, 2019, and attachments).

4 Ex. PC 003 at 3 (Email from Pine County to Department, January 11, 2019).
46 Ex. PC 003 at 1 (Email from Office of Inspector General to Pine County, Jan. 24, 2019).
47 Ex. PC 003 at 3rd p.1 (Email from Pine County to Department, April 2, 2019).
48 Test. of N. Wiener; Ex. PC 020 (Disqualification letter, April 26, 2019).

9 d.

S0 Ex. PC 022.

STEx. PC 025.

52 Test. of N. Wiener.

53 d.

54 d.

55 Ex. PC 018 at 1-3.

6 Id. at 4-7.
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Department noted other, more recent criminal activity, including a conviction for
possession of syringes in April 2019.%7

30. By letter to the Department dated June 3, 2019, Pine County recommended
that Appellant’'s foster care license application be denied because of A.B.'s
disqualification which had not been set aside.%® Pine County alleged that Appellant
withheld relevant information but not that she provided false information.%®

31.  On October 10, 2019, the Department issued an Order of License Denial.®°
On November 15, 2019, the Department issued an amended Order of License Denial.®"

32. Appellant appealed the Order of License Denial on October 28, 2019, by
letter received by the Department on October 30, 2019.52

b. Maltreatment Investigation

33. In the month before June 20, 2019, Appellant’s eye had been red in the
white of the eye and the condition did not improve over the month. A few days before
June 20, she noticed that her right eye would go black for a few seconds and she had a
hard time seeing out of it. She was afraid of going blind because she has diabetes. On
June 19, 2020, she called her eye doctor, who is in Elk River, and was told that she might
have some sort of eye detachment and might need emergency eye surgery. An
appointment was scheduled for the morning of June 20, 2019. She was advised to bring
a driver in case she needed eye surgery or had her eyes dilated. Though she had no one
to drive her home, she decided to go on her own because she did not want to take any
chances with her eyesight.5?

34.  On the morning of June 20, Appellant’'s household consisted of D.M, age
ten, D.B., age eight, and D.Z., age three. Though she states she tried repeatedly,
Appellant had been unsuccessful in arranging substitute caregivers through the MLBO or
Pine County. As she considered her options for the eye appointment, Appellant rejected
the idea of bringing the children with her. According to Appellant, she did not know who
would watch them while she got her exam and possible surgery. She did not want to
inconvenience the office staff. She was also concerned about driving the children home
with her pupils dilated.%*

35. Appellant arranged for V.L., who did not have a car and needed to get a
ride from a friend, to care for the children while she attended the appointment. However,
on the morning of June 20, V.L. called saying she was running 30 minutes late. Appellant

57 Id. at 29-36; Test. of N. Wiener.

%8 Ex. PC 023 at 1-7 (Letter, June 3, 2019) (containing a concise chronological narrative about the
application and A.B.’s disqualification); Test. of N. Wiener.

59 Test. of J. Fronk.

80 Ex. PC 004.

61 Ex. PC 005.

52 Ex. PC 006 (Appeal Letter, October 28, 2019).

63 Ex. PC 013; Test. of M. Benjamin.

64 Test. of M. Benjamin.
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believed that D.M. was permitted to watch the children for up to 30 minutes.®® She woke
up D.M. to take care of the two younger children, who were still asleep, because she
needed to leave by 8:30 a.m. to make her 9:45 a.m. eye appointment. Once she was on
the road, she turned off her cell phone because, according to Appellant, she believed it
was unsafe to drive with it on as a result of a car accident in which she was involved in
2017. The person who was going to give V.L. a ride had a flat tire and so V.L. was unable
to make it to Appellant’s home. V.L. tried numerous times to call Appellant but could not
reach her because Appellant’s phone was off.%¢

36. D.M. fell back asleep and when she woke up the two younger children were
gone from the home. While D.M. was asleep, the eight-year-old and three-year-old
children walked to the Family Dollar store, which is about three quarters of a mile away
from Appellant’'s home. To get to the store, the children were required to cross a highway
overpass. Someone who saw the unaccompanied children called the police. Two police
officers found the children and offered them a ride home. The eight-year-old child was
upset at the offer of a ride in the police car and asked to walk home. The police allowed
the two children to walk home but followed them with the squad car. When they arrived
home, D.M. was waiting for them on the driveway. D.M. informed the police officers that
she had told Appellant that the children were missing, and that Appellant was on her way
home.®”

37.  Appellant turned her cell phone back on after her eye exam and while she
was waiting for her eyes to adjust from dilation. She had learned that her eye had a
contusion and required compression and eye drops. Once the phone was on, D.M. called
and told Appellant the two younger children were missing. Appellant rushed home.
Appellant told D.M. to call police and to look around the neighborhood. Appellant believed
V.L. must have arrived while D.M. was asleep and taken the children somewhere.®®

38.  Adriane Wimmer is a child protection investigator for Pine County. She was
assigned to investigate Appellant’s facility about the June 20, 2019, incident.®®

39.  During the investigation, on June 21, 2019, Appellant told the investigator
that MLBO told her D.M. could watch the children. Appellant also expressed that

85 Test. of M. Benjamin; Ex. PC 012 (Maltreatment Determination Letter, June 26, 2019, with “Home Alone”
attachment). The “Home Alone” Guidelines states that children must be “11 years or older to babysit
younger children.” However, Appellant testified she had not been given this handout prior to June 20, 2019.
There is no evidence in the record to contradict Appellant’s account, and it is not noted as an attachment
to the letter with which it shares an exhibit number. Appellant’s testimony is consistent with exhibit PC 013,
the letter she sent to Pine County explaining what occurred on June 20, 2019, and stating she had not
previously seen the guidelines.

8 Jd.

67 Ex. PC 007 (Pine County Sheriff's Office Report, June 20, 2019); Test. of M. Benjamin.

6 Ex. PC 013 at 1-8 (Letter to Rebecca R. Foss, undated). Although the letter is undated, the exhibit
includes a blank page with Pine County’s date received stamp.; PC 011 (Chronological notes, various
dates). This exhibit contains the investigator's notes regarding what Appellant told her on June 21, 2019,
during her investigation. Appellant’s account on that date coincides in all major and relevant ways with her
testimony.

89 Test. of A. Wimmer; PC 010 (Chronological notes, various dates).
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eight-year-old D.B. was very difficult to parent, did the opposite of what she was told, lied,
engaged in self-injurious behaviors, and had a history of trying to run away to go to Taco
Bell. Appellant also said D.B. knew she should not leave the house with her little brother,
three-year-old D.Z., who also was very active and tended to run off. Appellant stated that
D.B. needed multiple adults to care for her. Appellant told the investigator that the incident
was her fault and V.L.’s.”®

40. For at least three months prior to the June 20 incident, Appellant had been
trying to get help with D.B. from both MLBO and Pine County. Appellant had requested
that they find another placement for her because she “could not handle her,” was afraid
she would run away, and only “trusted her when she was sleeping.””’

41. D.B and D.Z. were removed from Appellant’s care by MLBO on June 21,
2019.72

42. By letter dated June 26, 2019, Pine County informed Appellant that it
determined she was responsible for maltreatment by neglect for failure to provide for
necessary supervision or childcare arrangements appropriate for a child after considering
various factors. The letter informed Appellant of her right to request reconsideration of the
determination.”® Enclosed with the letter was a copy of Pine County’s “home alone”
guidelines which states that children must be at least 11 years old to babysit younger
children.”

43. Appellant requested reconsideration in a detailed letter describing the
events leading up to and on June 20, 2019. It was received by Pine County on July 8,
2019.7° Included with Appellant’'s reconsideration request was a letter explaining the
events from V.L.’s perspective,’® medical records from the eye examination,”” letters of
support for Appellant,”® and medical records for the three-year-old.”®

44. By letter dated July 17, 2019, Pine County denied Appellant’s request for
reconsideration and informed her of her right to appeal the determination.®

45.  Appellant appealed the maltreatment determination on August 14, 2019.%'

0 Ex. PC010 (Investigative notes, June 21, 2019); Ex. PC 013.

" d.

2EX.PC 011 at 6-7.

73 Ex. PC 012 (Letter and attachment, June 26, 2019). The letter cites Minn. Stat. § 626.556, subd. 2(g)(3).
" d.

S Ex. PC 013 at 1-8 (Letter to Rebecca R. Foss, undated). Although the letter is undated, the exhibit
includes a blank page with Pine County’s date received stamp.

8 Ex. PC 013 at 9-13 (Letter from V.L., July 7, 2019).

TEx. PC 013 at 14-16.

8 Ex. PC 013 at 17-19.

® Ex. PC 013 at 20-23.

8 Ex. PC 014 (Letter, July 17, 2019). The letter states that there had been “over a dozen child reports
submitted to this agency over the last year regarding the children in your care.” There are spreadsheet
pages attached but no descriptive detail regarding those reports.

81 Ex. PC 015 (Letter, August 14, 2019).
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M. Disqualification of A.B.

46. On September 27, 2018, A.B. was charged with Fourth Degree Assault and
obstruction of legal process for an incident in which she bit a police officer on the officer’s
arm.82

47.  As aresult of an altercation with her father, A.B. pled guilty in juvenile court
on December 12, 2018, to misdemeanor domestic assault. A.B., whose left arm was then
in a cast, states she was defending herself. A.B. pled guilty because she did not want her
father to get in trouble and have him be angry with her.8?

48. On February 4, 2019, A.B. was charged with giving a false name to a police
officer.84

49. By letter dated April 26, 2019, the Department disqualified A.B. from any
position allowing direct contact with, or access to, persons receiving services from
Appellant and told A.B. how to request reconsideration.

50. On May 5, 2019, while she was in a residential placement, A.B. appealed
her disqualification by letter.8¢ A.B.’s request for reconsideration was received by Pine
County on May 13, 2019.87

51. In her request for reconsideration, A.B. admits to having anger issues, and
to having disagreements with her parents in front of a niece, but states that she has never
harmed her nieces and nephews. She points out that she has taken care of them by
getting them ready for school, cooking for them, doing their laundry and generally helping
Appellant.8

52. On May 21, 2019, Pine County recommended to the Department that A.B.’s
disqualification not be “set-aside.”®® Among other factors, the County notes an additional
assault charge levied against A.B. for assaulting a police officer on April 1, 2019. A.B.
scratched the officer and drew blood.°

53. The Department affirmed A.B.’s disqualification. When considering the nine
statutorily required factors, the Department gave the most weight to the intentionality and
violence of the act of A.B. drawing blood by scratching her father. The Department also
placed weight on the fact that A.B.’s therapy progress reports noted her lack of

82 Ex. PC 023 at 8-12 (Juvenile Delinquency Petition, Sept. 27, 2018).

8 Test. of A.B.; Ex. MLC 106 and PC 021 (Letter, May 5, 2019); PC 023 at 16-19, (Juvenile Petition,
September 25, 2018).

84 Ex. PC 022 at 15 (Juvenile Delinquency Petition, February 4, 2019).

85 Ex. PC 020 (Department Disqualification Letter, April 26, 2019).

8 Ex. PC 021 (Letter to Department, May 5, 2019).

87 Ex. PC 024 at 10-11. (Letter, May 5, 2019).

88 Id.

8 Ex. PC 022 (Pine County Letter and attachments, May 21, 2019).

% Ex. PC 022 at 25-29, (Juvenile delinquency Petition, April 2, 2019).
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follow-through on abstaining from “using” (presumably controlled substances) and a need
for additional coping skills. The Department noted A.B. had another fourth-degree assault
charge after completing therapy and so questioned the therapy’s efficacy. The
Department also considered the challenging behaviors of the children in the foster care,
Pine County’s recommendation that the disqualification not be set-aside and the
Department’s view that A.B. had not accepted responsibility for her actions, thus making
it less likely that she will change her behavior.®

54. On October 10, 2019, the Department declined to reverse the
disqualification determination or to set-aside A.B.’s disqualification. The Department’s
letter noted that because Appellant’s foster care license application was denied, there
was no program for which a set-aside could be granted.%

55. A.B.’s disqualification will expire on December 12, 2025.93
V. Disqualification of V.L.

56. A background study was done on V.L. on January 24, 2019.% By letter
dated March 15, 2019, V.L. was informed by the Department that she was disqualified
from providing direct contact services or having access to children that receive services
from a foster care entity.®> The letter gave the reason for the disqualification as V.L.'s
conviction for misdemeanor theft on April 23, 2015.%

57. On December 6, 2018, V.L. was charged with possession of hypodermic
needles or syringes and driving after revocation.®” On April 8, 2019, she was convicted
of the possession charge and the driving after revocation charge was dismissed.®® A 90-
day sentence was stayed.%

58. V.L. requested reconsideration of her disqualification through a letter
received by Pine County on March 15, 2019. After considering the relevant statutory
factors, on April 30, 2019, Pine County recommended to the Department that V.L.’s
disqualification be “set aside.”'®

91 Ex. PC 025 (Department letter, October 10, 2019).

92 Ex. PC 025 (Department letter, October 10, 2019).

% Id.

% Ex. PC 017 at 15 (Background study review and records, January 24, 2019). A number of records were
submitted along with this exhibit which is labeled “request for reconsideration with attachments.” There are
some criminal history records which do not appear to have been part of the background study and appear
to have been obtained in April 2019. The background study lists four charges that occurred before the
misdemeanor theft and notes that none of them are disqualifying. The additional records at pages 20-29
list some charges occurring after the background study was completed.

% Ex. PC 106 (Notice, March 15, 2019).

% |d.

% Id. at 22-23.

% Id. at 24.

% Id. at 25.

100 Ex. PC 018 (Letter, April 30, 2019); Test. of N. Wiener.
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59. On areconsideration request form dated April 29, 2019, V.L. requested the
Department’s reconsideration of her disqualification. She noted that she wanted to care
for her nieces and nephews and explained how she could assist them and Appellant.
About her theft conviction, V.L. argued that it was a petty crime that occurred over
five years prior to the disqualification, she was not the person actually stealing the items,
and she paid the fine that was levied. She also noted that the only victim was Walmart,
she has changed her priorities and behavior, and there was no similarity between the
victim and the children she wished to serve and whom she would never harm.'"’!

60. Six months later, on October 10, 2019, the Department upheld the
disqualification and declined to grant a “set aside” to V.L. or a variance to Appellant’s
foster care.0?

61. The Department states that it considered the statutory factors. In deciding
to not grant a “set-aside” the Department placed the most weight on the fact that the
children are vulnerable due to their age and inability to care for themselves, the time
elapsed without a similar disqualifying event and the April 8, 2019, possession conviction
and resulting probation period ending on April 8, 2020.1%3

62. V.L.'s disqualification will expire on April 25, 2023.1%4

Based on these Findings of Fact, the Administrative Law Judge makes the
following:

CONCLUSIONS OF LAW
l. Procedural Standards

1. The Commissioner of Human Services (Commissioner) and the Office of
Administrative Hearings have jurisdiction to consider this matter pursuant to Minn. Stat.
§§ 14.50, 245A.07, .08, .085, 245C.28, and 626.556 (2020).

2. Appellant, A.B. and V.L. received due, proper, and timely notice of the
allegations against them, and of the time and place of the hearing.

3. The Department has complied with all procedural requirements of rule and
law.

4. The appeals of the license revocation, the license application denial, the
maltreatment determination, and A.B.’s and V.L.’s disqualifications were timely. These

101 Ex. PC 017 (Request for Reconsideration, April 29, 2019).
192 Ex. PC 019. (Letter, October 10, 2019).

103 Id. at 2.

104 1d. at 1.
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matters are, therefore, properly before the Commissioner and the Administrative Law
Judge.%®

5. Pursuant to Minn. Stat §§ 245A.08, subd. 2a(a), 245A.085, 245C.28, and
626.556, subd. 10i(f), this is a consolidated contested case hearing on the Maltreatment
Determination, the disqualifications and risk of harm of A.B. and V.L., the license denial
and the license revocation.

Il A.B.’s Disqualification

6. The Commissioner shall disqualify an individual from any position allowing
direct contact with, or access to, persons receiving services from a program licensed by
the Department if a preponderance of the evidence indicates that the individual has
committed an act that meets the definition of any of the crimes listed in Minn. Stat.
§ 245C.15 (2020), regardless of whether the preponderance of the evidence is for a
felony, gross misdemeanor, or misdemeanor level crime. 6

7. The Department disqualified A.B. based on her December 12, 2018 guilty
plea to misdemeanor domestic assault committed in September 2018, which, under Minn.
Stat. § 245C.15, subd. 4, presumptively disqualifies an individual for seven years.

8. The Department declined to rescind or set aside A.B.’s disqualification
after considering the risk-of harm factors set forth in Minn. Stat. § 245C.22, subd. 4(b)
(2020). These factors include:

(1)  The nature, severity, and consequences of the event of events that
led to the disqualification

(2)  whether there is more than one disqualifying event;

(3) the age and vulnerability of the victim at the time of the event;

(4)  the harm suffered by the victim;

(5)  vulnerability of persons served by the program;

(6) the similarity between the victim and persons served by the program

(7)  the time elapsed without a repeat of a similar event;

(8) documentation of successful completion by the individual studied of
training or rehabilitation pertinent to the event; and,

(9)  any other information relevant to reconsideration.

9. The Department’s disqualification of A.B. was proper pursuant to
Minn. Stat. § 245C.22, subd. 4(b). A.B. failed to prove by a preponderance of the evidence
that she poses no risk of harm to children receiving services in the licensed foster care
program.

%5 The Department’s Notice and Order for Hearing included the timeliness of Appellant’s appeal of the
revocation. However, at the hearing counsel stipulated that this issue was resolved. Furthermore,
Appellant’s appeal from the corrected second notice of revocation was timely as the Department accepted
her initial appeal as an appeal of the second corrected order.

196 Minn. Stat. § 245C.14, subd. 1(a)(2) (2020).
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M. V.L.’s Disqualification

10. Misdemeanor theft is a basis for disqualification pursuant to Minn. Stat.
§ 245C.15. V.L. was disqualified for misdemeanor theft, which she admitted on April 23,
2015.17

11. After considering the statutory factors, the Department decided not to set
aside V.L.’s disqualification or to grant a variance to the foster care program.'%®

12. The Department’s disqualification of V.L. was proper pursuant to
Minn. Stat. § 245C.22, subd. 4(b). V.L. failed to prove by a preponderance of the evidence
that she poses no risk of harm to children receiving services in the licensed foster care
program. The Department properly disqualified V.L. and declined to set the
disqualification aside.

V. Revocation and Denial

13. The Maltreatment of Minors Act, Minn. Stat. §§ 260E.01-.38 (2020),
defines “maltreatment” to include neglect.

14. “‘Neglect” is defined, in relevant part, in Minn. Stat. § 260E.03, subd.
15(a)(3), as:

[Flailure to provide for necessary supervision or child care arrangements
appropriate for a child after considering factors as the child’s age, mental
ability, physical condition, length of absence, or environment, when the child
is unable to care for the child's own basic needs or safety, or the basic
needs or safety of another child in their care . . . .

15. The Department bears the burden of proving, by a preponderance of the
evidence, that Appellant is responsible for maltreatment of a child by neglect, as alleged
in the maltreatment determination. '

16. A “preponderance of the evidence” means that the ultimate facts must be
established by a greater weight of the evidence.'™® “It must be of a greater or more
convincing effect and . . . lead you to believe that it is more likely that the claim . . . is true
than . . . not true.”""" In other words, if it is more likely than not that the facts support the
County’s allegations, then the County has met its burden. In contrast, if the evidence
casting doubt on the County’s allegations is stronger and more persuasive, then the
County has failed to meet its burden. Under this standard, the County maintains the
ultimate burden of persuasion to prove that maltreatment occurred.

97 PC Ex. 019.

108 Id.

199 Minn. Stat. § 260E.30, subd. 2(a).

10 4 Minnesota Practice, CIV JIG 14.15 (2020).

"1 State v. Wahlberg, 296 N.W.2d 408, 418 (Minn. 1980).
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17. The Department has established by a preponderance of the evidence that
Appellant is responsible for maltreatment of a child by neglect. The weight of the evidence
demonstrates that Appellant failed to provide for necessary supervision or childcare
arrangements appropriate for the two youngest children in her care.

18. The County did not allege or determine that the maltreatment met the
definition of “serious maltreatment” and the maltreatment does not meet the definition of
“serious maltreatment” as that term is defined in Minn. Stat. § 245C.02, subd. 18 (2020).

19. An applicant for licensure or a license holder may not knowingly withhold
relevant information or provide false or misleading information under Minn. Stat.
§§ 245A.07, subd. 3(a)(3) and 245C.09, subd. 3 (2020).

20. At a hearing regarding a licensing sanction under Minn. Stat. § 245A.07,
subd. 2a, the commissioner may demonstrate reasonable cause for licensing sanctions
by submitting statements, reports, or affidavits to substantiate the allegations that the
license holder failed to comply with applicable law or rule.'?

21. If the Department demonstrates reasonable cause for its action, the
burden shifts to the license holder to demonstrate by a preponderance of the evidence
that she fully complied with the laws and rules the Department alleges she violated, at the
time the Department alleges the violations of law or rules occurred."3

22. The Department established reasonable cause to believe that Appellant
knowingly withheld relevant information when she failed to report on her license
application to MLC that A.B. had been charged with assault on July 10, 2017.

23. Appellant did not show by a preponderance of the evidence that she was
in compliance with the laws and rules of the Department at the time the Department
alleges she violated them. Specifically, Appellant did not report on her application to MLC
that A.B. had was charged with assault on July 10, 2017."14

12 Minn. Stat. § 245A.08, subd. 3 (2020).

3 .

14 Ex. MLC 112 (Delinquency Petition, July 10, 2017); Ex. MLC 103. It was on this “Individual Fact Sheet”
that Appellant failed to report the assault charge.
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V. License Revocation

24. The Department may suspend or revoke the license of a license holder
who does not comply with applicable law or rule. When applying sanctions authorized
under Minn. Stat. § 245A.07, the Department shall consider the nature, chronicity, or
severity of the violation of law or rule and the effect of the violation on the health, safety,
or rights of persons served by the program.’'®

25. The Department may suspend or revoke a license if: (1) a license holder
fails to comply fully with applicable laws or rules including but not limited to the
requirements of chapters 245A and 245C; (2) a license holder, a controlling individual,
or an individual living in the household where the licensed services are provided or is
otherwise subject to a background study has been disqualified and the disqualification
was not set aside and no variance has been granted; or (3) a license holder knowingly
withholds relevant information from or gives false or misleading information to the
commissioner in connection with an application for a license, in connection with the
background study status of an individual, during an investigation, or regarding compliance
with applicable laws or rules.®

26. The Department demonstrated reasonable cause to revoke Appellant’s
foster care license based upon the maltreatment determination, the disqualification of
A.B., and the withholding of relevant information. Appellant failed to prove, by a
preponderance of the evidence, that she was in full compliance with licensing laws and
rules.

VI. License Denial

27. Appellant bears the burden of proof to demonstrate by a preponderance
of the evidence that she fully complied with applicable laws and rules, that the application
should be approved, and a license should be granted.'"”

28. Pursuant to Minn. Stat. § 245A.04, subd. 7(a) (2020), “If the commissioner
determines that the program complies with all applicable rules and laws, the
commissioner shall issue a license consistent with this section[.]”

29. Pursuant to Minn. Stat. § 245A.04, subd. 6(a) (2020), before issuing a
license, the Commissioner must perform an evaluation of the information gathered in the
licensing process, which:

shall consider the applicable requirements of statutes and rules for the
program or services for which the applicant seeks a license, including the
disqualification standards set forth in chapter 245C, and shall evaluate
facts, conditions, or circumstances concerning: (1) the program's operation;
(2) the well-being of persons served by the program; (3) available

"5 Minn. Stat. § 245A.07, subd. 1(a).
116 Minn. Stat. § 245A.07, subd. 3.
"7 Minn. Stat. § 245A.08, subd. 3(b).
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evaluations of the program by persons receiving services; (4) information
about the qualifications of the personnel employed by the applicant or
license holder; and (5) the applicant's or license holder's ability to
demonstrate competent knowledge of the applicable requirements of
statutes and rules, including this chapter and chapter 245C, for which the
applicant seeks a license or the license holder is licensed.

30. The commissioner shall also evaluate the results of background studies
and determine whether a risk of harm to the persons served by the program exists.’8

31. Under Minn. Stat. § 245A.05 (2020), the Commissioner may deny a
license if the Applicant:

(1) fails to submit a substantially complete application after
receiving notice from the commissioner under § 245A.04,
subd. 1 (2020);

(2) fails to comply with applicable laws or rules;

(3) knowingly withholds relevant information from or gives false
or misleading information to the Commissioner in connection
with an application for license or during an investigation;

(4) has an individual living in the household who received a
background study under § 245C.03, subd. 1(a)(2) (2020), who
has a disqualification that has not been set aside under
§ 245C.22 and no variance has been granted;

(5) s associated with an individual who received a background
study under § 245C.03, subd. 1(a)(6), who may have
unsupervised access to children and who has a
disqualification that has not been set aside under § 245C.22
and no variance has been granted; or,

(6)  fails to comply with § 245A.04, subd. 1(f) or 1(g).

32. Appellant failed to establish by a preponderance of the evidence that her
program complies with all applicable laws and a license should be granted. Accordingly,
the Department properly denied Appellant’s foster care license application.

Based upon these Conclusions of Law, and for the reasons explained in the
accompanying Memorandum, the Administrative Law Judge makes the following:

118 Minn. Stat. § 245A.04, subd. 6(b).
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RECOMMENDATION

The Administrative Law Judge respectfully recommends that the Commissioner
uphold the maltreatment determination, the disqualifications of A.B. and V.L., the
revocation of Appellant’s license, and the denial of Appellant’s foster care license

application.

BARBARA J. CASE
Administrative Law Judge

Dated: December 24, 2020

Reported:  Digitally Recorded
No Transcript Prepared

NOTICE

This Report is a recommendation, not a final decision. The Commissioner of the
Department of Human Services (the Commissioner) will make the final decision after a
review of the record. Under Minn. Stat. § 14.61 (2020), the Commissioner shall not make
a final decision until this Report has been made available to the parties for at least ten
calendar days. The parties may file exceptions to this Report and the Commissioner must
consider the exceptions in making a final decision. Parties should contact Debra
Schumacher, Administrative Law Attorney, P.O. Box 64254, St. Paul, MN 55164-0254,
(651) 431-4319 to learn the procedure for filing exceptions or presenting argument.

The record closes upon the filing of exceptions to the Report and the presentation
of argument to the Commissioner, or upon the expiration of the deadline for doing so. The
Commissioner must notify the parties and Administrative Law Judge of the date the record
closes. If the Commissioner fails to issue a final decision within 90 days of the close of
the record, this Report will constitute the final agency decision under Minn. Stat. § 14.62,
subd. 2a (2020). In order to comply with this statute, the Commissioner must then return
the record to the Administrative Law Judge within ten working days to allow the Judge to
determine the discipline imposed.

Under Minn. Stat. § 14.62, subd. 1 (2020), the Commissioner is required to serve

her final decision upon each party and the Administrative Law Judge by first class mail or
as otherwise provided by law.
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MEMORANDUM
. Background

The Department argues that it appropriately revoked Appellant’s foster care
license, and denied her licensing application, as a result of the maltreatment
determination, the disqualifications of individuals in her home or who may have
unsupervised access to children served by Appellant’s program, and Appellant’s knowing
withholding of relevant information. Appellant argues that she did not commit
maltreatment by neglect, that V.L. and A.B. do not pose a risk of harm to foster children,
and that she did not knowingly withhold relevant information in the licensing process.

The composition of Appellant's household is important to the various
determinations at issue. At the time relevant to this matter, Appellant’s household
consisted of her own daughter, A.B.; a granddaughter of whom she has custody, ten-year-
old D.M.; and two foster grandchildren, eight-year-old D.B. and three-year-old D.Z.
Although a household member, A.B. had been placed out of the home on April 22, 2019,
for a period of seven to twelve months and was not in the home during the events relevant
to the maltreatment determination.’® The foster grandchildren had been placed with
Appellant by the MLBO, but Appellant’s foster care license was issued by MLC. Appellant
continued to operate under the MLC-issued license after she moved to Pine County and
was awaiting approval of her license application there.

In the approximately six months that Appellant had been in Pine County she had
been unable to arrange for respite care or for approved substitute caregivers for the
children. For approximately three months leading up to June 2019, Appellant had been
asking the county to place D.B. in another home because she was very difficult to
parent.'® In March 2019, Appellant was informed that V.L. was disqualified and so would
not be permissible as a substitute caregiver for the children.'' In April 2019, Appellant
was informed that A.B. was disqualified and so could not be a substitute caregiver for the
children.??

These circumstances coalesced into an occurrence of maltreatment by neglect. In
the month before June 20, 2019, Appellant’s eye had been red in the white of the eye and
the condition was not improving. A few days before June 20, she noticed that her right
eye would go black for a few seconds and she had a hard time seeing out of it. She was
afraid of going blind because she has diabetes. On June 19, 2020, she finally called her
eye doctor, and was told that she might have some sort of eye detachment and might
need emergency eye surgery. She was advised to bring a driver in case she needed eye
surgery or had her eyes dilated. Though she had no one to drive her, she decided to go
on her own because she did not want to take any chances with her eyesight.'?®

M9 Ex. 23 at 7.

120 Test. of A. Wimmer; Ex. PC 011 at 21 (SSIS Notes, Child Protection Investigation).
21 Ex. PC 016.

22 Ex. PC 016.

123 Ex. PC 013; Test. of M. Benjamin.
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Appellant arranged for V.L. to stay with the three children, although she knew
V.L was disqualified. V.L. had to get to Appellant’s by getting a ride from a friend. That
morning her friend had car trouble and V.L. called her mother to say she would be about
30 minutes late. Afraid she would miss her appointment; Appellant woke up ten-year-old
D.M. and asked her to watch the younger children until V.L. arrived. Appellant left the
foster children in D.M.’s care, left for her appointment, and turned off her phone. V.L. did
not arrive after all, because her ride had a flat tire.

D.M. intended to watch the children as instructed, but she fell back to sleep. When
she awoke, the children were missing. D.M. thought V.L. may have picked up the children,
when in fact, they had walked about three quarters of a mile to go to the Dollar Store,
which was across the highway from their home. A passerby alerted the police who found
the children and brought them home, leaving them with D.M. Because she had turned off
her phone, Appellant only learned of these events after her eye appointment, or about
four hours later.

Il Credibility of Witnesses

All of the witnesses who testified in this matter were credible. All testified in a
forthright manner that gave them credence. Further supporting the credibility of all of the
witnesses was that there were very few disputes about the facts. In general, the facts
were agreed to by the various witnesses. Discrepancies that exist between testimony and
evidence may be explained by the amount of time that has passed since the relevant
events.

One fact, seen as central by Appellant, upon which the parties did not agree was
whether Appellant had been told by MLBO that she could leave the younger children with
D.M. for up to 30 minutes. Ms. Wimmer’s chronological notes reflect that Ashley Burr,
staff at MLBO, stated that she had not she had not given permission for D.M. to watch
the children.’? On this fact, the Administrative Law Judge finds Appellant more credible
yet believes that Ms. Wimmer’s notes reflect what she was told by Ms. Burr. Nonetheless,
Appellant’s testimony, which was truthful in most other respects, is more credible than the
hearsay testimony of Ms. Burr which was not subject to cross-examination. Given the
totality of the events that occurred on June 20, 2020, resolution for one party over another
on this fact would not change the outcome of this report.

The parties’ disputes arise in the meaning that the various witnesses give to the
facts and the way that they believe the law should be applied. For example, A.B. did not
deny her juvenile criminal history, but she disagrees that the anger and violent behavior
that has gotten her into legal trouble should be determinative of whether she poses a risk
of harm to children. The Department and the counties have a different responsibility for
the protection of vulnerable children than does A.B. and so they must err on the side of
protecting the children in foster care. In contrast, A.B. prefers that they err on the side of
giving her the benefit of the doubt and another chance.

24 Ex. 11 at 8.
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M. Withholding Relevant or Providing False Information

Knowingly withholding relevant information or providing false information is a
serious allegation. Because counties and state agencies are unable to provide continuous
oversight of licensed facilities, they must rely on licensees to be truthful and forthcoming.
Understanding the importance of this allegation, the Administrative Law Judge carefully
searched the record in an attempt to understand what specifically the counties or
Department believe Appellant withheld or stated falsely.

MCL asserts that Appellant was told that she had to keep it updated on any criminal
charges against anyone in her household and that she did not inform MCL of A.B.’s
assault charges, specifically referring to the December 12, 2018, assault on her father.
However, there is nothing in any of the documentation that Appellant was provided by
MCL that states she must give continuing notice of charges to the county. Better practice
would be to provide that information on the application, the individual fact sheet or, for
example, on a list of responsibilities provided during training with a place for an applicant
to initial receipt of such critical information. Such a document would alleviate issues such
as this where the county and the applicant have different memories of what information
was provided.

Pine County’s position is that Appellant withheld information when she neglected
to inform it of A.B.’s assault charges, “which included multiple assault charges since
2017.7125 Alleging that Appellant “withheld information” when she provided consent for
background studies is not persuasive. The counties had much better access to AB.’s
criminal record than did Appellant and the counties point to nothing that affirmatively
informed Appellant that she had a continuing duty to update her application information.
Furthermore, Appellant recalls that she told various county staff about A.B.’s history and
that she was told not to worry about her juvenile convictions. Appellant’s belief must have
seemed to her vindicated when A.B.’s background studies continually came back clear.
Appellant’s erroneous assumption was exacerbated by the inordinate length of time it
took for the Department to deliver an accurate background study to Pine County.

While the Administrative Law Judge can accept that Appellant did not purposefully
withhold information from the counties, that is not determinative on this issue. Appellant
knowingly and affirmatively provided false information on the March 12, 2018, “Individual
Fact Sheet” that was part of her initial application. While Appellant truthfully answered
“yes” to the question of whether anyone in the household had been charged or convicted
of an offense and “yes” to whether anyone had been charged with a juvenile offense, she
falsely answered “no” to whether anyone had been involved in an assault whether or not
legal charges were brought.'?® Referring to A.B.’s February 2017 conviction, Appellant
stated that A.B. had “probation for damage to property and fine.”'? In fact, A.B. had been
charged with misdemeanor assault in the fifth degree on July 9, 2017.1% Accordingly, the

125 Pine County Closing Argument at 4 (unpaginated document).

126 Ex. MLC/ 102 at 3.

127 Id

128 Ex. MLC 105 (Background Study Record Review, January 24, 2019).
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Administrative Law Judge concludes that Appellant provided false information in the
licensing process.

\YA Maltreatment Determination

Pine County determined that Appellant committed maltreatment by neglect when
she left the two younger foster care children in the care of D.M. In reaching this decision,
Pine County applied Minn. Stat. § 626.556, subd. 2(g)(3), which states:

the failure to provide for necessary supervision or child care arrangements
appropriate for a child considering factors as the child’s age, mental ability,
physical condition, length of absence, or environment, when the child is
unable to care for the child’s own basic needs or safety, or the basic needs
or safety of another child in their care.

In its decision, Pine County referred, without offering any specificity, to other
reports it had received about the foster home, but those were not the basis for the
maltreatment determination. The County’s position is that leaving a three-year-old and an
eight-year-old who was difficult for even Appellant to control, in the care of a ten-year-old,
is maltreatment by neglect. Appellant argues that no harm befell the children, but harm
(or the lack of harm) is not dispositive on the question of whether maltreatment occurred.

In the context of failure to provide supervision, the Minnesota Supreme Court
states that to determine if maltreatment by neglect has occurred, three elements must be
interpreted: (1) the effect of “provide for”; (2) what “necessary supervision” entails; and
(3) what it means for supervision to be “appropriate for a child” under the listed factors. 2
Importantly, the Court also cautions about importing standards from other statutes and
rules when defining these terms.'3°

Regarding element one, the Court states that “. . . to provide for” supervision
means “to make and execute a plan for supervision.”'' Appellant formulated a plan
which, she believed, provided for supervision. However, the plan had so many flaws that
by any objective measure it was not an actual plan. Even if, as Appellant asserts, she had
been told that D.M. could watch the younger children for up to 30 minutes, her plan was
seriously flawed because V.L., who was to replace D.M., was disqualified from providing
care. Regardless of V.L.’s disqualification, she did not have access to her own
transportation and it was not reasonable to rely on her to show up on the morning in
question, especially after she called to say she was “running late.” V.L.’s lack of
transportation resulted in her failure to arrive at all.

Furthermore, even if Appellant had been told that D.M. could watch the children,
her own statements show that D.B. should not be left alone with someone just two years
older. Appellant stated that D.B. was impossible for Appellant to control, indeed, Appellant
claimed D.B. could be trusted only “when she was asleep.” Appellant could not

29 In the Matter of Restorff, 932 N.W.2d 12, 19.
130 1d. at 20.
31 Id at 19.
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reasonably have expected D.M. to be able to exercise enough control over D.B. to ensure
her safety.

Appellant compounded the weakness of her plan by turning off her cell phone once
she left her house. This was irresponsible considering her responsibility for three young
children whom she had left without an adult caregiver. Appellant did not know how long
she would be gone and left the children with no way to contact her if something went
wrong. Appellant clearly failed to make an appropriate plan for supervision of the children.

The County meets the second element as well. The Restorff Court, using the
dictionary definition of supervision and its synonyms, determined that supervision means
“watchful oversight.”'3? Appellant’s appointment was more than an hour’s drive from her
home. Based on the facts outlined above, leaving the children alone without an adult
caregiver and with no way to know what was happening in her home was not “watchful
oversight.” It was not oversight at all.

Regarding the third element, supervision must be “appropriate for the child.” There
is no dispute that D.B. was difficult to supervise even by an adult. Appellant opined that
supervising D.B. required multiple adults. The three-year-old was an active child who was
known to wander off, and required the typical cautious care required for any toddler.
These facts made it even more imperative that Appellant make sound arrangements for
their care and be available to the substitute caregiver. Leaving these two in the care of
10-year-old D.M., who had no means of contacting Appellant, for an unknown period of
time, was not “appropriate” supervision.

Appellant’s primary reason leaving the children without appropriate supervision is
that she had a medical emergency. Accepting, for the sake of argument, that Appellant’s
condition constitutes a medical emergency, Appellant's argument is nevertheless
unavailing because she did not exhaust her options before she made the choices that
she did. Appellant could have reached out to Pine County or the MLBO earlier in the
month when she knew she had a problem with her eye and put them on notice that she
needed help with respite care. An email to that effect would have shown that she tried to
put these entities on notice that she urgently needed help. She might have taken the
children with her. While she rejected this option as not ideal because her eyes might be
dilated and she would have to have the receptionist watch the children, she could have
waited for her eyes to adjust and explained her predicament to the eye doctor.

For these reasons, the County’s maltreatment determination is correct. Appellant
put her foster children at risk when she chose to leave them without adequate supervision.

V. Disqualification of A.B.

A.B. does not challenge the basis of her disqualification but argues that she does
not pose a risk of harm to the foster children. She points to the lack of evidence that she
has ever harmed or directed any dangerous behavior at children.’®? In fact, there is

132 Id. at 20.
133 Appellant’s Closing Brief at 7.
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evidence to support A.B.’s contention that while she has trouble with authority figures due
to past trauma, she has been helpful and kind to the foster children.

However, the County and the Department must give preeminent weight to the
safety of the foster children. As the Department (and Appellant) note, the foster children
present challenging behaviors. While A.B. may control her anger and prevent herself from
directing it towards them as long as they are little, it is reasonable for the Department to
consider whether, given A.B.’s demonstrated inability to control her temper, she
eventually might be confronted with a situation where she is not in control with the
children. Furthermore, A.B. concedes that she argued with Appellant in front of a niece.
In addition, the record indicates that A.B. assaulted her mother. It is unclear where the
foster children were at the time. While her anger may not have been directed at them
children suffer distress and negative consequences when loved ones and caregivers fight
in their presence. For all of these reasons, the Department proved by a preponderance
of the evidence that A.B. should be disqualified, and A.B. has not proven she poses no
risk of harm to children served by Appellant’s program.

A.B. is reminded that her disqualification expires in 2025, a relatively short time
away. If, as is her commitment, she controls her own behavior towards others and with
substance use, she will be able to show that she may be trusted with vulnerable children
and others.

VI.  V.L.’s Disqualification

Like A.B., V.L. does not challenge the basis of her disqualification but rather argues
that she does not pose a risk of harm to children in Appellant's care. If V.L.s
disqualification was based only on the theft that occurred over five years ago, it would be
reasonable for the Department to grant her a set-aside of the disqualification. However,
V.L. had a much more recent conviction for the unlawful possession of a syringe that was
found in her car. Because the department must give preeminent weight to the safety of
children, the Department’s decision against granting a set-aside of V.L.’s disqualification
is reasonable.

VIl. Revocation and Denial

MLC recommended that the Department revoke Appellant’s license based on the
disqualifications of A.B. and V.L., her withholding of A.B.’s complete history of assaults,
and the maltreatment determination made by Pine County.’®* Pine County similarly
recommended denying Appellant's foster care license application based on the
withholding of information about A.B., Pine County’s maltreatment determination based
on the events of June 20, 2019, and the disqualifications of V.L. and A.B."35

Appellant’s maltreatment by neglect is, in itself, sufficient in its severity to support
the Department’s decision. This is not only because the children were in an unsafe
situation when the two younger ones walked three quarters of a mile to a store through

134 Ex. MLC 015.
135 PC 005.
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some busy parts of town. Rather, the violation was severe because it demonstrates very
poor decision making. Appellant knowingly intended to have a disqualified individual care
for the children, failed to make a safe plan for the children’s supervision when she left
them without an adult, and shut off her phone so that she could not be contacted. She
previously was cautioned by MLBO about allowing supervision by disqualified or
unqualified individuals. These acts alone are serious enough to support the
disqualification and denial.

In addition, although A.B. was not in the household at the time of these events,
she is still a member of the household and is disqualified. A.B.’s disqualification presents
a second basis for revocation and denial.

VIlIl. Conclusion

The conclusions in this report should in no way diminish the fact that Appellant is
a loving and supportive mother and grandmother. However, being a licensed foster care
provider, or a caregiver in a foster care, creates obligations and responsibilities for
supervision of the foster children and communication with the licensing agencies. For the
reasons set forth in the memorandum above, Appellant, A.B. and V.L all fell short of
meeting those standards. Therefore, the Administrative Law Judge respectfully
recommends that the disqualifications, the maltreatment determination, the license denial
and the license revocation, be upheld.

B. J.C.
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