OAH 5-1800-36178

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF HUMAN SERVICES

In the Matter of the SIRS Appeal by Trinity FINDINGS OF FACT,
Home Health Care Services and Etyane CONCLUSIONS OF LAW,
Ayana AND RECOMMENDATION

This matter came before Administrative Law Judge Jim Mortenson for an
evidentiary hearing on June 22, 23, and 24, 2020. James H. Clark, lll, Assistant Attorney
General, appeared on behalf of the Minnesota Department of Human Services
(Department). Matthew J. Schaap, Dougherty, Molenda, Solfest, Hills & Bauer, P.A.,
appeared on behalf of Trinity Home Health Care Services and Etyane Ayana (Appellants).
The hearing record closed on July 24, 2020, upon receipt of the parties’ summations.

The Department presented two witnesses, Amanda Novak and Kailee Potocnik.
Appellants presented three witnesses: Etyane Ayana, Angie Weidmann, and Gessina
Beukes. 36 exhibits were received into evidence from the Department. 40 exhibits were
received into evidence from Appellants. Several exhibits from both parties consisted of
multiple documents. Appellants’ identified and indexed their exhibits containing multiple
documents, the Department did not.

STATEMENT OF THE ISSUES

1. Did the Department properly seek to recover overpayments in the amounts
of $681,810.84, $614,982.05, and $696.49 from Trinity Home Health Care Services?

2. Did the Department properly terminate Appellants’ participation as
providers in the Minnesota Health Care Programs (MHCP)?

SUMMARY OF RECOMMENDATION

The Department demonstrated abuse occurred when, on two occasions,
Appellants failed to disclose or make available to the Department the recipient health
service records or the vendor's financial records as required by Minn. R. 9505.2185
(2019). The Department did not show that this abuse resulted in overpayments.
Therefore, the Department did not properly seek to recover overpayments of $681,810.84
for nursing care, $614,982.05 for PCA services, and $696.49 for home care services from
Trinity Home Health Care Services. Further, the Department’s sanction of termination of
Appellants’ participation in the MHCP is too severe and not supported by the record.
Therefore, the Commissioner should RESCIND the notices of overpayment, termination,
and withholding issued to Appellants.



Based upon the evidence in the hearing record, the Administrative Law Judge
makes the following:

FINDINGS OF FACT
. Background

1. Trinity Home Health Care Services (Trinity) is a vendor of personal care
assistant (PCA), homemaking, and nursing services to individuals with disabilities eligible
for Medical Assistance (MA)."

2. Trinity’s provider number for PCA services is 241930200.2 The related
national provider identifier (NPI) is A241930200.3

3. Trinity’s provider number for homemaking services is 758180200.# The
related NPl is A758180200.°

4. Trinity’s provider number for nursing services is 947627200.6 The related
NPl is 1821248519.7

5. Trinity is wholly owned and controlled by Etyane Ayana.® Ayana is an
immigrant from Ethiopia. She graduated high school in that country in 2000 and came to
the United States in 2001. She attended and earned an associate degree in nursing from
Minneapolis Community and Technical College in 2006.°

6. Ayana began working in a home health care agency and saw an opportunity
to provide better services for clients, so she opened Trinity Home Health Care Services
in 2009. She began with one client who required 24-hour nursing care.°

7. Ayanna has her own provider number: 262428200, and
NPI: A262428200."

8. In 2010 Ayana earned a bachelor's degree from Metropolitan State
University. She is currently working on a Doctor of Nursing Practice degree.?

' Testimony (Test.) of Etyane Ayana; Ex. 12.
2 Exhibit (Ex.) 25 at 16491.

31d.

4 Ex. 18.

5 d.

SEx. 7.

7 ld.

8 Test. of E. Ayana; Ex. 12.

® Test. of E. Ayana; Ex. 13.

0 Id.; Test. of Gessina Beukes; Ex. 12; Ex. 13.
"Ex. 1; Ex. 2.

12 Test. of E. Ayana.
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9. Ayana has no problems speaking or understanding English, which is not
her first language.™

10.  Ayana does the billing for Trinity.™

11.  The Department’'s Surveillance and Integrity Review Section (SIRS)
employs investigators who are trained in their duties to investigate anything associated
with Medicaid services by mentors and through federal Department of Human Services
training programs.'

12.  On November 3, 2014, Ayana signed a Provider Agreement as an individual
PCA (Provider Agreement).'® The agreement requires Ayana to “[clomply with all federal
and state statutes and rules relating to delivery of services to individuals and to the
submission of claims for such services.”"’

Il Investigation
A. Site Visits

13.  In June 2015 the Department received complaints from two individuals
concerning Trinity’s services. These complaints triggered a compliance investigation of
Appellants by SIRS."®

14.  On March 7, 2016, Amanda Novak, an investigator with SIRS, faxed notice
to Appellants advising that a “post-payment review of...claims for the period of [January 1,
2015] to present” would be conducted during an onsite visit the following day.'® The notice
requested that Ayana “make both client and employee records available and ready for
review.”?° The following documents were specifically but not exclusively requested:

1. All supporting documentation for billed services provided by Trinity
Home Health Care Services or its contractors. In cases where the
billed time is based on units of time, this includes timesheet or other
appropriate time-based documentation.

2. Each recipient’s file.

3. Each recipient’s plan(s) of care that was (were) in effect during the
review period.

13 Test. of Amanda Novak; Test. of Kailee Potocnik; Test. of E Ayana.
4 Ex. 12.

15 Test. of A. Novak; Test. of K. Potocnik; Test. of Angie Weidemann.
6 Ex. 6.

7 Id. at 75.

8 Ex. 9; Test. of A. Novak.

9 Ex. 9; Ex. 16; Ex. 1001.

20 Ex. 16; Ex. 1001.
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4. Personnel files of those employees or contracted staff, technicians,
and supervisors who provided and/or [sic] supervised the billed

services.
5. Payroll records.
6. Copies of agreements with any contractors.
7. Supervision notes of those staff, technicians, and contractors who

provided the billed services.

8. Any other documentation that you deem necessary or relevant to the
review of the paid claims.?’

In addition, the notice stated that the “review team may request additional
documentation during the review.”?

15.  On March 8, 2016, a team from SIRS, consisting of Novak and investigators
Melanie LaBrie and Angie Weidemann, arrived at Trinity’s office. They requested and
scanned the files for specific care recipients.?® Ayana and her office assistant, Candy
Harvey, were present during the on-site investigation and provided the documents for
scanning.?*

16.  Following the scanning of all the documents Ayana and Harvey provided to
the investigators, Ayana advised the investigators that if they needed anything else, they
should call Ayana.?> Appellants were not contacted about any missing documents or
errors found immediately following the site visit, other than the payroll documents that
were in the possession of another company.?®

17. The day following the March 8 site visit, SIRS received faxed payroll
documents from Appellants.?’

18. Novak, the Department’'s lead investigator, compared the scanned
documentation to billed claims and determined Appellants had been overpaid
$640,641.12 for nursing services.?® The reasons for Novak’s finding were: missing or
insufficient documentation; LPNs billed as RNs; overlapping shifts; and a failure to

21 Ex. 16; Ex. 1001.

22 Ex. 16; Ex. 1001. (Emphasis in original.)

23 Ex. 7; Ex. 9 at 151; Ex. 12; Ex. 17; Test. of A. Novak.

24 Ex. 9; Ex. 12; Test. of A. Novak; Test. of K. Potocnik; Test. of A. Weidemann.

% Ex. 12 at 158; Test. of E. Ayana; Test. of A. Novak

26 Test. of A. Novak; Test. of E. Ayana.

2T Ex. 24 at 8015-9071; Ex. 35 at 15458-15977.

28 Ex. 9. The type of service is determined by the provider number recorded on the report.
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document time.?® Novak made no additional contact with Appellants regarding problems

she found.3

19.  Novak used the following standards in calculating the overpayment:

A timesheet was not enough documentation to show that services
were provided to a patient; and

An overpayment was calculated for the entire period of claimed time
if there were no progress notes for the claim billed.3

20. Novak also compared the timesheets scanned onsite to claims billed and
identified an overpayment of $277,187.30 for PCA services.3? The reasons for Novak’s

finding were:

No time documented or missing timesheet;

Missing required components on the timesheet (signatures, NPI
number, activities completed, fraud statement);

No time documented on qualified professional (QP) documentation;
Failed background study;

Conflicting timesheets submitted for same dates, recipient and PCA,;
Photocopied timesheets; and

Claims submitted when recipient was inpatient.33

21.  When a new lead investigator, Kailee Potocnik, reviewed the same files
sometime after July 26, 2018, she identified an overpayment of $272.267.50.3* The
reasons for Potocnik’s finding were:

No time documented or missing timesheet;

Missing required components on the timesheet (signatures, NPI
number, Recipient ID number or birthdate, ADLs, activities
completed);

29 Id. See also Ex. 7.

30 Test. of A. Novak; Ex. 9; Ex. 12. Novak did not cite to any particular documents to support any of her

findings in her report.

31T Ex. 9 at 151; Test. of A. Novak.

32 Ex. 27.

33 Id. at 9239. Novak did not cite to any particular documents to support any of her findings in her report.

34 Ex. 28 at 2.
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. Photocopied timesheets;
o Overlapping timesheets; and
. Overbilling.3®

22. Novak compared timesheets scanned onsite to claims billed and identified
an overpayment of $2,599 for homemaking services.* The reasons for Novak’s finding
were: no time documented or missing timesheet; missing signatures on the timesheet;
and overlapping time when the same individual is providing PCA and homemaking
services for the same recipient.?”

23. Only one of the complaints triggering the post-payment review was
specifically investigated and did not result in any findings.3® Novak made no additional
contact with Appellants regarding problems she found.3°

24.  On May 25, 2016, the Department referred this matter to the Medicaid Fraud

Control Unit (MFCU).4° By January 2017, MFCU had closed the case without acting on
it.41

25. OnMay 2, 2018, the case was reassigned to Potocnik.4? Potocnik reviewed
the file and determined that since she had not participated in the 2016 onsite investigation,
she would conduct an additional onsite visit to see if the conduct found during the prior
visit was still occurring.*3

26. OnJuly 25, 2018, Potocnik faxed notice to Appellants advising that another
“onsite review of your claims and supporting documentation necessary to demonstrate
the extent of services provided” would occur the following day.* The notice requested
that Ayana “have the following documents available for the service dates of March 1,
2017, to December 31, 2017:

o All supporting documentation for services billed by Trinity Home
Health Care Services or its contractors. This includes timesheets,
medical records, or other documentation.

35 Id. at 2. Potocnik did not cite to any particular documents to support any of her findings in her report.
36 Ex. 20.

37 Id. at 6631. Novak did not cite to any particular documents to support any of her findings in her report.
38 Test. of A. Novak; Test. of K. Potocnik; Test. of A. Weidemann; Ex. 32. See also: Ex. 4; Ex. 5; Ex. 9; Ex.
10; Ex. 11; Ex. 12; Ex. 13; Ex. 14; Ex. 20; Ex. 21; Ex. 22; Ex. 23; Ex. 27; Ex. 28; Ex. 29.

39 Test. of A. Novak; Ex. 29; Ex. 12.

40 Ex. 9 at 151; Ex. 20 at 6631; Ex. 27 at 9239.

41 Ex. 10; Ex. 11 at 155; Test. of A. Novak.

42 Ex. 11; Test. of K. Potocnik.

43 Test. of K. Potocnik.

44 Ex. 15.
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o Recipient files.

J Employee files.

. Payroll records.

. Proof of required insurance coverages, including surety bonds.
o Supervision notes.

J Any policy or training manuals.

J Any other documentation relevant to the review*.

The letter also advised Ayana that if records to support claims were not available on
July 26, any such claims would be determined to be unsupported by required
documentation.4®

27. A second onsite visit to review records occurred on July 26, 2018.47 The
investigators requested recipient, personnel, and financial records which were then
scanned and later reviewed by the investigators.*®

28. Ayana advised Potocnik that all business documents were kept at Trinity’s
office.*® Ayana advised the investigators during the 2018 visit that they could contact her
if anything were missing.*®

29. Potocnik compared timesheets scanned at the onsite visit to the claims
billed for homemaker services and identified an overpayment of $696.49.5" Potocnik’s
finding was based on an overlap between PCA hours and homemaking hours, and
overbilling.%?

30. Potocnik requested and scanned three recipient files for nursing services.>
She compared the scanned documents to claims billed and determined that there had
been an overpayment of $52,660.10.%* The reasons for Potocnik’s finding were:

° Missing or insufficient documentation;

4 d.

46 Id.

4T Ex. 11 at 155; Ex. 13; Test. of K. Potocnik.

48 Ex. 9, Ex. 10; Ex. 11; Ex. 12; Test of K. Potocnik; Test. of A. Weidemann; Test. of E. Ayana.

49 Ex. 21 at 6633; Test. of K. Potocnik; Test. of E. Ayana.

50 Test. of. K. Potocnik; Test. of A. Weidemann.

5T Ex. 21.

52 |d. at 6633. Potocnik did not cite to any particular documents to support any of her findings in her report.
53 Ex. 11 at 155.

54 d.
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Claims billed for RN services when an LPN provided the services;
Billing more units than documented; and

No time documented.?®

31.  Potocnik requested and scanned PCA recipient and employee files.%® She
compared the timesheets and claims billed and identified an overpayment of
$287,006.93.%” She determined the overpayment was the result of:

No time documented or missing timesheet;

Missing required components on the timesheet (signatures, NPI
number, Recipient ID number or birthdate, ADLs, activities
completed);

No time documented on QP documentation;

Conflicting timesheets submitted for same dates, recipient and PCA,;
Photocopied timesheets;

No care plan; and

Overbilling.58

32. Potocnik determined that the total overpayment for PCA services, based on
the 2016 and 2018 site visits, was $559,274.43.%°

33.  On October 31, 2018, Potocnik met with Jennifer Hasbargen, Kabao Yang-
Lochungvu, and Kimberly Ralidak to discuss the Appellants.®® They discussed the nature,
severity and chronicity of noncompliance by Appellants. They determined that “[d]ue to
the volume of noncompliance across the Trinity agencies, education opportunities and no
changes,” and because Ayana owns 100 percent of Trinity, termination and an immediate
payment withhold would be appropriate sanctions.®” There was no discussion about the
effect of the noncompliance on the health and safety of the recipients.®?

55 Id. Potocnik did not cite to any particular documents to support any of her findings in her report.

56 Ex. 28 at 2.
5 |Id.

58 |d. Potocnik did not cite to any particular documents to support any of her findings in her report.

59 Id. at 3.
60 Ex. 4 at 16.

61 Id. The Administrative Law Judge notes there is no evidence that educational opportunities were offered
to Appellants at any time since the initial site visit in 2016.
62 |d.; Test. of K. Potocnik.
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34. The Department assigned a new lead investigator to the case, Angie
Weidemann, on April 17, 2019.%3 Weidemann had been an investigator on the case since
the 2016 site visit.5*

35.  On April 20, 2019, Weidemann reviewed documents regarding nursing
services and determined the overpayment was $681,810.84.%5 The reason for the
adjustment was because: no time was documented to support the units billed;
documentation did not support the units billed; and claims were billed for RN services
when an LPN provided the services.%

B. Notice of Termination, Overpayment, and Withholding — Homemaking
Services

36. OnFebruary 26, 2019, several Notices regarding termination, overpayment,
and payment withholding were sent to Appellants.®” One of the notices was a Notice of
Overpayment, Termination, and Payment Withhold for homemaking services
(Homemaking Notice).®® The basis for termination from the MHCP was abuse of the MA
program because Trinity allegedly:

. Repeatedly caused claims to be submitted from which required
information is missing or incorrect;

. Repeatedly submitted claims and caused claims to be submitted for
health services that are not reimbursable under MHCP; and

. Repeatedly failed to comply with the requirements of the provider
agreement that relate to the programs covered by Minn.
R. 9505.2160 to .2245 (2019).%°

37. The Homemaking Notice also advised Trinity that the Department would
recover a $696.49 overpayment because Trinity submitted claims and received payments
for homemaking services that overlapped with PCA services, and billing for more services
that provided.”®

38. The Homemaking Notice included a three-page spreadsheet which
included: the names of four homemaking recipients; the date of service, number of units”’
the Department determined were allowed to be paid for, number of units actually paid,

83 Ex. 5; Ex. 10 at 153; Ex. 29 at 9240; Test. of A. Weidemann.

64 Test. of A. Weidemann; Ex. 9 at 150; Ex. 20 at 6630; Ex. 27 at 9238.

85 Ex. 10 at 153.

86 |d. Weidemann did not cite to any particular documents to support her findings in the report.
87 Ex. 1; Ex. 2; Ex. 7; Ex. 18; Ex. 25.

58 Ex. 18.

89 Id. at 16485.

0 d.

" “Units” are 15-minute blocks of time used for payment purposes. Test. of K. Potocnik.
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the amount paid to Trinity, the amount the Department determined was overpaid, and the
reason for the determination.”?

39. Trinity appealed the termination and overpayment claim on March 27,
2019.73

C. Notice of Termination, Overpayment, and Withholding — Ayana

40. On February 28, 2019, an Amended Notice of Termination and Payment
Withhold was sent to Ayana.” The Department determined that Ayana:

. Repeatedly submitted claims and caused claims to be submitted for
health services that are not reimbursable under MHCP;

. Repeatedly caused claims to be submitted from which required
information is missing or incorrect; and

. Repeatedly failed to comply with the requirements of the provider
agreement that relate to the programs covered by Minn.
R. 9505.2160 to .2245.7

No additional details to the allegations were provided.”®

41. Ayana appealed the general termination and overpayment claim on
March 27, 2019.77

2 Ex. 18 at 16488-490. The spreadsheet included no citation or other reference to supporting
documentation.

S Ex. 19.

74 Ex. 1.

s d. at 2.

6 Ex. 1.

7 Ex. 3.
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D. Notice of Termination, Overpayment, and Withholding — Nursing
Services

42. On May 30, 2019, the Department issued Appellants an Amended Notice
of Overpayment, Termination and Payment Withhold for nursing services (Nursing
Notice).”® The basis for termination from the MHCP was abuse of the MA program
because Trinity allegedly:

. Repeatedly caused claims to be submitted from which required
information was missing or incorrect;

. Repeatedly caused claims to be submitted for health services that
are not reimbursable under MHCP;

o Failed to develop and maintain health service records as required
under Minn. R. 9505.2175 (2019);

. Failed to disclose or make available to the Department recipient
health service records or the vendor’s financial records as required
by Minn. R. 9505.2185 (2019); and

. Repeatedly failed to comply with the requirements of the provider
agreement that relate to the programs covered by Minn.
R. 9505.2160 to .2245.7°

No additional details to the allegations were provided except for an example: “Trinity
submitted claims for RN [registered nurse] services; however, an LPN [licensed practical
nurse] provided the services.... See attachment for additional details.”8

43.  The attachment was a 134-page spreadsheet.?! The spreadsheet included:
the names of five nursing care recipients; the date of service; a procedure code and
procedure name; number of units paid; number of units the Department determined were
not allowed to be billed for; the amount paid to Trinity; the amount the Department
determined was overpaid; and the reason for the determination.8?

44.  The Nursing Notice also stated that the Department would begin withholding
all payments to Trinity in order to protect the public welfare, in the interests of MHCP, and
because the Department had unspecified reasonable cause to doubt Trinity’s ability to
repay the overpayment.3

8 EX. 7.

Id. at 17149.

80 Id.

81 /d. at 17152-17285.

82 Ex. 7 at 17152-17285. The spreadsheet included no citation or other reference to supporting
documentation.

83 Ex. 7 at 17150.
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45.  The Department advised Trinity that the overpayment for nursing services
was $681,810.84.8* The reasons alleged were:

. No documentation to support the claim;
. Documentation that does not support the claim;
. Timesheet or progress note missing pertinent information;

) Submitting LPN hours as RN hours;
o Submitting claims with overlapping shifts; and

J Submitting claims with illegible provider information on the required
documentation. 8

46. On March 27, 2019, Trinity had appealed the original Nursing Notice which
had been served on February 26, 2019.86 The Department advised Appellants in the
amended Nursing Notice that a new appeal was not necessary, and the March 27 appeal
would be treated as ongoing.®”

E. Notice of Termination, Overpayment, and Withholding — PCA Services

47. On May 30, 2019, the Department issued Appellants an Amended Notice
of Overpayment, Termination and Payment Withhold for PCA services (PCA Notice).88
The basis for termination from the MHCP was abuse of the MA program because
Appellants allegedly:

. Repeatedly caused claims to be submitted from which required
information was missing or incorrect;

. Repeatedly caused claims to be submitted for health services that
are not reimbursable under MHCP;

o Failed to develop and maintain health service records as required
under Minn. R. 9505.2175;

. Failed to disclose or make available to the Department recipient
health service records or the vendor’s financial records as required
by Minn. R. 9505.2185; and

84 Id.

85 Id.

86 Ex. 7 at 17149; Ex. 8.
87 Ex. 7 at 17149.

88 Ex. 25.
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. Repeatedly failed to comply with the requirements of the provider
agreement that relate to the programs covered by Minn.
R. 9505.2160 to .2245.%°

No additional details to the allegations were provided except for an example: “care plans
are not signed or dated by the recipient or responsible party.... See attachment for
additional details.”®

48. The attachment was a 429-page spreadsheet with over 6,000 lines.®’ The
spreadsheet included: the names of 20 PCA recipients; the date of service; PCA names;
number of units paid; number of units the Department determined were not allowed to be
billed for; the amount paid to Trinity; the amount the Department determined was
overpaid; and the reason for the determination.%?

49. The PCA Notice also stated that the Department would begin withholding
all payments to Appellants in order to protect the public welfare, in the interests of MHCP,
and because the Department had unspecified reasonable cause to doubt Trinity’s ability
to repay the overpayment.®3

50. The Department advised Appellants that the overpayment for PCA services
was $614,982.05.%* The reasons alleged were:

o Documentation that does not support the units billed;

o No documentation to support the units billed;

o Insufficient care plans;

J Timesheet missing one or more of the following components:

PCA ID#, Activities of Daily Living (ADLs), PCA and recipient
signature; and

. Submitted claims from photocopied timesheets.

51.  On March 28, 2019, Trinity appealed the original PCA notice which had
been served on February 26, 2019.% The Department advised Appellants in the amended
notice that a new appeal was unnecessary, and the March 27 appeal would be treated
as ongoing.%’

8 Id. at 16491.

% Id. at 16492.

91 Id. at 16494-922.

92 |d. The spreadsheet included no citation or other reference to supporting documentation.
9 Id. at 16492.

% Id.

% Id. at 16492-93.

% Ex. 25 at 16491; Ex. 26.

97 Ex.25 at 16491.
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52.  Any finding of fact more properly deemed a conclusion of law is hereby
adopted as such. Any conclusion of law more properly deemed a finding of fact is hereby
adopted as such. Any material facts in the memorandum that do not appear in these
findings of fact are incorporated herein by reference.

Based upon the foregoing findings of fact, the Administrative Law Judge makes
the following:

CONCLUSIONS OF LAW

1. The Commissioner of Human Services and the Administrative Law Judge
have jurisdiction to consider this matter pursuant to Minn. Stat. §§ 14.50, 14.57-.62,
256B.064 (2020); Minn. R. 9505.2245 (2019).

2. Appellants received due, proper, and timely notice of the Department’s
action and it’s right to appeal pursuant to Minn. R. 9505.2245.

3. The Department has complied with all procedural requirements of rule and
law.

4. Appellants’ appeals of the Department’s actions are timely. This matter is,
therefore, properly before the Commissioner and the Administrative Law Judge.

5. Medicaid is a jointly financed federal-state program established under
Title XIX of the Social Security Act, 42 U.S.C. §§ 1396-1396v (2020). In Minnesota, the
Medicaid program is administered by the Department and is referred to as Medical
Assistance (MA).%

6. Appellants are vendors of medical care, as defined in Minn. Stat. § 256B.02,
subd. 7 (2020), and receive MA funds to provide health care services to eligible
individuals.®®

7. As vendors whose services to individuals were provided through MA,
Appellants are subject to regulation by the Department, including sanctions and recovery
of payments.'® The Commissioner must seek monetary recovery from a vendor if
payment for a recipient’s health care service provided by the vendor “was the result of
fraud, theft, abuse, or error on the part of the vendor, department, or local agency.”'""

% Minn. Stat. §§ 256B.001 to .85 (2020).

% Minn. Stat. § 256B.02, subds. 7, 8.

190 Minn. R. 9505.2165, subp. 16a, .2215; Minn. Stat. §§ 256B.02, subd. 7, .064, subd. 1c, .0659, subd. 1(1)
(2020).

101 Minn. R. 9505.2215, subp. 1(A), Minn. Stat. § 256B.064, subd. 1c.
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8. “‘Abuse” means, for the purpose of vendors of health care services:

A pattern of practices that are inconsistent with sound fiscal, business, or
health service practices, and that result in unnecessary costs to the
programs or in reimbursements for services that are not medically
necessary or that fail to meet professionally recognized standards for health
service.%?

9. Five of the “practices” deemed to be abuse are:

(1)  Submitting repeated claims, or causing claims to be
submitted, from which required information is missing or
incorrect; . . .

(3)  Submitting repeated claims, or causing claims to be
submitted, for health services which are not reimbursable
under the programs; . . .

(7)  Failing to develop and maintain health service records as
required under part 9505.2175; . . .

(9) Failing to disclose or make available to the department the
recipient’s health service records or the vendor’s financial
records as required by part 9505.2185; . . . [and]

(18) Repeatedly failing to comply with the requirements of the
provider agreement that relate to the programs covered by
parts 9505.2160 to 9505.2245.103

10.  The Commissioner must “determine any monetary amounts to be recovered
and sanctions to be imposed upon a vendor of medical care under’
Minn. Stat. § 256B.064.'% In order to obtain a monetary recovery, the Department has
the burden to establish, by a preponderance of the evidence, that a vendor committed
abuse in obtaining funds from MA for the health care services provided to eligible
recipients.'® The abuse must have resulted in the improper payment of the vendor.'

11. A “preponderance of the evidence” means that the ultimate facts must be
established by a greater weight of the evidence.'” “It must be of a greater or more

192 Minn. R. 9505.2165, subp. 2(A).

193 Minn. R. 9505.2165, subps. 2(A)(1), (3), (7), (9), (18).

194 Minn. Stat. § 256B.064, subd. 2(a).

195 Minn. R. 1400.7300, subp. 5 (2019).

1% Minn. Stat. § 256B.064, subd. 1c(a).

197 4 Michael K. Steenson & Peter B. Knapp, Minnesota Practice CIV JIG 14.15 (6! ed. 2014 & Oct. 2019
update).
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convincing effect and . . . lead you to believe that it is more likely that the claim . . . is true
than . . . not true.”'®

12.  The Department did not establish that Appellants committed abuse by
submitting repeated claims, or causing claims to be submitted, from which required
information is missing or incorrect.

13. The Department did not establish that Appellants committed abuse by
submitting repeated claims, or causing claims to be submitted, for health services which
are not reimbursable under the programs.

14. The Department did not establish that Appellants committed abuse by
failing to develop and maintain health service records as required under Minn.
R. 9505.2175 and Minn. Stat. § 256B.0659, subds. 7 and 12(c).

15.  The Department established that Appellants committed abuse when they
failed to disclose or make available to the Department recipient health records as required
by Minn. R. 9505.2185.

16. The Department did not establish that Appellants committed abuse by
repeatedly failing to comply with the requirements of the provider agreement that relate
to the programs covered by parts 9505.2160 to 9505.2245.

17.  The Department did not establish that Appellants were improperly paid as
a result of the abuse proved. Indeed, abuse occurring after payment, such as failing to
provide requested documents, cannot alone result in a finding of improper payment.

18. Abuse is also grounds for sanctions under Minn. Stat. § 256B.064,
subd. 1a. Administrative sanctions must reflect the seriousness of the abuse.® “When
imposing sanctions [under the statute], the commissioner shall consider the nature,
chronicity, or severity of the conduct and the effect of the conduct on the health and safety
of persons served by the vendor.”'"°

19. The Department has not demonstrated that termination is an appropriate
sanction for the abuse that occurred.

Based upon the foregoing findings of fact and conclusions of law, and for the
reasons set forth in the Memorandum below, the Administrative Law Judge makes the
following:

108 State v. Wahlberg, 296 N.W.2d 408, 418 (Minn. 1980).
%9 In re Revocation of Family Child Care License of Burke, 666 N.W.2d 724, 728 (Minn. Ct. App. 2003).
10 Minn. Stat. § 256B.064, subd. 1b.
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RECOMMENDATION

1. Because the Department established that Appellants committed abuse
which did not result in improper payments, it is respectfully recommended that the
Commissioner RESCIND the Department’s notices of overpayment to Appellants and
restore withheld payments.

2. Because the Department did not establish that the nature, chronicity, or
severity of the abuse and its effect on the health and safety of the recipients warrants
termination, it is respectfully recommended the Commissioner RESCIND the termination
of Appellants’ participation in the MHCP.

Dated: September 21, 2020

=
o gor
o R i

=

<M MORTENSON
Administrative Law Judge

Reported:  Digitally Recorded; No transcript prepared
NOTICE

This Report is a recommendation, not a final decision. The Commissioner will
make the final decision after a review of the record. Under Minn. Stat. § 14.61 (2020),
the Commissioner shall not make a final decision until this Report has been made
available to the parties for at least ten (10) calendar days. The parties may file exceptions
to this Report and the Commissioner must consider the exceptions in making a final
decision. Parties should contact Debra Schumacher, Administrative Law Attorney,
P.O. Box 64254, St. Paul, MN 55164-0254, (651) 431-4319 to learn the procedure for
filing exceptions or presenting argument.

The record closes upon the filing of exceptions to the Report and the presentation
of argument to the Commissioner, or upon the expiration of the deadline for doing so. The
Commissioner must notify the parties and Administrative Law Judge of the date the record
closes. If the Commissioner fails to issue a final decision within 90 days of the close of
the record, this Report will constitute the final agency decision under Minn. Stat. § 14.62,
subd. 2a (2020). In order to comply with this statute, the Commissioner must then return
the record to the Administrative Law Judge within ten (10) working days to allow the Judge
to determine the discipline imposed.

Under Minn. Stat. § 14.62, subd. 1 (2020), the Commissioner is required to serve
her final decision upon each party and the Administrative Law Judge by first class mail or
as otherwise provided by law.
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MEMORANDUM
. Regulatory Background
A. Medicaid

Medicaid is a jointly financed federal and state program established under title 42,
subchapter XIX, of the United States Social Security Act.'" Its purpose is to provide
necessary medical assistance to eligible persons who have insufficient income and
resources to pay for the cost of their medical care.'? The federal government shares the
cost of providing medical assistance with states that elect to participate in the Medicaid
program.’'3 In return, the states must comply with federal statutes and rules issued by
the Centers for Medicare and Medicaid Services (CMS) of the United States Department
of Health and Human Services."™ In Minnesota, Medicaid is administered through the
MHCP known as MA."5

B. Home Health Services

Home health services are medically necessary services that are ordered by a
physician, documented in a care plan that is periodically revised, and provided to a
recipient in their home.'"®

MA covers payment for home care nursing services (nursing services) that are
ordered by a physician to provide individual and continual care and which are provided
by a RN or LPN."7 Nursing services provided at home are covered when a home health
agency, skilled nursing facility, or a hospital cannot provide the level of care the recipient
requires or, a PCA is not able to perform the care required.''® Nursing services must be
provided in accordance with a written care plan approved by the recipient’s physician.'"®

Recipients of PCA services require services to live independently in the community
in a stable medical condition.'”® PCA services covered under the Medicaid program
include services and supports furnished to an individual to assist in accomplishing
“activities of daily living; health-related procedures and tasks; observation and redirection

1142 U.S.C. §§ 1396-1396w-5 (2018).

"2 See 42 U.S.C. § 1396-1; see also Atkins v. Rivera, 477 U.S. 154, 156 (1986) (“[P]ersons who lack
sufficient income, measured on a monthly basis, to meet their basic needs automatically qualify for
Medicaid.”).

13 See 42 U.S.C. §§ 13963, b.

114 See 42 U.S.C. § 1396a; 42 C.F.R. § 430.10 (2019); see also Atkins, 477 U.S. at 156-57 (“The Federal
Government shares the costs of Medicaid with States that elect to participate in the program. In return,
participating states are to comply with requirements imposed by the Act and by the Secretary of Health and
Human Services.”).

115 See Minn. Stat. §§ 256B.01-.85.

18 Minn. R. 9505.0295, subp. 1 (2019).

"7 Minn. R. 9505.0360 (2019).

118 |d. at subp. 4(C).

19 Id. at subp. 4(B).

120 See Minn. R. 9505.0335, subp. 1(H).
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of behaviors; and instrumental activities of daily living.”'?" The amount and types of
services authorized are based on assessment of the recipient’s needs in several areas of
dependency.'??

PCAs are supervised by a qualified professional (QP), defined under Minnesota
law as a mental health professional, registered nurse, licensed social worker, or qualified
designated coordinator.’?® The QP ensures that the recipient receives the appropriate
care as documented in the assessment and resulting PCA care plan.'?

Homemaker services, generally, are not covered under MA, but may be covered
as part of alternative care, or if they are an integral part of assessed PCA services needed
by a recipient.'?

C. Compliance Monitoring and Accountability

CMS regulations require states to have surveillance and utilization control
programs in order to guard against the “unnecessary or inappropriate use of Medicaid
services and . . . excess payments.”'2® In order to discover and correct inappropriate use
of Medicaid payments and excess payments, states must conduct post-payment
reviews.'?” The legislature authorized the Department to:

Establish by rule general criteria and procedures for the identification and
prompt investigation of suspected medical assistance fraud, theft, abuse,
presentment of false or duplicate claims, presentment of claims for services
not medically necessary, or false statement or representation of material
facts by a vendor of medical care, and for the imposition of sanctions
against a vendor of medical care.'?8

Such rules are required to be uniform “for carrying out and enforcing” the MA program,
and “not inconsistent with law.”%°

In furtherance of this charge, the Department created SIRS and adopted rules to
monitor providers’ compliance with federal and state rules, regulations, and statutes. '3°
SIRS conducts post-payment reviews or audits of claims submitted to the MHCP for MA

121 Minn. Stat. § 256B.0659, subd. 2(a).

22 See id. at subd. 3a.

123 Minn. Stat. § 256B.0625, subd. 19c.

124 Minn. Stat. § 256B.0659, subd. 1(n).

125 Minn. Stat. §§ 256B.059, subd. 3(c)(4), .0913, subd. 5 (2020); Minn. R. 9505.0290, subp. 5 (2019).
126 42 C.F.R. § 456.3(a) (2019).

127 42 C.F.R. § 456.23 (2019).

128 Minn. Stat. § 256B.04, subd. 10.

129 Minn. Stat. § 256B.04, subd. 2.

130 See Minn. R. 9505.2160-.2245 (2020).
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payments.'3! These investigations are necessary to prevent fraud and abuse which can
harm recipients and result in improper payment of MA funds. 32

There are three means by which the Commissioner can hold vendors accountable
to the legal requirements for services to recipients. First, state law permits the
Commissioner to terminate MA payments to vendors who have been determined to be
ineligible for payments under title XIX of the Social Security Act.’33

Second, the Commissioner may impose sanctions on a vendor of medical care for
any of the following:

(1)  Fraud, theft, or abuse in connection with the provision of medical
care to recipients of public assistance;

(2) A pattern of presentment of false or duplicate claims or claims for
services not medically necessary;

(3) A pattern of making false statements of material facts for the purpose
of obtaining greater compensation that to which the vendor is legally
entitled;

(4)  Suspension or termination as a Medicare vendor;

(5) Refusal to grant the state agency access during regular business
hours to examine all records necessary to disclose the extent of
services provided to program recipients and appropriateness of
claims for payment;

(6) Failure to repay an overpayment or a fine finally established under
this section;

(7)  Failure to correct errors in the maintenance of health service or
financial records for which a fine was imposed or after issuance of a
warning by the commissioner; and

(8) Any reason for which a vendor could be excluded from participation
in the Medicare program under section 1128, 1128A, or 1866(b)(2),
of the Social Security act.’*

The severity of the sanction must align with the seriousness of the violation.”® The
sanctions available to the Commissioner are:

131 See 42 C.F.R. § 456.23 (requiring post-payment reviews); Minn. Stat. § 256B.04, subd. 15(a), (requiring
post-payment reviews).

132 See Minn. R. 9505.2200, subp. 1, .2215, subp. 1(A).

133 Minn. Stat. § 256B.064, subd. 1.

134 Minn. Stat. § 256B.064, subd. 1a.

35 In re Burke, 666 N.W.2d at 728.
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(1)  Suspension or withholding of payments to a vendor and suspending
or terminating participation in the program; or

(2)  Imposition of a fine under Minn. Stat. § 256B.064, subd. 2(f)."%6

The Commissioner must “consider the nature, chronicity, or severity of the conduct and
the effect of the conduct on the health and safety of persons served by the vendor” when
the Commissioner imposes a sanction.'?”

Finally, the Commissioner,

may obtain monetary recovery from a vendor who has been improperly paid
either as a result of conduct described in subdivision 1a [above] or as a
result of a vendor or department error, regardless of whether the error was
intentional. Patterns need not be proven as a precondition to monetary
recovery of erroneous or false claims, duplicate claims, claims for services
not medically necessary, or claims based on false statements.'38

The Department promulgated Minnesota Rules 9505.2160 - .2245 in furtherance
of its legislative mandates. The Department defines “abuse” at Minn. R. 9505.2165,
subp. 2. In the case of a vendor, “abuse” means:

A pattern of practices that are inconsistent with sound fiscal, business, or
health service practices, and that result in unnecessary costs to the
programs or in reimbursements for services that are not medically
necessary or that fail to meet professionally recognized standards for health
service.'®®

In addition, the rule sets forth a list of 22 practices that “are deemed to be abuse by a
vendor.”"? The list includes five practices cited by the Department in its termination
notices in the present case.’! These are:

(1)  Submitting repeated claims, or causing claims to be submitted, from
which required information is missing or incorrect; . . .

(3)  Submitting repeated claims, or causing claims to be submitted, for
health services which are not reimbursable under the programs; . . .

(7)  Failing to develop and maintain health service records as required
under part 9505.2175; . . .

136 Minn. Stat. § 256B.064, subd. 1b.
137 Id

138 Minn. Stat. § 256B.064, subd. 1c(a).
139 Minn. R. 9505.2165, subp. 2(A).

140 Id

41 Ex. 2; Ex. 7; Ex. 18; Ex. 25.
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(9)  Failing to disclose or make available to the department the recipient’s
health service records or the vendor’s financial records as required
by part 9505.2185; . . . [and]

(18) Repeatedly failing to comply with the requirements of the provider
agreement that relate to the programs covered by
parts 9505.2160 to 9505.2245.142

A sixth reason for abuse was engaging “in a pattern of making false statements of
material facts for the purpose of obtaining greater compensation than that to which you
were legally entitled.”'* That reason is not one of the presumed practices of abuse.'** It
is a distinct reason for a sanction, pursuant to Minn. Stat. § 256B.064, subd. 1a.

Il Credibility Determinations

The three investigators who testified (two for the Department and one for
Appellants) all testified credibly as to facts. They testified with candor and had no basis
to obfuscate. Their testimony regarding legal requirements is only given weight as to what
the Department, their training, or experience told, required, or expected them to believe,
not what the law actually is.

Ayana’s credibility is suspect because of the actions she took in response to the
Notices. Her admission to altering records that were improperly completed, and the
records themselves, create a cloud of doubt about her statements. Her testimony was
largely self-serving and in direct contradiction to one or more of the three investigators
who testified. The Judge does not give Ayana’s testimony much weight without
corroborating evidence.

Gessina Beukes offered little material information to support Ayana’s testimony.
The relevant information Beukes provided was typically general in nature and did little to
support specific factual statements made or argued by Ayana. Beukes descriptions of the
records Trinity keeps is supported by the record, but ultimately is unnecessary because
the Department failed to present a persuasive argument supporting all of its claims.

Statements made by persons who did not testify carry little weight. For example,
investigators noted in reports, and the Department provided recordings of, service
recipients. There was no valid reason presented that these withesses could not testify
and be cross examined about what they said during interviews. Without a valid exception
to the best evidence rule, evidence based on what people told investigators is not
credible.

42 Minn. R. 9505.2165, subps. 2(A)(1), (3), (7), (9), (18).
143 Ex. 2 at 1.
144 See Minn. R. 9505.2165, subp. 2(A). Minn. Stat. § 256B.064, subd. 1a.
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Ml Analysis
A. Overpayment, Monetary Recovery, and Sanctions

The Department argues that there were overpayments to Trinity based on the
vendor’s abuse concerning PCA records, nursing records, and homemaker service
records. As to homemaker services, the Department argues that Trinity submitted claims
for reimbursement for more time than was documented on timesheets and when
timesheets showed employees providing both homemaker and PCA services at the same
time.

As to nursing services, the Department argues that abuse occurred when:

Trinity repeatedly: (1) submitted claims for reimbursement. . . when no
documentation supported the units billed; (2) submitted claims for more time
than documented; (3) submitted claims for registered nurse services when
a licensed practical nurse was actually providing the services; (4) submitted
claims when information on required documentation was illegible; [and]
(5) submitted claims when documentation showed that Trinity’s employees
were providing care to multiple recipients at the same time.4°

Finally, as to PCA services, the Department argues that abuse occurred when:

Trinity repeatedly: (1) submitted claims for reimbursement. . . when PCA
timesheets did not contain required information or contained illegible
information; (2) billed for more time than documented on PCA timesheets;
(3) submitted claims when no documentation supported the units billed:;
(4) submitted claims when qualified professional (“QP’) supervision notes
did not contain required information; (5) submitted claims when timesheets
contained photocopied signatures and other required information that was
also photocopied; (6) submitted claims for recipients that did not have care
plans or had care plans that were missing required information such as
signatures and start and ends dates; [and] (7) submitted claims when
timesheets were signed prior to the date when services were allegedly
provided.'46

Sanctions, as prescribed by Minn. Stat. § 256B.064, are distinct from monetary
recovery. Termination of a provider’s participation in the MHCP is a sanction available to
the Commissioner when a vendor has committed abuse in connection with the provision
of services.™” The Department contends that Appellants participation in MHCP should
be terminated because they implemented the above-claimed abusive practices. Simply
establishing abuse occurred, however, is not enough to prove that sanctions are
warranted. There are three elements necessary to establish a case for sanctions. First

145 Department’s Closing Argument at 2 (Jul. 24, 2020).
146 Id. at 2-3.
47 Minn. Stat. § 256B.064, subds. 1a, 1b.
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there must be sanctionable conduct.'*® Second, the Commissioner must “consider the
nature, chronicity, or severity of the conduct.”'*° Third, the Commissioner must consider
“the effect of the conduct on the health and safety of persons served by the vendor.”'%°
The severity of the sanction must be based on the seriousness of the violation. '’

B. Abuse Regarding Homemaker Services

The Department alleges in its Notice of Overpayment, Termination and Payment
Withhold, dated February 26, 2018, (Homemaker Notice), that Trinity committed three
violations concerning reimbursement claims for homemaker services which warrant
termination.'? First, the Department alleges Trinity repeatedly submitted claims which
lacked required information, or the information submitted was incorrect. Second, the
Department alleges Trinity repeatedly submitted claims for health services that are not
reimbursable. Third, the Department alleges Trinity repeatedly failed to comply with the
provider agreement between Appellants and the Department. These claims, if true, would
be deemed abuse under Minn. R. 9505.2165, subp. 2(A).'5® The Department seeks to
terminate Trinity’s participation in the MHCP as a result of these claims. '

The Department also alleges two additional violations regarding homemaker
services which resulted in overpayment.'®® The Department claims a PCA timesheet
overlapped with the homemaker timesheet for the same PCA. The Department also
asserts Trinity billed for more services than it provided. These allegations, if true, would
mean improper payments were made and the Department could recover them.'® The
Department seeks to recover $696.49 for homemaker services.'®’

The Department carries the burden of proving that abuse occurred, that it resulted
in an overpayment, that Appellants should be terminated from the program, and the
amount of any overpayment to be recovered.’® The burden of proof consists of “two
distinct burdens: the ‘burden of persuasion,’ i.e., which party loses if the evidence is
closely balanced, and the ‘burden of production,’ i.e., which party bears the obligation to
come forward with the evidence at different points in the proceeding.”'®® The Department
summarized its evidence in spreadsheets, but failed to identify the specific real evidence
upon which the spreadsheets and other investigative reports are based. This is
detrimental to the Department’s case.

148 Minn. Stat. § 256B.064, subd. 1b.

149 Id

150 Id

51 In re Burke, 666 N.W.2d at 728.

152 Ex. 18 at 16485.

153 Minn. R. 9505.2165, subp. 2(A)(1), (3), (18).

154 Ex. 18 at 16485.

155 Id

156 Minn. R. 9505.2215, subp. 1(A).

57 Ex. 18 at 16485.

158 Minn. R. 1400.7300, subp. 5 (2019); Minn. Stat. § 256B.064, subd. 2.
159 Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 55, 126 S.Ct. 528, 534 (2005) (internal citations omitted).
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The Department’s presentation on the homemaker claim highlights the problem
with the Department’s case. To support its claims, the Department produced the
spreadsheet and reports from the onsite visits.'®® The spreadsheet documents the results
of the investigators’ findings. It includes the name of the service recipient, the date of
service, the units allowed, the units and money paid for the service, the amount of money
the Department determined was overpaid, and the reason it believes there was an
overpayment.'®" While useful, the spreadsheet and reports are not the real evidence upon
which the Department’s allegations are based. More importantly, the real evidence is not
specifically cited in the spreadsheets, reports, or even in the Department’s summation of
its case.

The Department introduced all of the documents it collected from the Appellants
as part of its case.'®? The problem is, there is no way for the tribunal, the Appellants, or
the Commissioner, to know where to find the evidence the Department relied on in
creating the spreadsheet or reports. The real evidence is not organized, indexed, or even
cited by the Department in its notices or summation. Simply referring to “the documentary
evidence” and “files for multiple recipients” does not satisfy the Department’s burden of
proof.’®3 It has been said many times before, “Judges are not like pigs, hunting
for truffles buried in briefs,” or facts buried in the record, for that matter.'® The
Department expects this tribunal to simply rely on its assertions that the proof for its claims
are in the files presented. But, without organization and citation to specific documents to
support its claims, this tribunal would need to conduct its own investigation. This is not
this tribunal’s role and the Department’s burden is not met.

To illustrate the problem, look at any line on the Department’s spreadsheet. Take,
for example, the first two lines on page 16488 of Exhibit 18. In the first line, the
spreadsheet states that of $54.72 paid for homemaking services to the recipient on
June 3, 2015, $18.24 was overpaid.'® The reason, according to the spreadsheet, is that
“Documentation does not support units billed.”'®® The spreadsheet does not state or cite
to a source to support that statement. No witness for the Department was able to point
this tribunal to the documentation upon which the spreadsheet relies.'®” The Department
also did not identify specific supporting documentation in its summation.'®® By combing
through the evidence, the Administrative Law Judge notes that the documentation
supporting the Department may exist somewhere among the hundreds (thousands?) of
pages in Exhibits 17, 24, or 35. But where? Further, the documents within the exhibits
have no identification. This tribunal, or other reviewer is left to guess which pages support
the Department’s claim. The Department did not meet its burden of proof.

60 Ex. 18 at 16488-490.

61 Ex. 18 at 16488-90. (See also, Ex. 7 at 17152-285, Ex. 25 at 16494-922).

62 See Ex. 17; Ex. 24; Ex. 35.

'63 The burden of production requires more than a data dump, in this Judge’s opinion.
64 United States v. Dunkel, 927 F.2d 955, 956 (7th Cir. 1991).

65 Ex. 18 at 16488.

166 Id

67 See Test. of A. Novak, Test. of K. Potocnik.

168 See Department’s Closing Argument.
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The closest the Department gets to presenting any useful information are file
folders on the digital video discs (DVDs) which refer to “Personnel Files,” “Client
Records,” and “Financial.”'®® Within some folders, sub-folders may indicate from which
site visit — 2016 or 2018 — the files within came from. The pages of the files are numbered
but, like the stars on a clear black night, without adequate context or instruction there is
no way for this tribunal or the Commissioner to know which ones are important to the
questions at hand. The Department’s burden is not met by simply stating they are all
important, as it did here.

Likewise, in examining line two of the spreadsheet, we see that the Department
claims all 12 units (three hours) of homemaking services were overpaid $54.72 because
the “homemaker and PCA shifts overlap on this date of service.”'”® We have no citation
to the real evidence that supports this claim, for the same reasons as explained above.
Given that Appellants’ contest the claims in their entirety and the fact that the
Department’s numbers and reasoning often changed over time, it cannot be assumed the
Department’s claims are accurate without the real evidence.

The analysis does not end there. Appellants provided significant evidence along
with indices to effectively use the evidence. To continue with the examples above, the
evidence relied on by the Department for line one of its spreadsheet is found at
Exhibit 1014 at 1. Appellants’ evidence shows that, indeed, there were eight units of
homemaker services provided on June 3, 2015 (two hours). The spreadsheet states that
12 units (three hours) were claimed by Trinity.'”! Unfortunately, there is no real evidence
supporting what Trinity claimed for reimbursement. Without this evidence, it cannot be
concluded that the violation alleged occurred. In other words, there is no proof that Trinity
claimed an hour more than it was owed for homemaker services on June 3, 2015, for the
recipient.

Looking at line two, we see a similar failure. Exhibit 1014 at 3 shows a timesheet
with three hours of homemaking service on June 26, 2015. Exhibit 1014 is described by
Appellants as the recipient’s “homecare records.”’”? Appellants’ index (referred to as a
“conversion chart”) states the recipient’s PCA records are found at Exhibit 1020.'72 There
is no timesheet for the PCA, who was also the recipient’s homemaker, on June 26."74
However, the individual's homemaking timesheet is present in the PCA records at
page 42.'75 There appears to be an error or mix-up here, but we cannot determine exactly
what the problem, if any, is. We are relying on the Appellants’ exhibits. More importantly,
there is no real evidence of what Trinity claimed for June 26. All we have is the
demonstrative evidence at Exhibit 18 stating that the PCA and homemaker shifts
overlapped. We have no real evidence supporting that claim. Thus, this tribunal cannot
determine there was abuse or an overpayment.

169 See e.g. Ex. 35.

70 Ex. 18 at 16488.

171 Id

72 Ex. 1008 Conversion Chart (referred to as Ex. 1008.1 by Appellants) at 2.
173 Id

74 Ex. 1020, see esp. p. 72.

75 Id. at 42.
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This conundrum exists for the remaining lines in the spreadsheet for homemaker
services. It also exists for the remaining claims regarding nursing and PCA services.
There are some differences, which will be explored.

C. Abuse Regarding Nursing Services

The Department alleges in its Notice of Overpayment, Termination and Payment
Withhold, dated May 30, 2019 (Nursing Notice), that Appellants repeatedly submitted
claims for reimbursement for nursing services when required information was missing or
incorrect.'”® Such practice is deemed to be abuse.'”” Ayana admitted that, from time to
time, claims lacked required information.’”® The Department did not make this argument
in closing, however."”® Thus, it is difficult to determine what the Department’s position is
regarding abuse in nursing claims by not having all required information. Further, no
claims documentation was offered or entered into the record. The Department has not
shown that such abuse occurred.

The Department claims in its Nursing Notice that Appellants repeatedly submitted
claims for reimbursement of nursing services that were not reimbursable. ' Such practice
is deemed to be abuse.’®' The Department asserts that the evidence shows this claim is
valid because Appellants submitted claims for registered nurse (RN) services when a
licensed practical nurse (LPN) was actually providing the services. The Department failed
to identify the evidence in the record that shows LPNs were being billed to the Department
as RNs. It may be in “files for multiple recipients.”'®? As previously stated, the burden of
proof compels the Department to make the connections between its claims and the
evidence. The Department did not do so here and failed to meet its burden.

The Department alleges in its Nursing Notice that Appellants failed to develop and
maintain health service records as required by Minn. R. 9505.2175 for nursing
services.' Such practice is deemed to be abuse.'* Again, the Department failed to
show this tribunal precisely where flawed health service records exist in the administrative
record. Without making such a showing, the Department fails to meet its burden of proof
on this claim.

The Department alleges in its Nursing Notice that Appellants failed to disclose or
make available to the Department recipient health service records and vendor financial

76 Ex. 7 at 17149.

177 Minn. R. 9505.2165, subp. 2(A)(1).
178 Test. of E. Ayana.

7% See Department’s Closing Argument.
180 Ex. 7 at 17149.

181 Minn. R. 9505.2165, subp. 2(A)(3).
182 Department’s Closing Argument at 2.
183 Ex. 7 at 17149.

18 Minn. R. 9505.2165, subp. 2(A)(7).
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records as required by Minn. R. 9505.2185.'8 Such practice is deemed to be abuse. 8
The record supports the Department’s contention that there was a request for all
necessary documents made, in writing, in advance of the site visits and they were not
provided.'®”

Ayana told investigators that if they wanted any additional records to ask for
them.'8 Ayana testified that she provided all requested records to investigators at the
two site visits.'®® She also claimed that any missing records were either not scanned by
the investigators or were lost.'® Ayana’s speculation is not persuasive enough to
overcome the evidence on this point. Ayana does not disagree that she told the
investigators to ask for any documents they were missing, while also asserting she gave
them all they were asking for. Now, hedging her argument, she makes a claim that the
investigators failed to scan the documents she gave them or lost them. Such a self-
serving assertion creates a cloud of doubt about all of Ayana’s testimony.

This suspicion is bolstered by the attempts she made to correct identified errors
after being alerted to them by the Department. She admitted, and her records show, that
she made changes to incorrect documents.'®' Ayana'’s assertions in defense of the claim
that she did not provide all the requested documents during the onsite investigations carry
no weight. The record shows what was requested in advance of both site visits. Ayana’s
argument that the subsequent request for fewer documents than originally requested —
and the failure of the Department to produce the written requests for fewer documents —
does not make logical sense. Further, the evidence in the record and Ayana’s
performance in the courtroom show that her argument that there was a language barrier
carries no weight. The Department met its burden on its claim that all records requested
were not provided at both site visits.

Lastly, the Department alleges in its Nursing Notice that Appellants repeatedly
failed to comply with the provider agreement as it relates to programs covered by
Minn. R. 9505.2160 to .2245.1%2 Such practice is deemed to be abuse.’® There is no
provider agreement for nursing services in the record. Thus, it cannot be concluded that
a provider agreement for nursing services was violated.

185 Ex. 7 at 17149.

186 Minn. R. 9505.2165, subp. 2(A)(9).

87 Ex. 15; Ex. 16; Ex. 1001; Ex. 1002; Test. of A. Novak; Test. of K. Potocnik; See Ex. 17; Ex. 25; Ex. 35;
Ex. 1009-1038. (Just a cursory review comparing the documents the Department collected and the
documents Appellants subsequently produced shows not all of the documents were provided at the onsite
visits.

188 Test. of A. Novak; Test. of K. Potocnik; Test. of E. Ayana; Ex. 9 at 151; Ex. 12 at 158.

189 Test. of E. Ayana.

190 /g, See also Appellants’ Closing Argument at 14, fn. 12 (Jul. 24, 2020). “Most of these claims [for missing
documents] are for documents from 2015 which DHS failed to collect during the onsite or lost after the
onsite.”

91 Test. of E. Ayana; Compare, e.g., Ex. 35 at 9667 and Ex. 1018 at 76.

192 Ex. 7 at 17149.

193 Minn. R. 9505.2165, subp. 2(A)(18).
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Because the Department’s claim that Appellants failed to disclose or make
available to the Department recipient health service records or the vendor’s financial
records as required by part 9505.2185 is supported, abuse occurred.

D. Abuse Regarding PCA Services

The Department alleges in its Notice of Overpayment, Termination and Payment
Withhold, dated May 30, 2019 (PCA Notice), that Appellants repeatedly submitted claims
for reimbursement for PCA services when required information was missing or
incorrect.' Such practice is deemed to be abuse.'%® Ayana admitted that, from time to
time, claims lacked required information.'® However, there is no evidence of which
claims were faulty. Thus, despite Ayana’s admission against interest, there is insufficient
evidence to show abuse occurred within the meaning of Minn. R. 9505.2165,
subp. 2(A)(1).

The Department alleges in its PCA Notice that Appellants repeatedly submitted
claims for reimbursement of PCA services that were not reimbursable.’®” Such practice
is deemed to be abuse.’ The Department has not shown, articulated, or otherwise
argued which PCA services billed for were not reimbursable. Thus, the Department did
not meet its burden regarding this claim.

The Department alleges in its PCA Notice that Appellants failed to develop and
maintain health service records as required by Minn. R. 9505.2175, for PCA services. %
Such practice is deemed to be abuse.?® According to the Department, abuse occurred
for a number of reasons including, but not limited to:

o PCA services were provided to recipients without care plans;

. Records lacked a PCA identification number or the correct PCA
identification number;

J Qualified professional records did not record the length of time spent with
recipients;

o Timesheets were photocopied;

o Client signatures were photocopied;

Records lacked signature dates;

194 Ex. 25 at 16491.

195 Minn. R. 9505.2165, subp. 2(A)(1).
1% Test. of E. Ayana.

197 Ex. 25 at 16491.

19 Minn. R. 9505.2165, subp. 2(A)(3).
199 Ex. 25 at 16491.

200 Minn. R. 9505.2165, subp. 2(A)(7).
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. Records lacked PCA signatures; and
. Records lacked activities of daily living (ADLs).2"

Many of the claimed violations do not violate any state regulation or statute. For
example, while the law requires a PCA to sign a daily record of services (which includes
a timesheet), there is no requirement the PCA identification number be recorded on such
documentation.??? Other alleged violations were really just concerns that should have
prompted additional investigation, like photocopied documents or documents with various
handwriting.?®> More importantly, beyond the statements in the spreadsheet alleging
these violations, the Department did not point to where in the record this tribunal or the
Commissioner, could find the evidence to support its claims. While some of the alleged
violations were truly serious, like failures to have a care plans, without citing to real
evidence to support its claims, the Department has not met its burden.2%

The Department claims in its PCA Notice that Appellants failed to disclose or make
available to the Department recipient health service records and vendor financial records
as required by Minn. R. 9505.2185.2% Such practice is deemed to be abuse.?’® As stated
in the section above, the record supports the Department’s contention that there was a
request for all necessary documents made, in writing, in advance of the site visits and
they were not provided.?” The Department met its burden on its claim that all records
requested were not provided.

Finally, the Department alleges in its PCA Notice that Appellants repeatedly failed
to comply with the provider agreement as it relates to programs covered by Minn.
R. 9505.2160 to .2245.2%8 Such practice is deemed to be abuse.?®® The agreement states
that Ayana agrees to comply “with all federal and state statutes and rules relating to the
delivery of services to individuals and to the submission of claims for such services.”2'°
The citation to this requirement is, thus, merely redundant — even circular — since
Appellants violated Minn. Stat. § 256B.064 when they committed abuse by not providing

201 Ex. 25 at 16494-16922.

202 Minn. R 9505.2175, subp. 7.

203 See e.g. Ex. 25 at 16525, 16588.

204 Appellants submitted much evidence purporting to demonstrate they were in compliance. However, the
evidence raises more questions than it resolves. Further, it has been established that all of the documents
the Department requested during its onsite visits were not provided. This fact and Ayana’s admission to
altering documents means the recipient health care records provided by Appellants are given little weight.
205 Ex. 25 at 17149.

206 Minn. R. 9505.2165, subp. 2(A)(9).

207 Ex. 15; Ex. 16; Ex. 1001; Ex. 1002; Test. of A. Novak; Test. of K. Potocnik; See Ex. 17; Ex. 25; Ex. 35;
Ex. 1009-1038. (Just a cursory review comparing the documents the Department collected and the
documents Appellants subsequently produced shows not all of the documents were provided at the onsite
visits.)

208 Ex. 7 at 17149.

209 Minn. R. 9505.2165, subp. 2(A)(18).

210 Ex. 6 at 75.
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all requested documents to the Department during the onsite visits. This violation also
supports the finding of abuse.

Because the Department’s claim that Appellants failed to disclose or make
available to the Department recipient health service records or the vendor’s financial
records as required by part 9505.2185 is supported, abuse occurred.

E. Monetary Recovery

To show an overpayment for which recovery is an option, the Department must
show the abuse resulted in an improper payment.?'" The Department has only shown that
requested records were not timely provided at site visits, pursuant to Minn. R. 9505.2185.
This does not prove that any improper payments were made. Without showing abuse
resulted in an improper payment, no overpayment can be found for which recovery is
warranted.

F. Sanctions

The Department seeks to terminate Appellants’ participation in the MHCP. This is
the most serious sanction the Commissioner can apply to a vendor when there has been
abuse in connection with the delivery of medical care for a recipient of public assistance.

To determine the sanction to apply to a vendor the Commissioner must consider:
1) the nature, severity, or severity of the conduct, and 2) the effect of the conduct on the
health and safety of persons served by the vendor.?'? Further, “the severity of an
administrative sanction must reflect the seriousness of the violation.”?'®* The Department
argues that the abuse in this case was chronic, severe, serious and extensive. The
Department argues that it considered the “potential effect” of the abuse on recipients.?'4
To support its arguments, the Department points to evidence that there were a high
number of record keeping deficiencies found in two separate site visits which occurred
more than two years apart. The Department also argues that Appellants’ admissions
against interest support termination.

The Department relies on its demonstrative evidence — the detailed spreadsheets
— to support its position.?'®> The evidence tends to show there were significant record
keeping problems which amount to abuse under the law. Even so, the Department’s
argument that these record keeping problems raise “a legitimate concern as to whether

211 Minn. Stat. § 256B.064, subd. 1c(a).

212 Minn. Stat. § 256B.064, subd. 1b. See also Minn. R. 9505.2205 (2019), In deciding about imposition of
sanctions, Commissioner must consider “nature and extent of. . . abuse, . . . history of. . . abuse; and...
actions taken or recommended by other state regulatory agencies.”

213 In re Burke, 666 N.W.2d at 728.

214 Department’s Closing Argument at 5.

215 The Department also points to its trove of “supporting documentation” which, as noted above, provides
little help to the Judge, the Commissioner, or its case without some detailed organization and application
to the claims made.
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MA recipients were receiving properly supervised care” is weak.?'® The law requires the
Department to answer the question: did the abuse have an effect on the health and safety
of persons served and, if so, what was it? Only then can the Commissioner (and the
Judge) even consider drawing a conclusion that termination is an appropriate sanction.

In this case, the abuse the Department established is based on Appellants’ failure
to have all the requested documents available at the two site visits. Even assuming the
other record-keeping claims are supported, they are just that — record keeping errors.
Record keeping is important, no doubt, to ensuring appropriate care is provided and
public monies well spent. When such errors are discovered, however, the proper and
required action is to uncover the impact of those errors.?'” No effort was even made by
the Department to do so in this case.?'® Further, despite the errors found at the first visit
in 2016, Appellants were not notified of the problem. Rather, without any evidence of
fraud, the SIRS team referred the matter to the MFCU. That referral resulted in only a
lapse of time, nearly two years, before SIRS again looked at the case and then
determined to conduct another site visit simply because the investigator, who was not
part of the first visit, wanted to see if Appellants’ prior “behavior continued into future
years.”?'® |t is obvious to a neutral observer that one would expect the “behavior” to
continue when no one advised the vendor that its record-keeping was flawed, particularly
in such a complex regulatory environment. Finally, had the health and safety of recipients
been truly a concern of the Department following the first site visit, some immediate action
to look into it would have been taken. It was not.

The abuse proven here is a failure to provide all records at the time of site visits.
This happened twice. The failure to provide requested records at the time of a site visit
raises suspicions that may be further investigated. That was not done in this case. Given
the nature of the abuse — failure to provide all documents requested at the time of site
visits — the Department’s withholding of payments and effective suspension of Appellants’
program since 2019 is an appropriate sanction.

\YA Conclusion

While the Department did prove abuse, it did not demonstrate the abuse resulted
in improper payments that warrant monetary recovery. Therefore, the Administrative Law
Judge respectfully RECOMMENDS that the Commissioner RESCIND the notices of
overpayment and end payment withholding.

The Department established that Appellants abused the MA process when they
failed to disclose or make available to the Department recipient health service records or
the vendor's financial records when the site visits occurred on March 8, 2016, and July 26,

216 Department’s Closing Argument at 5.

217 In re Burke, 666 N.W.2d at 728. (License termination too severe where “no evidence...of deliberate or
callous disregard for the children. Nor...evidence of injury or near injury to the children.” Further, initial
decision to terminate license “based on several erroneous grounds, and is too severe, and is not supported
by the record.”)

218 Test. of A. Novak; Test. of K. Potocnik; Test. of A. Weideman.

219 Test. of K. Potocnik.
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2018. Thus, it may sanction Appellants pursuant to Minn. Stat. § 256B.064. Appellants’
suspension since March 2019 is a more than sufficient sanction. Termination is an
excessive sanction in this case and the Administrative Law Judge respectfully
RECOMMENDS that the Commissioner RESCIND the termination orders.

J.R.M
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