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MDE 20-005-H
STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE DEPARTMENT OF EDUCATION
In the Matter of [redacted], Student, ORDER ON SCHOOL DISTRICT’S
CHALLENGE TO SUFFICIENCY
V. OF COMPLAINT

Rosemount-Apple Valley-Eagan
School District 0196.

This matter is pending before Administrative Law Judge LauraSue Schlatter on the
School District’'s Challenge to the Sufficiency of the Student’s Due Process Hearing
Complaint, filed on September 3, 2019.

Andrea L. Jepsen, Student Law Center, LLC, appeared on behalf of [redacted]
(Student). Laura Tubbs Booth and Christian R. Shafer, Ratwick, Roszak & Maloney, P.A.,
appeared on behalf of the Rosemount-Apple Valley-Eagan School District (School
District).

Pursuant to law, the administrative record, and for the reasons explained in the
Memorandum below,

IT IS HEREBY ORDERED:

1. The School District's September 3, 2019, Challenge to the Sufficiency of
the Student’s Due Process Hearing Complaint is DENIED.

2. All dates and deadlines set forth in the First Prehearing Order continue to
apply.

Dated: September 6, 2019

o ot he?ee;

LAURASUE SCHLATTER
Administrative Law Judge




MEMORANDUM

. Complaint

On August 19, 2019, Student filed a Due Process Hearing Complaint (Complaint).
The School District filed a written Challenge to the Sufficiency of the Complaint
(Sufficiency Challenge) on September 3, 2019."

The Complaint alleges that the Student's parents (Parents) participated in
mediation with the School District in May 2018, due to their concerns over the
appropriateness of the Student’s eligibility category and a proposed reduction in the
Student’s speech/language service minutes. During the mediation, the Student’s parents
learned that the Student was not receiving the speech and language services required by
the Individualized Educational Program (IEP) in effect in May 2018. The Parents
consulted with an attorney, who reviewed documents the Parents provided. The attorney
informed the Parents that there were “serious problems with the construction of goals and
objectives, and progress reporting on those goals and objectives.”

According to the Complaint, as of May 2018, IEPs dating back to 2011 included
goals and objectives that “lacked baseline data and in many cases . . . measurable
standards for determining mastery.” In addition, the Student asserts that the District
“failed to report on progress on goals and objectives as frequently as required” by the
Student’s IEP, or, where there was a progress report, the District “habitually provided no
more than a statement that progress was being made without providing any data to
support that conclusion.” Furthermore, the Complaint contends that most of the
Student’s goals included “no concrete data regarding [the Student’s] ability to perform the
skills in the goal at baseline.” Similarly, most “objectives associated with the deficient
goals also do not contain baseline data.” Lack of baseline data, according to the
Complaint, prevents measurement of progress on the goal.* The Complaint alleges that
the District “misrepresented that [the Student] was making adequate progress on goals
and objectives when data showed that this was not true, or no data existed to support the
claim.””

The Complaint states that the School District agreed to a multi-component
Independent Education Evaluation (IEE) at public expense, and describes a number of
recommendations the independent evaluators made. According to the Complaint, the
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School District has rejected the evaluators’ recommendations regarding the services
needed for the Student to make educational progress.8

The Student asks for compensatory educational services consisting of “at least
7500 hours” to remedy an estimated similar number of hours of “ineffective direct speech
instruction, indirect speech instruction, and special education services.” At the first
prehearing conference, the Student clarified that the allegation that the School District
failed to provide speech services as specified in the Student’s IEP is limited to the 2017-
2018 school year, while the other claims span the time period from May 2011 through the
date of the Complaint.™

Il School District’s Arguments

The School District states that the Student was a student within the School District
from September 2011 until sometime in the summer of 2019, and that the Parents have
now enrolled the Student in the Pequot Lakes School District." The School District admits
that it failed to provide the Student with the number of minutes of speech services
specified in the Student’s IEP during the 2017-2018 school year, and asserts that it has
made a compensatory education offer to the Student to resolve this issue. Therefore, the
School District acknowledges that the Complaint is sufficient as to this issue.?

The School District maintains that the Complaint is insufficient to the extent that it
contends that the District failed to provide the Student with a free and appropriate public
education (FAPE) beginning in 2011 and continuing to the current time. According to the
School District, the Complaint is insufficient because it does not specify “which of the eight
IEP’s is at issue” and because there are “no facts asserted that relate to what services
were ‘inefficient” and because the Complaint does not “contain facts [which] support
which specific IEP was lacking in goals/objective or progress reporting and nothing upon
which to ascertain how or why these failures denied the student a FAPE.”"

Quoting 34 C.F.R. § 508(b)(5), the School District emphasizes that a due process
hearing complaint “must include . . . a description of the nature of the problem of the child
relating to the proposed or refused initiation or change [by the District], including facts
relating to the problem.”"* The School District points out that the Complaint is based on
the attorney’s reviews of the Student’s IEPs, and uses vague language to complain about

8/d. at 4.

°/d. at 5.

10 First Prehearing Conference (Aug. 26, 2019) (Recorded). Complaint at 3. The parties are in the process
of submitting to the Administrative Law Judge the question of how far into the past the Student’s claims can
reach under the limitations period at 20 U.S.C. §§ 1415(b)(6) and (f)(3)(C). Only for purposes of the
Challenge to the Sufficiency of the Complaint, the assumption is that the Complaint, and the time
considered for the remedy, reach back to May 2011.
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the “great majority” of the Student’s IEPs since 2011 and the “[o]verwhelmin[g]” number
of the Student’s goals and objectives in the past eight years which lacked baseline data.

The School District cites a recent case in which this Administrative Law Judge
found, in a somewhat similar case, that a broadly stated Complaint was insufficient.’® The
School District draws parallels between the cases in part because, in the North St. Paul
case, as in this one, the School District had paid for an |IEE and then rejected the
recommendations of the evaluators.

L. Analysis
A due process complaint must contain the following elements:

(1)  The name of the child;
(2)  The address of the residence of the child;
(3) The name of school the child is attending;

(4) In the case of a homeless child or youth . . . available contact information
for the child, and the name of the school the child is attending;

(5) A description of the nature of the problem of the child relating to the
proposed or refused initiation or change, including facts relating to the problem;
and

(6) A proposed resolution of the problem to the extent known and available to
the party at the time."”

These regulations are based upon the standards set forth at 20 U.S.C.
§ 1415 (b)(7)(B) (2018). This is a “minimal pleading standard.”*® It does not require that
“all facts relating to the parents’ dissatisfaction must be spelled out . .. .”® lItis, instead,
intended to be consistent with the “more nimble, less rule-intensive character of
administrative proceedings.”®

The Student’'s Complaint in this case includes factual allegations. The failure to
provide FAPE is based on specific procedural allegations, including the School District’s
alleged failure to develop goals and objectives with baseline data and “in many cases . . .
measurable standards for determining mastery.”?" The Student specifically asserts that
the District “failed to report on progress on goals and objectives as frequently as required”

S /d. at 3.

'8 In the Matter of T.L.J. v. North St. Paul-Maplewood-Oakdale ISD #0622-01, MDE File 20-003-H, OAH
Docket No. 80-1300-36291 (Aug. 13, 2019).

734 C.F.R. § 300.508(b) (2019).

18 Shaffer v. Weast, 126 S. Ct. 528, 532 (2005).

'8 Escambia County Bd. of Educ. V. Benton, 406 F.Supp. 2d 1248, 1259 (2005).
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by the Student’s IEP, or, where there was a progress report, the District “habitually
provided no more than a statement that progress was being made without providing any
data to support that conclusion.”? The Complaint also alleges that the District
‘misrepresented that [the Student] was making adequate progress on goals and
objectives when data showed that this was not true, or no data existed to support the
claim.”®

These claims are specific enough to satisfy the requirements of 34 C.F.R.
§ 300.508(b). While it would be preferable if the Student included more detail regarding
which |IEPs are the focus of the Complaint, it is nonetheless drafted with sufficient
specificity to survive the School District’s challenge. The Complaint describes the nature
of the problems, and is supported by specific factual allegations. The School District may
well dispute the Student’s allegations. Questions of proof are for hearing, not for this
sufficiency challenge.

This Complaint differs from the North St. Paul Complaint, where the allegations
were not supported by allegations of fact. The North St. Paul Complaint only alleged that
the School District failed to provide “goals and challenging objectives reasonably
calculated to produce meaningful progress.” In this case, the Complaint specifies a failure
to provide baseline data to measure progress, a failure to report on progress toward goals
and objectives, and misrepresentation of progress, or unsupported reports on progress,
when such reports did occur. The differences between the instant case and North
St. Paul, are significant, for purposes of the requirements of 34 C.F.R. § 300.508(b).

While the Complaint is sufficient to meet the minimal requirements of the federal
rule, principles of efficiency in litigation and judicial economy require that the issues to be
addressed at hearing be defined and narrowed. Because there is a motion pending
regarding the applicable limitations period, it would be premature for this Order to require
the Student to further specify which IEPs and goals are the subject of the Complaint. A
future order in this matter will require the Student to provide that information well in
advance of the hearing.

L. S.
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