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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF CORRECTIONS

In the Matter of the Risk Level FINDINGS OF FACT,
Determination of Damain Allen Kingbird CONCLUSIONS OF LAW,
AND ORDER

This matter came before Administrative Law Judge Suzanne Todnem for a
contested case hearing on September 20, 2023, conducted by Microsoft Teams. The
record closed at the end of the hearing.

John D. Gross, Assistant Attorney General, appeared on behalf of the Minnesota
Department of Human Services End-of-Confinement Review Committee (ECRC) for the
Forensic Mental Health Program (FMHP) in St. Peter, Minnesota. Damain Kingbird
(Petitioner) appeared on his own behalf and without legal counsel.

STATEMENT OF THE ISSUES

1. Did the ECRC err in assigning Petitioner to a Risk Level 3?

2. If the ECRC did err, does a preponderance of the evidence support
assignment of a different risk level to Petitioner?

SUMMARY OF CONCLUSIONS

Petitioner has not established by a preponderance of the evidence that the
ECRC erred in assigning him to a Risk Level 3. Petitioner's assignment to Risk Level 3
is, therefore, AFFIRMED.

Based upon the evidence in the hearing record, the Administrative Law Judge
makes the following:

FINDINGS OF FACT
. Background and Procedural History

1. Petitioner is a 41-year-old man who is subject to predatory offender
registration and risk level assessment because he was adjudicated delinquent for third



degree criminal sexual conduct and later convicted of a 2016 crime against the person,
namely second degree and fourth degree assault, the index offenses.’

2. Petitioner currently resides at the FMHP in St. Peter, Minnesota,
stemming from a civil commitment on May 9, 2016, to the Commissioner of the
Department of Human Services (Commissioner) as mentally ill and dangerous.? This is
Petitioner’s third ECRC risk assessment.

3. Petitioner has had various mental health diagnoses including
Schizophrenia, Bipolar Disorder, and Schizoaffective Disorder.® Petitioner's current
diagnosis is mild neurocognitive disorder, unspecified major depressive disorder,
antisocial personality disorder, borderline personality disorder, stimulant use disorder,
alcohol use disorder, and cannabis use disorder.*

4. Petitioner has worked hard and made progress with his treatment
program, including meaningful participation in intensive chemical dependency
treatment, as reported by his treatment team and himself.> Petitioner's treatment
program addresses his impulsivity, antisocial personality disorder, and coping skills.®

5. Petitioner currently has the highest liberty available to patients and feels
ready to take the next step.’

A. Petitioner’s Criminal History

6. In 1999, Petitioner was adjudicated delinquent for third degree criminal
sexual conduct.® Petitioner was 16 years old at the time of the offense and the female
victim was a 13-year-old family friend.®

7. Petitioner also has a lengthy criminal history pre-dating the index
second degree and fourth degree assault convictions. Petitioner's criminal history is
summarized as follows (felony offenses denoted in bold; violent offenses denoted in
italics).1°

' Exhibit (Ex.) 4 at 158 (Order, January 2, 2018) and 284-285 (Warrant of Commitment and Order); Ex. 3
(Risk Assessment and Recommendation).

2 Ex. 4 at 195-99 (Findings of Fact, Conclusions of Law and Order, July 21, 2016); Ex. 1 at 2 (Notice of
Appeal).

3 Ex. 3 at 5-6.

41d. at 6.

5 Ex. 11(Video recording of ECRC meeting, October 19, 2022).

51d.

7 Ex. 2 (ECRC Risk Assessment Report).

8 Ex. 4 at 293-94 (Order for Disposition and Modification, dated November 24, 1999).

9 Ex. 4 at 10 (Patient Background Check).

0 Ex. 4 at 2-10. The criminal history provided here does not include Petitioner’s entire criminal history but
rather focuses on material convictions.
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Year Offense

2016 Felony Assault 4" Degree Secure Treatment Facility
(offense date of 12/22/2016)

2016 Felony Assault 2" Degree Dangerous Weapon
(offense date of 05/03/2016)

2016 Felony Assault 4" Degree Peace Officer
(offense date of 05/03/2016)

2015 Misdemeanor Obstruct Legal Process
(offense date of 01/31/2015)

2014 Misdemeanor Falsely Reporting a Crime
(offense date of 01/26/2014)

2014 Misdemeanor Disorderly Conduct
(offense date of 01/05/2014)

2012 Gross Misdemeanor Obstruct Legal Process
(offense date of 12/28/2012)

2010 Gross Misdemeanor Assault 5" Degree
(offense date of 11/30/2010)

2010 Gross Misdemeanor Assault 5" Degree
(offense date of 05/12/2010)

2010 Misdemeanor Disorderly Conduct
(offense date of 02/13/2010)

2007 Gross Misdemeanor Domestic Assault
(offense date of 09/06/2007)

2007 Gross Misdemeanor Obstruct Legal Process
(offense date of 09/06/2007)

2004 Gross Misdemeanor Criminal Damage 3™ Degree
(offense date of 10/08/2004)

2004 Felony Theft — Motor Vehicle
(offense date of 09/05/2004)

2003 Misdemeanor Criminal Damage to Property
(offense date of 09/09/2003)
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2003 Misdemeanor Minor Consumption
(offense date of 07/26/2003)

2003 Gross Misdemeanor Domestic Assault
(offense date of 07/06/2003)

2002 Misdemeanor Domestic Assault 5" Degree
(offense date of 08/03/2002)

1999 Felony Criminal Sexual Conduct 3" Degree
(offense date of 05/15/1999)

8. In sum, the evidence establishes that Petitioner has at least
one sex offense in 1999, the index offenses in 2016, and eight non-sexual violent
offenses.

9. In addition to his criminal history, Petitioner was civilly committed for the
first time in October 2015."" The civil commitment was dismissed six months later, on
April 27, 2016, and Petitioner was released into the community.'?

10. On May 2, 2016, approximately one week after his release from his civil
commitment, Petitioner perpetrated the index offense, an assault at a residence in
Bemidji, Minnesota, in which Petitioner stabbed a woman.’ While law enforcement
were arresting Petitioner, he began thrashing and kicking at officers, attempted to bite a
law enforcement officer, and spat on another officer.’ Petitioner was initially charged
with fourth degree assault for spitting on the officer and first degree criminal sexual
conduct based on the allegations of the stabbing victim but the state dropped the
criminal sexual conduct charge on September 15, 2017, in its amended complaint.'®

11.  Petitioner was civily committed for a second time to the
DHS Commissioner on or about May 9, 2016."® Petitioner was initially found to be
incompetent to proceed on the second and fourth degree assault charges.'” Petitioner
was eventually found competent and convicted of second and fourth degree assault,
two crimes against the person.'8

" Ex. 4 at 65.

2 q.

3 Ex. 9 at OAH312.

4 d.

5 |d. at OAH311. Throughout the ECRC’s exhibits, there are multiple references to the first degree
criminal sexual conduct charge being “dismissed;” however, the charge was not dismissed but rather
dropped altogether as the evidence did not support the criminal sexual conduct charge.

6 Ex. 4 at 195.

7 Id. at 196.

'8 Ex. 9 at OAH 291; see Minn. Stat. § 243.167, subd. 1 (2022).
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12.  Within the first six months of his civil commitment, Petitioner attempted to
bite a security staff member at the Minnesota Security Hospital on or about
December 22, 2016."° Although the staff member pulled his arm away in time to avoid a
full bite, Petitioner's teeth did cut the staff member’'s skin.?® On January 2, 2018,
Petitioner was convicted and sentenced for another fourth degree assault for this
behavior.?

13.  Petitioner was initially required to participate in sex offender treatment but
upon a showing that he did not commit a second criminal sex offense, sex offender
treatment was not required.??

B. Petitioner’s ECRC History

14.  Petitioner’s first ECRC meeting was held on December 18, 2019. At the
December 2019 ECRC meeting, the ECRC unanimously agreed that a downward
departure from the risk assessment recommended Risk Level 3 to Risk Level 1 was
appropriate.?> The ECRC noted the BCA lab report that showed Petitioner was
excluded as a possible perpetrator of the first degree criminal sexual conduct for which
he was charged.?

15.  Upon receipt of the ECRC’s December 2019 Risk Assessment Report, the
Bemidji Police Department (BPD) requested that the ECRC reconvene and reassess
Petitioner's risk level assignment.?> Among other things, BPD expressed “grave
concerns” about Petitioner’s history of gratuitous violence, recurring pattern of failure to
comply with mental health treatment directives, and documented pattern of impaired
judgment and behavior controls.?®

16. The BPD’s request for the ECRC to reconvene was granted and a second
risk assessment of Petitioner was conducted by Dr. Terrel Backes.?” Dr. Backes also
recommended assigning Petitioner to Risk Level 3.8

17. The ECRC reconvened for a second ECRC meeting on April 28, 2020.2°
In a three-two split decision, the ECRC voted to assign Petitioner to Risk Level 3.30
Petitioner appealed that risk level determination but it was affirmed on March 4, 2021.3"

9 Ex. 4 at 172-175 (Complaint).

2 /d. at 173.

21 Id. at 158-160 (Warrant of Commitment).
22 Ex. 100, at 4; Testimony (Test.) of Damain Kingbird; see Ex. 9 at OAH156.
B Ex. 4 at 110.

2 Id. at 112.

% |d. at 86.

% Id.

27 Id. at 86-87.

2 |Id. at 87.

2 [d.

30 Id.; Ex. 9 at OAHO009.
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18. In August 2020, Petitioner briefly relapsed with methamphetamine while
residing at the FMHP.3? Petitioner worked with his drug and alcohol counselor, joined a
Talking Circle therapy group, and followed the Red Road to Wellbriety curriculum to
process what led to his relapse and how to take responsibility for his behavior.33
Petitioner states that he is currently in treatment for chemical dependency.3*

19.  After his relapse, Petitioner progressed well with treatment, built rapport
with staff members, has been compliant with prescribed medications, participates
meaningfully in his treatment groups and individual therapy, has become a peer mentor,
better understands his addiction and substance abuse issues, and has earned his way
to the highest level of privileges available for his placement on the FMHP campus.3®

20. On August 4, 2022, Petitioner requested his risk level be re-evaluated.3®
The request was granted and the ECRC convened on October 19, 2022, for Petitioner’s
third ECRC meeting to determine Petitioner’s risk level.?’

C. Static-99R Scoring

21.  Peter Marston, Ph.D., L.P., is a licensed psychologist and sex offender
treatment professional.3® Dr. Marston is trained to conduct the Static-99R.3° Dr. Marston
prepared a Risk Assessment Recommendation on Petitioner for the ECRC on
September 10, 2022.40

22.  Dr. Marston scored Petitioner’s Static-99R as follows:*!

Risk Factor Scoring Code Result Score
Age at Release from Index | Age 1810 34.9 =1 Age at -1
Offense Age 35-39.9=0 ‘release”
Age 40-59.9 = -1 used:
Age 60 or older = -2 40-59.9
Ever lived with a lover for at least | Yes =0 Yes 0
two years? No =1

3TEx. 9 at OAHO012.

32 Ex. 4 at 68-69 (Special Review Board Evaluation Report).
33 d.

34 Test. of D. Kingbird.

35 Ex.4 at 68-70; Ex. 11; Test. of D. Kingbird; Test. of Dr. Otis.
36 Ex. 4 at 39 (ECRC Referral Form).

37 Ex. 2.

38 Test. of Peter Marston; Ex. 7 (Dr. Peter Marston CV).

¥ Ex. 7.

40 Ex. 3.

41 Ex.3a (Static-99R-Tally Sheet).
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Risk Factor Scoring Code Result | Score
3. Any index offense convictions for | Yes = 1 Yes 1
non-sexual violence? No =0
4. Any  prior convictions for | Yes =1 Yes 1
non-sexual violence? No=0
5. Number of prior sex offenses # Charges = score 1—used 1
(charges or convictions) 0=0 convictions
1-2=1 (No use of
3-5=2 charges)
6+=3
# Convictions = score
0=0
1=1
2-3=2
4+ =3
6. Four or more prior sentencing | 3 orless =0 4 or more 1
dates (excluding index offense) 4 or more = 1
7. Any convictions for non-contact | No =0 No 0
sex offenses? Yes =1
8. Any unrelated victims? No =0 Yes 1
Yes =1
9. Any stranger victims? No =0 No 0
Yes =1
10.  Any male victims? No =0 No 0
Yes =1
Total Score +4

23. Dr.

42 See Ex. 3a.
43 Ex. 3a; Ex. 5 at 94 (Static-99R Coding Rules, Revised — 2016).
4 Ex. 10 at Attachment V (DHS Procedure Manual, Guidelines for Assigning Risk Levels).
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Marston correctly scored Petitioner's Static-99R assessment.*?
Petitioner’s score of four places him in the above average risk category.4® Pursuant to
the State Operated Services End of Confinement Review Committee Procedure Manual
(DHS Procedure Manual), a Static-99R score of four is a presumptive Risk Level 2.44




D. Dr. Marston’s ECRC Recommendation

24.  Dr. Marston detailed his assessment and recommendation for the ECRC
in his Risk Assessment Recommendation on September 10, 2022.4° Dr. Marston
included an analysis of the risk factors identified in Minn. Stat. § 244.052, subd. 3(g)
(2022).46

25. Dr. Marston recommended assignment of a Risk Level 3 based on
Petitioner's past civil commitment as mentally il and dangerous, criminal history,
substance abuse issues, neurocognitive disorder, and personality disorders.*’

26. Dr. Marston stated in his Risk Assessment Recommendation that
three special concerns apply to Petitioner:48

. Special Concern No. 2 (DHS Special Concern No. 4): History of
Prior Supervision Failures.

. Special Concern No. 3 (DHS Special Concern No. 5): History of
Severe or Gratuitous Violence; and

. Special Concern No. 4 (DHS Special Concern No. 6): Predatory
offense behavior.4°

27.  Although not specifically explained, the record supports Dr. Marston’s
application of Special Concern No. 2 and No. 3.%°

28.  Dr. Marston did not identify any mitigating factors to support a downward
departure in Petitioner’s risk level recommendation.®’

29. In sum, Petitioner's Static-99R score placed him in the presumptive
Risk Level 2 range, at least two special concerns apply and no mitigating circumstances

apply.

45 Ex. 3.

46 Id. at 3-7.

47 |d. at 7-8.

48 Id. at 8.

4% Based on the numbering and descriptions in his recommendation, it appears Dr. Marston cited to the
special concerns used for the MNSOST-4.0 assessment tool. See Exs. 3 and 6. The DHS Procedure
Manual provides a list of the special concerns to be used with the Static-99R. See Ex. 10 at
Attachment IV. The numbering is different for the special concerns in the DHS Procedure Manual than the
MN SOST-4.0 special concerns. However, referencing the incorrect source in this case is not a
substantive error as there is a corresponding equivalent for each cited special concern. The
corresponding DHS Procedure Manual numbering is provided for clarity.

50 Ex. 3. Although the record does not support applying Special Concern No. 4, because application of
only one special concern is needed for upward departure from the presumptive risk level, the
Administrative Law Judge determined de novo review is not required here.

5T Ex. 3 at 8.
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E. Petitioner’s Third ECRC Meeting

30. Petitioner attended the third ECRC meeting and was given an opportunity
to be heard by the ECRC prior to their vote.®> Four members of his treatment team
accompanied Petitioner at the ECRC meeting: Amanda Hoerst and Whitney Sargent,
two Good Lives program therapists; Dr. Laurel Otis, his psychologist; and Robin Bode,
the FMHP clinical director.%3

31.  The ECRC members asked Petitioner to admit to the 2016 sexual assault.
Petitioner clearly struggled with his response and explained that DNA testing showed he
did not sexually assault the victim and that it was another individual.>*

32. At the conclusion of the meeting, the ECRC voted to assign Petitioner to a
Risk Level 3 “consistent with the Risk Assessment and Recommendation Report.”®® The
committee vote was again split three to two to assign Petitioner to a Risk Level 3.5 The
ECRC asserted the following special concerns in making its risk assignment decision
without further explanation:

. Special Concern No. 2 (DHS Special Concern No. 4): History of
Prior Supervision Failures.

. Special Concern No. 3 (DHS Special Concern No. 5): History of
Severe or Gratuitous Violence; and

. Special Concern No. 4 (DHS Special Concern No. 6): Predatory
Offense Behavior.%’

33.  On October 20, 2022, Petitioner filed a Notice of Appeal of the ECRC’s
risk level determination.® The ECRC filed a Notice and Order for Hearing with the
Office of Administrative Hearings on November 28, 2022, thereby initiating this
contested case proceeding.>®

52 Ex. 11.

53 Ex. 2 at2; Ex. 11.

54 Ex. 2;: Ex. 11.

5 Ex. 2; Ex. 11.

%6 Ex. 2.

5 Id. Similar to Dr. Marston, the ECRC cited to the special concerns used for the MNSOST-4.0
assessment tool. See Exs. 2, 3 and 6. The DHS Procedure Manual provides a list of the special concerns
to be used with the Static-99R. See Ex. 10 at Attachment IV. The numbering is different for the special
concerns in the DHS Procedure Manual than the MN SOST-4.0 special concerns. Again, referencing the
incorrect source in this case is not a substantive error as there is a corresponding equivalent for each
cited special concern. The MnSOST-4.0 number is used throughout this order as that is the numbering
used by Dr. Marston and the ECRC.

58 Ex. 1.

%9 Notice and Order for Hearing (November 28, 2022).
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34. On December 7, 2022, the ECRC served and filed a Motion for Summary
Disposition. Petitioner did not respond to the ECRC’s Motion. On March 22, 2023, the
Administrative Law Judge denied the ECRC’s Motion for Summary Disposition.°

35. On April 3, 2023, the ECRC served and filed a Motion for Reconsideration
of Administrative Law Judge’s Order Denying Motion for Summary Disposition.
Petitioner did not respond to the ECRC’s Motion for Reconsideration. On July 26, 2023,
the Administrative Law Judge granted the ECRC’s Motion for Reconsideration as the
ECRC introduced a new legal argument but again denied the ECRC’s Motion for
Summary Disposition and the matter moved forward with an evidentiary hearing.®’

Based upon the above Findings of Fact, the Administrative Law Judge makes the
following:

CONCLUSIONS OF LAW

1. The Administrative Law Judge is authorized to review the risk assessment
of the ECRC pursuant to Minn. Stat. §§14.50 and 244.052, subd. 6 (2022).

2. The ECRC has complied with all relevant substantive and procedural
requirements of rule and law for this proceeding.

. Predatory Offender Registration

3. Persons who are charged with certain “predatory offenses” delineated in
Minn. Stat. § 243.166, subd. 1b (2022), and who are either: (1) convicted of a
predatory offense; or (2) convicted of other offenses arising out of the same set of
circumstances as the charged predatory offense, are considered “predatory offenders”
subject to registration with law enforcement.6?

4. Third degree sexual assault is a criminal offense requiring predatory
offender registration under Minn. Stat. § 243.166, subd. 1b(b)(1).%3

5. Petitioner was adjudicated delinquent for third degree criminal sexual
conduct as a juvenile in 1999.%* A person who was previously required to register in any
state and who has completed the registration requirements of that state shall again
register under Minn. Stat. § 243.166 (2022) if the person commits a crime against the
person.®® As a result, Petitioner is required to register as a predatory offender under
Minn. Stat. § 243.166.

60 Order Denying ECRC Motion for Summary Disposition (March 22, 2023).

6" Order Granting ECRC Motion for Reconsideration and Denying ECRC’s Motion for Summary
Disposition (July 26, 2023).

62 Minn. Stat. § 244.052, subd. 1(5) (2022).

63 Minn. Stat. § 243.166, subd. 1b.

64 Ex. 4 at 293.

85 Minn. Stat. § 243.167 (2022).
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Il Community Notification and Risk Assessment

6. The Community Notification Act provides for the community notification of
predatory offenders who are required to register with law enforcement under Minn. Stat.
§ 243.166.%6 The amount of community notification required is related to the risk level
assigned to a predatory offender.”

7. ECRCs are charged with authority to assign predatory offenders a
Risk Level 1, 2, or 3, depending on the risk posed to the public by the predatory
offender.®

8. An ECRC shall assign a Risk Level 1 to a predatory offender whose risk
assessment score indicates a low risk of re-offense; a Risk Level 2 to an offender
whose risk assessment score indicates a moderate risk of re-offense; and a
Risk Level 3 to an offender whose risk assessment score indicates a high risk of
re-offense.®?

9. In making a risk level determination, an ECRC must assess, on a
case-by-case basis, the public risk posed by predatory offenders who are about to be
released from confinement.” In this analysis, the ECRC must consider the statutory risk
factors set forth in Minn. Stat. § 244.052, subd. 3(g), and the risk assessment scale
adopted by the DOC, pursuant to Minn. Stat. § 244.052, subd. 2 (2022).”"

10. The Static-99R is a risk assessment tool the DHS uses to provide the
ECRC with a numerical value associated with sex offender recidivism risk pursuant to
Minn. Stat. § 244.052, subd. 2.7?

11. Risk factors as set forth in Minn. Stat. § 244.052, subd. 3(g), include, but
are not limited to: (1) the seriousness of the offense should the offender reoffend;
(2) the offender’s prior offense history; (3) the offender’'s characteristics; (4) the
availability of community supports to the offender; (5) whether the offender has
indicated or credible evidence in the record indicates that he will reoffend if released to
the community; and (6) whether the offender demonstrates a physical condition that
minimizes the risk of re-offense.”3

66 Minn. Stat. § 244.052 (2022).

57 See generally Minn. Stat. § 244.052.
68 Id.

89 /d., subd. 3(e).

70 |d., subd. 3(a).

71 Id., subd. 3(d)(i).

2 Minn. Stat. § 244.052; Ex. 10 at 4.
73 Minn. Stat. § 244.052, subd. 3(g).
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12.  The predatory offender has the right to be present and to be heard at the
ECRC meeting before a risk level assignment is made.” In this case, Petitioner was
present and granted an opportunity to be heard at the ECRC meeting.

13.  As part of the risk level assignment, the ECRC must prepare a report that
“specifies the risk level to which the offender has been assigned and the reasons
underlying the committee’s risk assessment decision.””® The ECRC properly prepared a
report specifying Petitioner’s risk level and the reasons underlying the Committee’s
decision.”®

14.  An offender assigned to a Risk Level 2 or Risk Level 3 has the right to
seek administrative review of an ECRC's risk level determination.”” Petitioner timely
appealed the ECRC’s risk level determination.

Ml Burden of Proof on Appeal

15. In an appeal of a risk level assignment, the offender has the burden of
proving by a preponderance of the evidence that the ECRC’s risk assessment
determination is erroneous.”® If the offender meets his burden, the Administrative Law
Judge has the authority to make a de novo determination of the appropriate risk level to
be assigned to the offender.”

16.  Petitioner has failed to prove by a preponderance of the evidence that the
ECRC made a material error in arriving at his risk level assignment.

17. The Static-99R was correctly scored and the ECRC considered and
applied the statutory risk factors set forth in Minn. Stat. § 244.052, subd. 3(g) in
rendering its Risk Level 3 assignment. Petitioner has failed to establish that his risk level
assignment is erroneous.

18.  The evidence further establishes that Dr. Marston and the ECRC properly
applied Special Concern Nos. 2 and 3 to elevate Petitioner from a presumptive
Risk Level 2 to a Risk Level 3.

19.  Petitioner has, therefore, failed to satisfy his burden of proof in this case.
Accordingly, the risk level assignment made by the ECRC is AFFIRMED.

74 Id., subd. 3(d)(i).

75 Id., subd. 3(f).

76 Ex. 1 at 2-5.

7 Minn. Stat. § 244.052, subd. 6(a).
78 Id., subd. 6(b).

79 Id., subd. 6(c).
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Based upon these Findings of Fact and Conclusions of Law, and for the reasons
explained in the accompanying Memorandum, the Administrative Law Judge makes the
following:

ORDER
1. Petitioner’s assignment to Risk Level 3 is AFFIRMED.
2. Petitioner shall continue to be assigned to a Risk Level 3.

Dated: December 15, 2023

———7—-"

W //442//4(/

SUZANNE TODNEM
Administrative Law Judge

NOTICE

Pursuant to Minn. Stat. § 244.052, subd. 6(c), this Order is the final decision in
this case. Any person aggrieved by this decision may seek judicial review pursuant to
Minn. Stat. § 14.63-.69 (2022).

MEMORANDUM

Petitioner challenges his risk level assignment on the grounds that the ECRC
asserted he lacked insight into his neurocognitive disorder and personality disorder but
did not discuss his neurocognitive disorder at the ECRC meeting so he was unable to
share his level of insight.8 Petitioner explained that he understands his disorders and
has not demonstrated physically aggressive behavior towards another person in several
years.

Petitioner has been participating in a rigorous treatment program where he has
learned new ways of handling things.®! Petitioner has made significant strides in his
treatment and that is commendable.?? The support of Petitioner’s treatment team is also
remarkable.83

In an appeal of a risk level assignment, the petitioner has the burden of proving,
by a preponderance of the evidence, that the ECRC'’s risk assessment determination is

80 Ex. 1.

81 Test. of D. Kingbird.

82 Ex. 1; Ex. 11; Test. of L. Otis.
83 Ex. 1; Ex. 11; Test. of L. Otis.
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erroneous.® Absent a showing of error, the Administrative Law Judge shall affirm the
ECRC'’s risk level determination.

Petitioner does not assert that the ECRC erred in the scoring of the Static-99R
risk assessment tool or in considering the three special concerns in elevating
Petitioner’s risk level. Nonetheless, the Administrative Law Judge carefully reviews the
assessment of Petitioner’s risk.

. Minnesota Community Notification Act and Predatory Offender Registration

Minnesota law provides for both the registration of predatory offenders with law
enforcement and the notification to the community about those offenders.8 There are
two acts that work together to accomplish the purpose of community awareness and
public safety: Minnesota Predatory Offender Registration Act and Minnesota
Community Notification Act.86

The Minnesota Predatory Offender Registration Act requires that offenders who
are charged with certain predatory offenses, or who are later convicted of other criminal
offenses arising out of the same set of circumstances as the predatory offense, register
with state law enforcement.®” Predatory offenses include, but are not limited to,
kidnapping, false imprisonment, criminal sexual conduct, felony indecent exposure,
child pornography, and other specific sex-related offenses.8 Registration seeks to
ensure that law enforcement is able to locate predatory offenders living, working, or
found within the state.°

The Minnesota Community Notification Act, in turn, provides for the community
notification of predatory offenders who are registered in the state of Minnesota.®® The
purpose of community notification is to ensure that the public “in the area where a
predatory offender resides, expects to reside, is employed, or is regularly found” is
provided with information “that is relevant and necessary to protect the public and to
counteract the offender’s dangerousness . . .”%! The extent of the information disclosed,
and the persons to whom the disclosure is made, must relate “to the level of danger
posed by the offender, to the offender’s pattern of offending behavior, and to the need
of community members for information to enhance their individual and collective
safety.”®?

84 Minn. Stat. § 244.052, subd. 6(b).

85 Minn. Stat. §§ 243.166-.167; 244.052.

8 Minn. Stat. §§ 243.166-.167; 244.052.

8 Minn. Stat. § 243.166, subd. 1b(a).

88 |d. at subd. 1b.

89 See generally Minn. Stat. § 243.166.

9 Minn. Stat. § 244.052.

91 Jd. at subd. 4(a).

9 Minn. Stat. §§ 244.052, subd. 4(a), 243.166, subd. 1b.
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The scope of community notification required is related to the risk level assigned
to a predatory offender. There are three risk level assignments under Minnesota law:
Risk Level 1, Risk Level 2, and Risk Level 3.9 Each risk level is associated with a
different degree of community notification.®* Risk Level 3 is the highest risk level and
requires the broadest degree of notification.®® In contrast, Risk Level 1 is the lowest risk
level and provides for the least extensive notification.®®

The law requires the assignment of a risk level to “predatory offenders” before
they are released from a Minnesota prison or treatment facility, or upon their release
from a federal correctional facility in another state if the offender intends to reside in
Minnesota.%

Risk level assignments are made by end-of-confinement review committees
(ECRCs) composed of five individuals with varied sex offender experience, including the
head of the correctional or treatment facility where the offender is confined, a law
enforcement officer, a treatment professional trained in the assessment of sex
offenders, a caseworker experienced in supervising sex offenders, and a victim’s
services professional.?® ECRCs are established by the Minnesota Department of
Corrections (DOC) at each state correctional facility or state treatment facility where
predatory offenders are confined.®® The ECRCs assess, on a case-by-case basis, the
public risk posed by predatory offenders who are about to be released from
confinement, and determine the risk level assignment for those offenders.

When assigning a risk level to an offender, the ECRC is required to apply the risk
factors set forth in Minn. Stat. § 244.052, subd. 3(g), as well as utilize the “risk
assessment scale” developed by the Commissioner of the DOC under
Minn. Stat. § 244.052, subd. 2.°' The statutory risks factors include, but are not limited
to the following: (1) the seriousness of the offense should the offender reoffend; (2) the
offender’s prior offense history; (3) the offender’s characteristics; (4) the availability of
community supports to the offender; (5) whether the offender has indicated or credible
evidence in the record indicates that the offender will reoffend if released to the
community; and (6) whether the offender demonstrates a physical condition that
minimizes the risk of re-offense.0?

There are actuarial risk assessment tools used by the DOC and DHS to conduct
risk level determinations on males in Minnesota.’®® These statistical tools help the

93 See generally Minn. Stat. § 244.052.

% Minn. Stat. § 244.052, subd. 4.

% d.

% Id.

97 See Minn. Stat. § 244.052, subd. 3a(1)-(3).
% Minn. Stat. § 244.052, subd. 3(b).

9 |d. at subd. 3(a).

100 d.

101 /d. at subds. 2, 3(d)(i).

192 Id. at subd. 3(g).

193 Minn. Stat. § 244.052, subd. 2; see also Exhibit 10 at 3 to 5.
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ECRC determine which risk level to assign a predatory offender. The application of the
risk assessment tool is conducted by a professional, generally a licensed psychologist,
who has been specifically trained on the proper scoring method.’® The Static-99R is
one such actuarial risk assessment tool used.%®

The ECRC must address any issues raised by the patient or legal counsel,
review the risk assessment tool in preparation of the risk assessment recommendation,
determine if any special concerns exist, determine if a lower community notification risk
level is warranted,'®® confirm any facts, determine any residency restrictions, and
review the risk assessment recommendation.%”

Prior to an ECRC meeting, the professional who scored the risk assessment tool
prepares a report and recommendation for the ECRC.'% The report generally contains:
(1) a summary of the offense(s) for which the offender is a Registration-Qualified
Client'®®; (2) the offender's score on the risk assessment scale and the resulting
presumptive risk level; (3) an evaluation of the six statutory risk factors applied to the
offender’s specific circumstances; (4) an analysis of any mitigating factors or special
circumstances applicable to the offender; and (5) a recommended risk level assignment
and the rationale therefor.10

The professional’s report and recommendation are instructive for the ECRC but
not dispositive. Using the information provided in the report and recommendation, the
ECRC can either: (1) follow the professional’'s recommendation and assign the
recommended risk level; or (2) use its own discretion and assign a different risk level
based upon its application of the statutory risk factors, its consideration of
special concerns or mitigating factors, and the offender’s score on the risk assessment
scale.’™

Based on the report and recommendation, the offender's score on the risk
assessment tool, the application of mitigating factors or special concerns, and the
analysis of the statutory risk factors, the ECRC then assigns the predatory offender to a
risk level.'? An offender who is assigned to Risk Level 2 or 3 may seek administrative

104 Ex. 5; Ex. 10 at 5.

105 Ex. 5; Ex. 10.

196 Ex. 10 at Attachment Ill provides the following guidelines: 1) documented victim pool does not merit
broadest level of community notification; 2) documented intervention with a period of six years where the
patient did not re-offend or engage in high-risk behavior and had access to potential victim pool; and/or
3) the patient has developed incapacitating illness or physical condition decreasing motivation or ability to
sexually re-offend.

197 Ex. 10 at Attachment Ill (Issues to be Addressed in Determining Risk Level).

108 Ex. 3.

109 See Ex. 8 at 2 (ECRC and Community Notification Policy) (definition of Registration-Qualified Client, in
part, a client who is required to register as a predatory offender under Minn. Stat. § 243.166).

10 See Ex. 3.

"1 See generally Minn. Stat. § 244.052; Ex. 5; Ex. 6.

12 See generally Minn. Stat. § 244.052.
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review of the ECRC’s risk assessment determination within 14 days of receiving notice
of the ECRC'’s decision.™"3

1. Assessment of Petitioner’s Risk

Dr. Marston correctly calculated Petitioner’s score on the Static-99R resulting in a
score of four.'* Under the Static-99R Coding Rules, a Static-99R score of four or five
places an offender at an above average risk.’"™ The DHS Procedure Manual
establishes a Static-99R score of four is a presumptive Risk Level 2.1

Dr. Marston applied Special Concern No. 2 to Petitioner in the Risk Assessment
Recommendation’” and the ECRC applied it in assigning Petitioner to a
Risk Level 3.1"® Special Concern No. 2 applies when an offender has: (1) a history of
prior supervision failures; or (2) pronounced unwillingness to cooperate with release
planning and/or prison authorities.'®

Petitioner’s history shows multiple probation failures involving new non-sexual
offenses. While Petitioner’'s supervision failures were largely ten or more years ago,'%°
his drug relapse in August 2020 is more recent.'?' This relapse is especially pertinent
because it occurred while Petitioner was committed. Taken together, this history
indicates the ECRC properly applied Special Concern No. 2 to Petitioner.

Special Concern No. 3 applies when an offender has: (1) a history of sadistic
characteristics; (2) used any weapon, real or implied; (3) torture; or (4) used force
beyond that necessary to accomplish the offense.??

Although emphasis was placed on Petitioner’'s multiple assault convictions and
history of self-injurious behavior,'? the relevant fact is that Petitioner's second degree
assault conviction involved the use of a weapon. This Special Concern is appropriately
applied to Petitioner.

Special Concern No. 4 applies to an individual’s behavior during any sex-related
offenses.’?* This behavior includes “deliberately incapacitating a victim, incapacitating a

"3 Minn. Stat. § 244.052, subd. 6(a).

4 Ex. 3a.

"5 Ex. 5 at 94.

116 Ex. 10 at Attachment V.

"7 Ex. 3. Although MnSOST-4.0 numbering is used in this report, the Administrative Law Judge relied on
the DHS Procedure Manual descriptions of the special concerns. See Ex. 10 at Attachment IV.

M8 Ex. 2.

19 Ex. 10 at Attachment IV.

120 Ex. 4 at 232-237 (Warrant of Commitment), 265-270 (Warrant of Commitment), 285-289 (Order).
121 /d. at 68-69 (Special Review Board Evaluation Report).

122 Ex. 10 at Attachment IV.

123 Test. of P. Marston.

124 Ex. 10 at Attachment IV.
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victim with chemical intoxicants in order to facilitate a sexual assault or forcing a victim
to engage in behaviors intended to demean the victim.”12°

Although Dr. Marston and the ECRC applied Special Concern No. 4 in their
respective reports, no explanation was provided and the record does not support its
application here.'?® Dr. Marston explained he applied this special concern because of
the different types of locations of the 1999 third degree criminal sexual conduct offense
and the 2016 allegation of a sexual offense (public and a person’s apartment).'?’
However, those are not relevant factors for application of Special Concern No. 4.
Petitioner was adjudicated delinquent for third degree criminal sexual conduct in 1999
but there is no indication he incapacitated the victim or forced her to engage in
behaviors intended to demean her.'?® While all sexual assault demeans the victim, the
special concerns require something more that is not in this record. Petitioner’s other
sexual offense charge was dropped.'?® There is insufficient support in the record to
apply Special Concern No. 4 to Petitioner.

11l. Conclusion

The DHS Procedure Manual provides for applying special concerns and
mitigating circumstances to deviate from the presumptive risk level.13°
Two special concerns apply to Petitioner's presumptive Risk Level 2. Therefore, the
ECRC did not err when it assigned Petitioner to a Risk Level 3.

While Petitioner has failed to show by a preponderance of the evidence that the
ECRC erred when it assigned Petitioner to a Risk Level 3, the Administrative Law Judge
encourages Petitioner to continue his hard work and progress. It is imperative that
Petitioner demonstrate that he can maintain this progress for a longer period of time and
upon his release, as this will be very helpful in securing a lower risk level in the future.
The ECRC’s assignment to Risk Level 3 is AFFIRMED.

S.T.

125 Id

126 Ex. 2; Ex. 3; Ex. 4.

127 Test. of P. Marston.

128 Ex. 4 at 293-94 (Order for Disposition and Modification, dated November 24, 1999).

129 Ex. 9 at OAH 311. The record is littered with references stating the criminal sexual conduct charge
was “dismissed” but it was dropped altogether.

130 Ex. 10 at Attachment V.
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