OAH 5-1100-38575

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

In the Matter of the Risk Level ORDER GRANTING
Determination of Gentry Johnson MOTION FOR SUMMARY
DISPOSITION

This matter came before Administrative Law Judge Jim Mortenson on a Motion for
Summary Disposition (Motion) filed by the End-of-Confinement Review Committee
(ECRC) on September 15, 2022. The ECRC served the Motion on Gentry Johnson
(Petitioner) via United States mail. Petitioner filed a response to the Motion on
September 28, 2022. The record closed on that date.

Lydia Villalva Lijo, Assistant Attorney General, represents the ECRC. Petitioner
represents himself in this matter, without legal counsel.

Based on the record and for the reasons set forth in the accompanying
memorandum, the Judge makes the following:

ORDER
1. The ECRC’s Motion is GRANTED.
2. Petitioner’s appeal is DISMISSED.

3. Petitioner’s assignment of risk level Il is AFFIRMED.

Dated: November 22, 2022

,//X
= -
e S

MORTENSON
Administrative Law Judge
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NOTICE

Pursuant to Minn. Stat. § 244.052, subd. 6(c) (2022), this Order is the final decision
in this case. Any person aggrieved by this decision may seek judicial review pursuant to
Minn. Stat. §§ 14.63-.69 (2022).

MEMORANDUM
. Legal Background

This case involves Petitioner’'s appeal of the risk level assigned to him by the
ECRC pursuant to the Minnesota Community Notification Act (Act). Minnesota law
provides that individuals convicted of certain criminal offenses are considered “predatory
offenders” and are subject to the Act.! Under the Act, law enforcement agencies in the
area where a predatory offender resides, expects to reside, is employed, or is regularly
found, must disclose information “relevant and necessary to protect the public and to
counteract the offender’s dangerousness.”? The extent of the disclosure, and the persons
to whom the disclosure is made, must relate “to the level of danger posed by the offender,
to the offender’s pattern of offending behavior, and to the need of community members
for information to enhance their individual and collective safety.”

The Act creates a tiered structure of three risk levels to which an offender may be
assigned, and that assignment determines the scope of community notification.* If an
offender is assigned risk level I, information about the offender may be given to local law
enforcement agencies as well as victims and witnesses related to the offender’s criminal
history.® Risk level Il permits additional notice to groups such as schools, child care
facilities, and individuals likely to be victimized by the offender.® Risk level Il permits
notice to be given to any community member whom the offender is likely to encounter,
unless law enforcement determines public safety might be compromised by the disclosure
or more limited disclosure is necessary to protect the identity of the offender’s victim(s).”
Every predatory offender confined in a Minnesota state correctional or treatment facility
must be assessed by the ECRC prior to release and assigned a risk level based upon the
degree of risk to the public that the offender poses.?

The ECRC assesses each offender using a variety of tests and tools. Under
Minn. Stat. § 244.052, subd. 3(g) (2022), the ECRC must apply six risk factors to the
offender: (1) the seriousness of the offense should the offender reoffend; (2) the
offender’s prior offense history; (3) the offender’s characteristics; (4) the availability of
community supports to the offender; (5) whether the offender has indicated, or credible
evidence in the record indicates, that he will reoffend if released to the community; and

1 See Minn. Stat. §§ 243.166, subd. 1b, 244.052, subd. 4(a) (2022).
2 Minn. Stat. § 244.052, subd. 4(a).

31d.

4 See id., subd. 4(b).

5 Id., subd. 4(b)(1).

6 1d., subd. 4(b)(2).

"Id., subd. 4(b)(3).

8 Id., subd. 3 (2022).
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(6) whether the offender demonstrates a physical condition that minimizes the risk of
re-offense.® This list is not exclusive.®

The ECRC also must score the predatory offender using a risk assessment scale. "
The offender’s score translates into a presumptive risk level to be considered by the
ECRC. The ECRC, in its discretion, may deviate downward from the presumptive risk
level by applying mitigating factors or may increase the risk level based on special
concerns.'? Based on these considerations, the ECRC assigns a final risk level to the
predatory offender and prepares a report that “specifies the risk level to which the offender
has been assigned and the reasons underlying the committee’s risk assessment
decision.”’®

A predatory offender assigned to a risk level Il or risk level Ill may seek
administrative review of the ECRC’s determination within 14 days of receiving notice of
the risk level assignment.™ The administrative review is conducted by an administrative
law judge at the Office of Administrative Hearings and is subject to the contested case
rules.” On review, the “judge shall decide whether the end-of-confinement review
committee’s risk assessment determination was erroneous and, based on this decision,
shall either uphold or modify the review committee’s determination.”'® The decision of the
judge is final and subject to appellate judicial review.'” A predatory offender may also ask
the ECRC to reassess the assigned risk level three years after the initial risk assessment,
and may renew the request once every two years following subsequent denials.®

Il Background

On April 6, 2018, Petitioner entered the enclosed front porch of a home, exposed
his genitals, and began masturbating while staring through a window into the house.19
The homeowner noticed Petitioner on her porch and approached the window, causing
Petitioner to flee.?° This incident was caught on security camera.?' Petitioner ultimately
pleaded guilty to first-degree burglary and was sentenced to 49 months in prison.??

On August 17, 2018, Petitioner was charged with one count of first-degree
burglary, one count of fourth-degree criminal sexual conduct, and one count of

% Id., subd. 3(g).

0 /d.

" See id., subd. 2 (2022).

2 Minnesota Department of Corrections Policy No. 205.220 (Apr. 28, 2020); see also In re the Risk Level
Determination of R.B.P., 640 N.W.2d 351, 354 (Minn. Ct. App. 2002).

13 Minn. Stat. § 244.052, subd. 3(f).

4 Id., subd. 6(a) (2022).

5 /d., subd. 6(d) (2022). The contested case rules are found at Minn. R. 1400.5010-.8401 (2021).
6 Minn. Stat. § 244.052, subd. 6(c).

7 Minn. Stat. §§ 14.63, 244.052, subd. 6(c).

8 Minn. Stat. § 244.052, subd. 3(i) (2022).

9 Ex. 4 at 86 (presentence investigation).

20

i

2 |d.

[181958/1] 3



fifth-degree criminal sexual conduct.?® Those charges stemmed from an incident where
an adult female called the police about a burglary with a sexual assault.?* According to
the victim, she was sleeping on a couch on the secured front porch of her residence at
night.?®> She was awakened by a man’s hand touching her crotch through a window
screen that had been cut.?® The man began to reach down to touch her buttocks, but she
yelled and slapped his hand.?” He ran away.?® The man was later identified in a police
lineup as Petitioner, who lived four blocks from the victim.?° Petitioner pleaded guilty to
fourth-degree criminal sexual conduct based on this incident and was sentenced to
24 months in prison, to be served consecutively with the aforementioned first-degree
burglary sentence.3® This fourth-degree criminal sexual conduct conviction is the basis
for this end-of-confinement review.

Petitioner has a lengthy criminal history, including eight prior burglary convictions,
as well as previous sex-related offenses.3' In 2014, Petitioner was convicted of felony
interference with privacy.%? In that case, the victim reported that someone was tapping on
her window and moaning.®® She also reported that similar incidents had occurred on
four previous occasions within the last month.3* On several of those occasions, when she
looked out her window, she observed a man looking into the window and masturbating.3®
That man was later identified as Petitioner.

Petitioner was released from confinement on September 6, 2022.36
M. Procedural History

In preparation for Petitioner’s release, Jack Rusinoff, M.A., a licensed psychologist
with the Department of Corrections (DOC), prepared a risk assessment recommendation
for Petitioner.3” As part of the risk assessment, Mr. Rusinoff scored Petitioner’'s
MnSOST-4.28 According to the MnSOST-4, Petitioner’s predicted probability of sexual
recidivism is 3.59 percent, which places Petitioner in the presumptive risk level Il
category.®® However, Mr. Rusinoff applied five special concerns.4°

2 Exhibit (Ex.) 4 at 103-04 (criminal complaint).

24 Id. at 105.

% d.

% Id.

27 [d.

2 Id.

2 [d.

30 Ex. 4 at 97 (sentencing worksheet).

31 Ex. 4 at 32-36 (sex offender treatment initial assessment).
32 Ex. 4 at 91 (sentencing worksheet).

33 1d.

34 1d.

35 d.

3% Ex. 2 (Risk Assessment Report).

37 Ex. 3 (Risk Assessment Recommendation).

38 Ex. 3a (MnSOST-4 scoring sheet).

3 Ex. 3 at 1-2 (Risk Assessment Recommendation).
40 Id. at 5.
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Based on Petitioner's score on the risk assessment tool, consideration of the
statutory risk factors, and application of five special concerns, Mr. Rusinoff recommended
assigning a risk level Il to Petitioner.4! Mr. Rusinoff noted:

[Petitioner] has one sex offense conviction, for cutting the screen of a porch
and touching an adult female stranger who was sleeping. This offense
appears preplanned, and it occurred after [Petitioner] experienced
consequences and sanctions for prior illegal sexual behavior (e.g., exposing
himself, masturbating in public and window peeping). His known offense
behavior involved multiple strangers and some of it took place in public
locations.*?

Mr. Rusinoff provided the risk assessment recommendation to the ECRC.

The ECRC convened on April 7, 2022, to address Petitioner's risk level
assignment.*® Petitioner attended the meeting and spoke to the committee.** At the
conclusion of the meeting, the ECRC could not reach a consensus, but a majority of the
committee members determined that Petitioner would be assigned risk level I11.45 In so
concluding, the ECRC applied five special concerns: 1 (history of sexual reoffending after
initial detection), 2 (history of prior supervision failures, a recent history of engaging in
high-risk or grooming-type behaviors, or other behaviors suggesting increased potential
to reoffend), 4 (predatory offense behavior), 5 (nature of the victim pool suggests need
for broader public notification), and 6 (deviant orientation and/or sexual preoccupation or
compulsivity).46

On April 18, 2022, Petitioner appealed the ECRC’s risk level determination.4” On
September 2, 2022, the ECRC filed a Notice and Order for Hearing with the Office of
Administrative Hearings. On September 15, 2022, the ECRC moved for summary
disposition. Petitioner responded to this motion on September 28, 2022, and the record
closed.

IV.  Summary Disposition Standard of Review

Summary disposition is the administrative law equivalent of summary judgment.*®
A motion for summary disposition may be granted when there is no genuine issue
regarding any material fact, and the moving party is entitled to judgment as a matter of
law.4® The Office of Administrative Hearings follows the summary judgment standards

41 d.

42 |d. at 4.

43 Ex. 2 at 1 (Risk Assessment Report).

44 Id.; Ex. 9 (audio recording of ECRC meeting).

4 Ex. 2 at 4 (Risk Assessment Report).

46 See id.

47 Ex. 1 at 1 (Notice of Appeal).

48 Pjetsch v. Minn. Bd. of Chiropractic Exam’rs, 683 N.W.2d 303, 306 (Minn. 2004); see also Minn. R.
1400.5500(K) (2021).

49 Sauter v. Sauter, 244 Minn. 482, 484, 70 N.W.2d 351, 353 (1955); Louwagie v. Witco Chemical Corp.,
378 N.W.2d 63, 66 (Minn. Ct. App. 1985).
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developed in the state district courts when considering motions for summary disposition
in contested case matters.*

The function of the judge on a motion for summary disposition, like a trial court’s
function on a motion for summary judgment, is not to decide issues of fact, but to
determine whether genuine, material factual issues exist.5' The judge does not weigh the
evidence;%? instead, the judge views the facts and evidence in a light most favorable to
the non-moving party.>?

The moving party has the initial burden to show the absence of any genuine issue
regarding any material fact.>* A fact is material if its resolution will affect the outcome of
the case.® If the moving party meets the initial burden, the burden shifts to the
non-moving party to prove the existence of any genuine issue of any material fact.%6 A
genuine issue is not a “sham or frivolous” one,*” and it cannot rely on mere allegations or
denials.®® Instead, a genuine issue requires presentation of specific facts demonstrating
a need for resolution in a hearing or trial.>®

Summary disposition cannot be used as a substitute for a hearing or trial on the
facts of a case.®® Thus, summary disposition is only proper when no fact issues need to
be resolved.®

V. Analysis

The ECRC argues that it should be granted summary disposition because
Petitioner alleges no error in the application of five special concerns, and he does not
allege the ECRC made a material error in its determination. The ECRC therefore asserts,
because there are no material facts in dispute, it is entitled to judgment as a matter of
law.

In his Notice of Appeal, Petitioner argued that he was incorrectly assigned to risk
level Il because he falls “within the guidelines of presumptive level 2,” the “detail of other
cases in [his] prior history was not true,” he “never refused SUD treatment,” and “Jack
Rusinoff was very unfair.”? Petitioner also stated that the ECRC did not give him a reason
for increasing his risk level to 11l and asked how his burglary charge could be considered
occurring in a public place when it was “private property.”®® In opposing summary

50 Minn. R. 1400.6600 (2021).

ST DLH, Inc. v. Russ, 566 N.W.2d 60, 70 (Minn. 1997).

52 Id.

53 Ostendorf v. Kenyon, 347 N.W.2d 834, 836 (Minn. Ct. App. 1984).
54 Thiele v. Stich, 425 N.W.2d 580, 583 (Minn. 1988).

55 O’Malley v. Ulland Bros., 549 N.W.2d 889, 892 (Minn. 1996).

56 Thiele, 425 N.W.2d at 583.

57 Highland Chateau, Inc. v. Minn. Dep’t of Pub. Welfare, 356 N.W.2d 804, 808 (Minn. Ct. App. 1984).
58 DLH, 566 N.W.2d at 71.

59 See Minn. R. Civ. P. 56.05.

80 Sauter, 244 Minn. at 485, 70 N.W.2d at 353.

81 Id.

62 Ex. 1.

63 Id.
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disposition, Petitioner further argued that special concerns 1, 5, and 6 were improperly
applied, and that “Jack Rusinoff and the board of the ECRC did not take into consideration
all the previously listed courses and treatment that he completed,” including completion
of the Sex Offender Treatment Program, as well as multiple psychoeducation classes.%*
These arguments will be considered in turn.

Petitioner contends that he falls “within the guidelines of presumptive level 2.765
This is undisputed. The ECRC erroneously stated: Petitioner's “MnSOST-4 score places
him in the presumptive Level 3 range.”®® This statement is concerning. The surrounding
information, however, indicates this was a typo. First, the ECRC goes on to state that
Petitioner’s assignment to risk level Il “is in accordance with the presumptive risk level
and based on the tool score . . . [clombined with Special Concerns #1, 2, 4, 5, and 6."¢”
It would have been unnecessary to apply special concerns if the ECRC were assigning
the presumptive risk level. Moreover, this was not a unanimous assignment; three
members voted for level |ll and two members voted for level Il. Assuming the ECRC
believed level Il to be the presumptive level, for three members to have voted for level I,
they would have needed to identify mitigating factors. This did not occur, and it is therefore
clear that the ECRC understood the presumptive risk level to be Il, as cited in Rusinoff’s
Risk Assessment Recommendation, discussed at the ECRC meeting, and supported by
the ECRC'’s ultimate conclusions.

Petitioner argues that the “detail of other cases in [his] prior history was not true.”%8
It is not clear what cases or facts Petitioner is challenging. Nevertheless, the ECRC
process is not an opportunity for Petitioner to challenge the facts underlying his
convictions.®® Therefore, disagreement with the facts of the case record does not create
a genuine dispute of material fact in this proceeding.

Petitioner further argues that he never refused SUD treatment. Petitioner
presented no facts to support this argument and the record belies this assertion. An
incident report states that on September 23, 2019, Petitioner “was interviewed . . . for
possible admission to the Reshape Treatment program” but he “refused treatment.””® The
report, which was signed by the corrections official, further states: “The above offender
has been directed by the PRT to comply with a Chemical Dependency assessment and
completion of the assessment recommendations. The chemical dependency assessment
resulted in a recommendation of a need for a treatment intervention. The above offender
has been informed that failure to comply with this directive constitutes grounds for
discipline under Rule 511.””" Moreover, the relevant consideration for MNSOST-4 scoring

64 Petitioner's Response (Sept. 28, 2022).

85 Ex. 1.

6 Ex. 2 at 1 (Risk Assessment Report).

67 Id. at 4.

68 Ex. 1.

8 See In re Risk Level Determination of R.L., No. A09-1885, 2010 WL 2813451, at *3 (Minn. Ct. App.
July 20, 2010) (the ECRC risk level assignment appeal process is not an opportunity to “test the state’s
evidence” in underlying convictions or violations; the assessment is based on an offender’s documents
taken at face value).

0 Ex. 4 at 70 (incident report).

d.
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purposes is not whether treatment was refused, but rather whether treatment has been
completed.” It is undisputed that Petitioner has not completed the recommended
chemical dependency treatment, and therefore there is no error relative to that element
of the MNSOST-4 scoring.

Petitioner contends that Jack Rusinoff “was very unfair.” Neither Petitioner's
pleadings nor the record supports this contention. This mere assertion, without more
specificity, is insufficient to constitute a genuine dispute of material fact.

Next, contrary to Petitioner’s assertion, the ECRC provided sufficient basis for
increasing his risk level assignment. The ECRC applied five special concerns, which have
been approved as a basis for increasing an offender’s risk level.”® Moreover, the ECRC
stated: Petitioner “display[ed] behavioral patterns of voyeurism and exhibitionism,
involving adult female strangers, sometimes in public locations. His sexual misbehavior
escalated to a touch offense involving predatory offense behavior.””*

Petitioner argues that the MnSOST-4 was scored incorrectly because his first-
degree burglary offense occurred on “private property,” not in a public place.” First,
Petitioner’s first-degree burglary conviction was not the basis of this MnSOST-4 score;
the relevant predatory offense was his fourth-degree criminal sexual conduct conviction.
Moreover, his fourth-degree criminal sexual conduct conviction was correctly scored.
According to the MnSOST-4 coding rules, “Any sexual behavior that occurs outdoors,
regardless of how isolated or remote the area might be, is scored as public.”’® In fact,
those coding rules provide the following example:

Example 3: An individual was observed peering into the bedroom window
of an adult female. He was subsequently convicted of interference with
privacy and placed on unsupervised probation. He has a [criminal sexual
conduct] 3 conviction in his record, and is currently incarcerated for
burglary. He reported that he was looking in the window to ensure that no
one was home before breaking into the residence. Score as “1” for public.
Interference with privacy is considered a sex-related offense and it is not
necessary to discern individual motive. The offense occurred while the
individual was outside.””

Petitioner was outside during the commission of his sex offense; it is irrelevant that the
victim was inside the screen porch. Therefore, the MNSOST-4 was correctly scored as to
this element.

Petitioner next argues that the ECRC’s imposition of special concerns 1, 5, and 6
were inappropriate. First, Petitioner contends that special concern 1, which applies to

2 See Ex. 5 at 31 (MnSOST-4 Coding Rules).

3 Minnesota Department of Corrections Policy No. 205.220 (Apr. 28, 2020); see also R.B.P., 640 N.W.2d
at 354.

74 Ex. 2 at 2 (Risk Assessment Report).

5 See Ex. 3a (MnSOST-4 scoring sheet).

76 Ex. 5 at 21 (MnSOST-4 Coding Rules).

7 Id. (emphasis added).
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“‘individuals who have two separate felony-level sexual offenses and minimal criminal
histories,”’® is inapplicable because he has not “had a previous sexual offense or
conviction.” Petitioner is correct that he only has one predatory offense conviction, as that
term is statutorily defined; it does not follow, however, that he only has one sexual offense.
Petitioner had two other felony-level sexual offenses prior to his predatory offense: a
first-degree burglary conviction that involved his masturbating on a woman’s screen porch
while looking in her window, and a felony interference with privacy conviction where
Petitioner masturbated while looking into a woman’s window on several occasions.”
Therefore, application of special concern 1 was appropriate.

Petitioner next challenges application of special concern 5, where the nature of the
victim pool suggests a need for broader community notification, for instance in those
circumstances where the victims are strangers to the offender.8° Petitioner, seemingly not
understanding the purpose of this special concern, indicates that “while [he] has
participated in other burglaries [he has] not once known the victims or survivors prior to
the offense.”®' Petitioner’'s admission actually supports application of this special concern;
he did not know his victims, and therefore broader notification is warranted.

Petitioner also challenges application of special concern 6, which applies in
circumstances of deviant orientation and/or sexual preoccupation or compulsivity, for
instance “when the individual disclosed a history, especially more recent, of deviant
sexual fantasies or arousal reinforced by masturbation.”® For special concern 6,
“[e]vidence of deviant orientation may include but is not limited to plethysmograph or Abel
Assessment or Diagnostic and Statistical Manual of Mental Disorders (DSM) diagnosis of
paraphilia(s).” Mr. Rusinoff stated that Petitioner’s file “indicate[s] the presence of sexual
preoccupation and deviance (e.g. diagnoses of two paraphilias).”® In addition,
Mr. Rusinoff noted that Petitioner has displayed “behavioral patterns of voyeurism and
exhibitionism, involving adult female strangers, sometimes in public locations. His sexual
misbehavior escalated to a touch offense involving predatory offense behavior.”8* There
are no material facts in dispute here, and special concern 6 was appropriately applied.

Lastly, Petitioner argues that Mr. Rusinoff and the ECRC failed to consider “all the
previously listed courses and treatment that he completed,” including completion of the
Sex Offender Treatment Program, as well as multiple psychoeducation classes. Petitioner
was given an opportunity to discuss these classes at the ECRC meeting, and the ECRC
acknowledged that Petitioner was attending a sex offender treatment program.
Nonetheless, the ECRC applied five special concerns to increase Petitioner’s risk level.
Even if it had only applied one aggravating factor, that would have been sufficient to
increase Petitioner’s risk level from the presumptive level.

8 Ex. 6 (special concerns).

® Ex. 4 at 91 (sentencing worksheet).

80 Ex. 6 (special concerns).

81 Petitioner's Response.

82 Ex. 6 (special concerns).

8 Ex. 3 at 4 (Risk Assessment Recommendation).
84 Id. at 5.
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In addition, the ECRC may apply mitigating factors to reduce a risk level
assignment from the presumptive risk level indicated by the MnSOST-4.0.8° DOC Policy
recognizes six mitigating factors for use with the MnSOST-4.0: (1) intervention followed
by significant period of positive community adjustment; (2) inhibiting or incapacitating
physical iliness or condition; (3) satisfactory participation in sex offender treatment with
no sexual reoffending or high-risk behaviors; (4) sexual offenses limited to juvenile
adjudications; (5) sexual offenses related to child sexual abuse images only; and (6) sex
offenses limited to intrafamilial female victims.® Although Petitioner was expected to
complete sex offender treatment in August, he has not yet had an opportunity to
demonstrate a period of time without sexual reoffending or high-risk behaviors. None of
the other mitigating factors apply to Petitioner and therefore do not provide a basis for
denying summary disposition.

VI. Conclusion

Because Petitioner raises no genuine issues of material fact, summary disposition
is appropriate. The ECRC’s Motion is GRANTED, Petitioner’'s appeal of his risk level
determination is DISMISSED, and the ECRC’s assignment of risk level Il to Petitioner is
AFFIRMED.

J.RM

85 DOC Policy 205.220.
8 Ex. 7 (mitigating factors).
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