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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF ADMINISTRATION

In the Matter of the Appeal of the FINDINGS OF FACT,
determination of the Responsible CONCLUSIONS OF LAW,
Authority for the Minnesota Department of AND RECOMMENDATION
Corrections that certain data about Nathan UPON DEFAULT

Braun are accurate and/or complete

This matter is assigned to Administrative Law Judge Kimberly Middendorf.

Nathan Braun (Appellant) represents himself, without legal counsel. Fiona
Ruthven, Associate General Counsel, represents the Minnesota Department of
Corrections (Department or DOC). During a prehearing conference on February 8, 2022,
the Department moved for default judgment on the record (Motion). Appellant filed a
response on February 14, 2022. On February 28, the Department filed its reply, and the
record closed that same day.’

STATEMENT OF THE ISSUES

Is Appellant in default for repeated failure to serve the Department and comply with
interlocutory orders?

SUMMARY OF RECOMMENDATION

The Administrative Law Judge concludes that Appellant is in default and
recommends that this matter be DISMISSED with prejudice.

Based on the evidence in the hearing record, the Administrative Law Judge makes
the following:

FINDINGS OF FACT

1. Appellant is incarcerated in a Minnesota correctional facility. Appellant
anticipates release in August 2022.2

" Appellant’'s deadline to respond to the Motion was due on or before February 22, 2022, as required by
Minn. R. 1400.6600 (2021) and as ordered on the record on February 8, 2022. On March 10, 2022,
Appellant filed a second response, which is untimely and is not part of the record. Accordingly, it will not be
addressed except to note that it is further indication that Appellant refuses to follow interlocutory orders and
the rules applicable to this proceeding.

2 See Appellant’s Notice of Appearance (June 30, 2021); see also Audio Recording (Nov. 29, 2021).



2. DOC policy affords inmates a monthly allotment of document copies.?

3. In correspondence dated August 7, 2020, Appellant challenged the
accuracy and completeness of data in a Nursing Note dated April 23, 2019, authored by
Danielle Kenyon, R.N., and a Practitioner Note dated May 15, 2019, by Stephen Craane,
M.D. (Notes). Specifically, Appellant claims that these notes are inaccurate because they
contain statements by Appellant indicating he fell while in handcuffs and injured his left
wrist. According to Appellant, he told these authors that he was pushed down stairs by
corrections officers.*

4. In correspondence dated September 14, 2020, the DOC addressed the
issues raised by Appellant in the challenge to the accuracy of the data in the Notes.
It determined the challenged data were accurate and complete. This is the final
decision of the Responsible Authority under Minn. Stat. § 13.04, subd. 4 (2020).°

5. Appellant appealed this determination and demanded a contested case
hearing after the Department declined to edit the data as he requested.®

6. A contested case was initiated by Notice and Order for Prehearing
Conference and Hearing (Notice and Order) served on the parties on June 28 and filed
on June 29, 2021.7

7. The Notice and Order informed Appellant that “[tlhe hearing will be
conducted pursuant to the contested case procedures set out in Minnesota Statutes,
chapter 14 and the Rules of the Office of Administrative Hearings, Minnesota Rules parts
1400.5100-1400.8400.78

8. The Notice and Order informed Appellant that “the only issues presented by
this appeal are whether those items of data challenged by [Appellant] are accurate and/or
complete.”®

9. In conformity with Minn. R. 1400.6000 (2021), the Notice and Order in this
matter also includes the following statement:

[Alny party's failure to comply with an order by the judge may result in a
finding that the party is in default [. . . . ] resulting in a denial of the action or
relief sought by the party.'°

10.  On June 30, 2021, Appellant signed a Notice of Appearance form, which
states “[t]his Notice must be served upon the attorney for the agency and any known

3 Audio Recording (Nov. 29, 2021).
4 Notice and Order.

5/d.

6 See id.

7 [d.

8 /d. at 2.

9 /d. at 3.

10 Id.
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party.”"" Appellant filed the Notice of Appearance on July 6, 2021, without proof of
service on the Department.'?

11. A prehearing conference was held on August 3, 2021. The Administrative
Law Judge explained that her authority in this matter is limited to making
recommendations on the issue described in the Notice and Order, namely, whether the
two medical notes Appellant challenges are accurate and complete. '3

12. On August 5, 2021, the First Prehearing Order was served on Appellant
and DOC, along with a complete copy of the contested case rules.'

13.  The First Prehearing Order required the parties to “exchange and file” their
exhibits.'®

14. Appellant served the Department with requests for admission, on
August 17, 2021.16

15.  On September 3, 2021, Appellant filed a motion requesting that his
requests for admission be “deemed admitted” due to his assertion that the DOC had not
answered them within ten days of serving them. Appellant did not serve this motion on
the DOC."

16. A Second Prehearing Order was issued on October 11, 2021. The Second
Prehearing Order required the parties to “exchange and file” their exhibits.'®

17.  Appellant filed an ex parte motion for sanctions and damages, alleging the
DOC violated the Minnesota Government Data Practices Act (MGDPA), on October 25,
2021.19

18. The Administrative Law Judge ordered a status conference for
November 29, 2021, to discuss Appellant’s motions with the parties.?°

" Appellant’s Notice of Appearance (June 30, 2021).

12 See id.

3 Audio Recording (Aug. 3, 2021).

14 Certificate of Service (Aug. 5, 2021).

5 First Prehearing Order (Aug. 5, 2021).

6 See Appellant’s “Submission of Written Request for Admission that Was Served Upon the Responsible
Authority/Designee, and Was Not Answered. All Requests to be Deemed Admitted.” (Sept. 3, 2021).

7 See id.

8 Second Prehearing Order (Oct. 11, 2021).

19 See Appellant’'s “Motion for Sanctions to be Imposed Against the Defendant and Damages Awarded to
the Plaintiff for Willful Violations of the MGDPA in Connection with this Appeal;” see also Audio Recording
(Nov. 29, 2021).

20 Order for Status Conference (Nov. 12, 2021).
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19.  On November 24, 2021, Appellant filed a letter making various complaints
about the DOC to the Administrative Law Judge, without proof of service on the
Department.?"

20. The status conference occurred on November 29, 2021. Counsel for the
Department represented that Appellant had not served her client any documents except
for his requests for admissions. Appellant was reminded that he is required to serve the
Department with everything he files with the court.??

21.  Appellant acknowledged that the Department had in fact provided him
documents in response to various data requests but contended that he should not have
been charged a fee for them. The Judge explained that the scope of Appellant’s
contested case is limited to the accuracy and completeness of the two notes at issue,
and that any other alleged violations of the MGDPA must be addressed to the
Department of Administration or other appropriate authorities as established by the
MGDPA.?3

22. Appellant stated that because he was in segregation, his access to his
hearing preparation materials was limited. Counsel for the DOC agreed to assist
Appellant with obtaining various materials while he was in segregation. The Judge
informed Appellant that he could request a continuance until his release if that would
facilitate his ability to prepare his case. Appellant declined to do so0.?*

23. The Third Prehearing Order was served on the parties on November 30,
2021.%5 Appellant was ordered “to copy counsel for the Department on all
correspondence with the Office of Administrative Hearings.” The parties were again
ordered to “exchange and file” their proposed exhibits.?®

24.  On January 6, 2022, Appellant filed a request for court appointed counsel,
stating it was copied on counsel for the Department.?’

25. On January 13, 2022, Appellant filed his proposed exhibits, without proof
of service. Appellant requested that the court serve the documents on his behalf.?®

26. On January 13, 2022, the Judge issued a Second Order for Status
Conference. Appellant was again informed that he is required to serve the opposing party

21 See Appellant’s “Letter Informing Law Judge of the Fact that the Minnesota Department of Corrections
has Refused to Provide Nathan Braun with the Documents for the Hearing/Conference on Nov. 29, 2021,
after Repeated Requests.” (Nov. 24, 2021).

22 Audio Recording (Nov. 29, 2021); see also Affidavit (Aff.) of Fiona Ruthven (Feb. 28, 2022).

23 Audio Recording (Nov. 29, 2021).

24 [d.

25 Certificate of Service (Nov. 30, 2021).

26 Third Prehearing Order (Nov. 30, 2021).

27 Appellant’s Letter to Judge Middendorf, dated Dec. 29, 2021 (Jan. 6, 2022).

28 Appellant’s Proposed Exhibits (Jan. 13, 2022).

[171709/1] 4



with his court filings and was ordered to cure his failure to serve the Department with his
proposed exhibits on or before February 1, 2022.2°

27. OnJanuary 28, 2022, Appellant filed a letter, again arguing various alleged
MGDPA violations against the Department, without serving the Department.°

28. On February 7, 2022, Appellant filed another letter, arguing, among other
things, that he is not required to serve documents on the opposing party. Appellant did
not serve the Department.3

29. The second status conference was held on February 8, 2022. Appellant
was hostile, disruptive, and abusive throughout the proceeding. Appellant continued to
insist he is not required to serve his filings on the Department. Because the Judge would
not relieve Appellant of this obligation, he argued she was biased and demanded she
‘remove” herself. Appellant’'s motion was denied on the record. The Department moved
for default judgment based upon Appellant’s continuing refusal to serve it or to follow
interlocutory orders. Appellant was instructed to file his response on or before February
22, 2022. The Department was instructed to file its reply, if any, by February 28, 2022.32

30. On February 9, 2022, the court sent Appellant a courtesy copy of his
proposed exhibits based upon his representation that he had failed to retain a copy of
his own exhibits and therefore could not serve the Department with them. 33

31.  On February 14, 2022, Appellant filed his response. No certificate of
service accompanied this filing.34

32. On February 28, 2022, the Department filed its reply in support of default
judgment against Appellant.3® The record closed and the matter was taken under
advisement.

33. Appellant made a second filing in opposition to the Department’s motion
on March 10, 2022. The filing was untimely and is not considered part of the record.

34. As of the date of this Order, Appellant has not filed a certificate of service
evidencing service of his exhibits on the Department.36

35. Because Appellant has repeatedly refused to comply with the contested
case rules and interlocutory orders, he is in default. His failures to comply with the rules

29 Second Order for Status Conference (Jan. 13, 2022).

30 Appellant Correspondence dated Jan. 24, 2022 (Jan. 28, 2022).

31 Appellant’s Correspondence dated Jan. 27, 2022 (Feb. 7, 2022).

32 Audio Recording (Feb. 8, 2022).

33 Letter from Michelle Severson to Appellant (Feb. 9, 2022).

34 See Appellant’s “Petition/Motion for Rehearing or Reconsideration of Default and Disqualification,” (Feb.
14, 2021).

35 Department Memorandum in Support of Motion for Default (Feb. 28, 2022).

36 See also Aff. of F. Ruthven.
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and orders of this court have prejudiced the Department by refusing to provide it with
any notice of his various motions and the evidence he seeks to use against it.
Furthermore, he has undermined the integrity of this proceeding. This prejudice cannot
be cured. Appellant continues to disregard the rules of procedure applicable to this
matter and insists upon the application of different rules.

36.  Pursuant to Minn. R. 1400.5500, .6000 and .7100 (2021), Appellant’s data
accuracy and completeness challenge should be dismissed with prejudice.

Based on the Findings of Fact, the Administrative Law Judge makes the following:
CONCLUSIONS OF LAW

1. The Department of Administration and the Administrative Law Judge have
jurisdiction in this matter pursuant to Minn. Stat. §§ 14.50, 13.04, subd. 4, (2020) and
Minn. R. 1205.1600 (2021).

2. Although some accommodations may be made for pro se litigants, they are
generally held to the same standard as attorneys and must comply with applicable court
rules.%’

3. This is a contested case proceeding, and Appellant is required to comply
with the contested case rules, Minn. R. 1400. 5010-.8400 (2021).38

4. Filings made with the Office of Administrative Hearings must be
accompanied by a certificate of service, evidencing that a copy of the filing has been
served upon the opposing party.3°

5. Minn. R. 1400.6600 provides that:

Any application to the judge for an order shall be by motion which, unless
made during a hearing, shall be made in writing, shall state with particularity
the grounds therefor, and shall set forth the relief or order sought. Motions
provided for in parts 1400.5100 to 1400.8400 shall be served on all
parties, the agency, if it is not a party, and the judge. The written motion
shall advise other parties that should they wish to contest the motion they
must file a written response with the judge and serve copies on all parties,
within ten working days after it is received (emphasis added).

6. Minn. R. 1400.7100, subp. 3 states:

If the judge orders that parties do an act or not do an act, the parties shall
comply with the order. If a party objects to an order, the objection shall be
stated in advance of the order as part of the record. If the party had no

37 Black v. Rimmer, 700 N.W.2d 521, 527 (Minn. Ct. App. 2005) (internal citations omitted).
38 Minn. R. 1400.5010.
39 Minn. R. 1400.5550.
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advance knowledge that the order was to be issued, any objection shall be
made as part of the record as soon as the party becomes aware of the
order.

7. Minn. R. 1400.7100, subp. 6 states “[n]o party or attorney may communicate
with the judge on the merits of the case unless all parties have the opportunity to
participate.”

8. By repeatedly filing documents about his case and the Department’s alleged
conduct without serving the Department with copies, Appellant has attempted to engage
in ex parte communication with the Administrative Law Judge. He has been repeatedly
advised not to do so and has disregarded the instructions. He has violated Minn. R.
1400.5550, .6600 and .7100, subps. 3, 6.

9. Under Minn. R. 1400.6000, the Appellant is in default as a result of his
failures to comply with the Judge’s orders.

Based upon the foregoing Conclusions of Law, the Administrative Law Judge
makes the following:

RECOMMENDATION

The Commissioner should find Appellant in default and AFFIRM the dismissal of
the contested case.

Dated: April 8, 2022

Lol

KIMBERLY MIDDENDORF
Administrative Law Judge

Reported:  Default
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NOTICE

This Report is a recommendation, not a final decision. The Commissioner will
make the final decision after a review of the record. Under Minn. Stat. § 14.61 (2020), the
Commissioner shall not make a final decision until this Report has been made available
to the parties for at least ten calendar days. The parties may file exceptions to this Report
and the Commissioner must consider the exceptions in making a final decision. Parties
should contact the Commissioner of the Minnesota Department of Administration,
50 Sherburne Avenue, 200 Administration Building, St. Paul, MN 55155, telephone (651)
201-2555, to learn the procedure for filing exceptions or presenting argument.

The record closes upon the filing of exceptions to the Report and the presentation
of argument to the Commissioner, or upon the expiration of the deadline for doing so. The
Commissioner must notify the parties and Administrative Law Judge of the date the record
closes. If the Commissioner fails to issue a final decision within 90 days of the close of
the record, this Report will constitute the final agency decision under Minn. Stat. § 14.62,
subd. 2a (2020). In order to comply with this statute, the Commissioner must then return
the record to the Administrative Law Judge within ten working days to allow the Judge to
determine the discipline to be imposed.

Under Minn. Stat. § 14.62, subd. 1 (2020), the Agency is required to serve its final
decision upon each party and the Administrative Law Judge by first class mail or as
otherwise provided by law.

MEMORANDUM

The Minnesota Court of Appeals holds that while some latitude may be afforded to
pro se parties because they are not legally trained attorneys, they are, nevertheless, held
to the same standards as attorneys.*? Appellant has been given considerable latitude
throughout this matter, in view of his incarceration and pro se status. There can be no
question that, having been repeatedly apprised of what is required of him, his continued
failure to follow the most fundamental tenets of the adversarial process is willful and
intentional. Such conduct cannot be countenanced and will not be condoned.

In considering the propriety of a grant of default judgment, the tribunal, in its
discretion, may consider, among other things, whether the nonmoving party’s failure to
comply with the rules of procedure was intentional, whether the failure to comply was the
result of the nonmoving party’s own conduct as opposed to conduct of some other person
or entity, and the length of time the nonmoving party had in which to comply.#’

Appellant has been made aware rules applicable to this proceeding from the
outset. He has been reminded of the same on numerous occasions. When Appellant’s

40 Black, 700 N.W.2d at 527.
41/d. at 528.
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failure to serve the DOC with his motions and exhibits persisted, the Judge ordered him
to serve the DOC. Still Appellant refused. The only reasonable conclusion that can be
drawn is that Appellant’s conduct is willful and intentional.

Appellant has repeatedly sought relief — such as having his requests for admission
‘deemed admitted” and the Department “sanctioned” — all without the Department’s
awareness. Appellant even seeks to withhold his evidence from the Department. Serving
the opposing party with copies of one’s communications with the court is the very
foundation of procedural fairness. It is essential for the maintenance of confidence in the
integrity and neutrality of the court. This prejudice cannot be undone, and there is no
basis to believe that Appellant will not persist in his unacceptable conduct.

Appellant attempts to blame the Department and the Administrative Law Judge for
his failures. Appellant complains that the Department does not allow him enough free
copying to serve it with his filings, because he is pursuing multiple lawsuits. According to
Appellant, the Judge is biased because she will not excuse his noncompliance with rules
he feels he should not have to follow. In fact, Appellant is responsible for the
consequences of his choices, and ultimately, it was Appellant’s choice to not take
advantage of the continuance he was offered for the express purpose of permitting him
to prepare his case after his release.

Appellant has had ample time to comply with the contested case rules. Appellant
has never requested additional time to cure his violations of the rules and orders, nor has
he attempted to cure them. Instead, he has become increasingly hostile, disruptive, and
abusive. In addition to protecting the fairness of the process, the Judge has an ethical
obligation to ensure decorum and civility in these proceedings. By abusing the process,
Appellant has forfeited his right to continue this litigation.

K. J. M.
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