OAH 71-1100-37264
STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE DEPARTMENT OF CORRECTIONS
In the Matter of the Risk Level ORDER DENYING MOTION FOR

Determination of Vernell L. Flowers DEFAULT AND GRANTING MOTION
FOR SUMMARY DISPOSITION

This matter came before Administrative Law Judge Jessica A. Palmer-Denig for
a motion hearing on June 3, 2021, and the record closed on that date.

Noah Cashman, Assistant Attorney General, appeared on behalf the End-of-
Confinement Review Committee (ECRC). Vernell L. Flowers (Petitioner) did not appear.

The ECRC requests that Petitioner be held in default and that this matter be
decided adversely to Petitioner based upon his failure to appear at the hearing. The
ECRC also renews its Motion for Summary Disposition (Motion) seeking determination
of this matter in its favor based upon its supplementation of the record and arguments
made during the motion hearing.

Based on the record and for the reasons set forth in the accompanying
Memorandum, the Administrative Law Judge makes the following:

ORDER
1. The ECRC'’s request that Petitioner be held in default is DENIED.

2. Based upon the supplemented record and additional arguments of the
ECRC, the ECRC’s Motion is GRANTED.

3. Petitioner’s appeal is DISMISSED.

4. Petitioner’s assignment of Risk Level 2 is AFFIRMED.
Dated: August 3, 2021
| Zomec Do

JESSICA A. PALMER-DENIG
Administrative Law Judge




NOTICE

Pursuant to Minn. Stat. § 244.052, subd. 6(c) (2020), this Order is the final
decision in this case. Any person aggrieved by this decision may seek judicial review
pursuant to Minn. Stat. §§ 14.63-.69 (2020).

MEMORANDUM
. Procedural Background

The ECRC commenced this contested case by filing a Notice and Order for
Hearing on January 6, 2021. Subsequently, the ECRC moved for summary disposition.
On March 15, 2021, the Administrative Law Judge denied the ECRC’s Motion.’
Reviewing the record in the light most favorable to Petitioner, and considering the
record and arguments submitted by the ECRC at that time, the Administrative Law
Judge determined factual and legal questions existed as to whether Petitioner was
properly considered to be a predatory offender subject to predatory offense registration
requirements and assignment of a risk level by the ECRC.

The Administrative Law Judge held a prehearing conference by telephone on
April 5, 2021, at which Petitioner appeared.? The ECRC requested that it be given an
opportunity to supplement the record with additional documents and to offer argument in
support of summary disposition in its favor. Petitioner did not object, and on April 7,
2021, the ECRC filed a Motion to Supplement the Record. On April 15, 2021, the
Administrative Law Judge issued an Order Permitting Supplementation of the Record
and Scheduling Further Proceedings (Order Permitting Supplementation). In that Order,
the Administrative Law Judge authorized the ECRC to file supplementary exhibits and
argument and set the matter on for oral argument by telephone on June 3, 2021. The
Administrative Law Judge discussed this date with the parties at the prehearing
conference, and Petitioner agreed to this schedule.®> The Order provided the call-in
information for the hearing and advised Petitioner that the failure to appear would
constitute a default and that, if he failed to appear, the case could be decided adversely
to him.*

The ECRC filed additional exhibits and a supplemental memorandum on May 4,
2021. Petitioner had ten working days after his receipt of the ECRC’s materials to
respond, but he did not file a response. This matter came before the Administrative Law
Judge, as scheduled, on June 3, 2021. Petitioner did not appear. The ECRC renewed
its request for summary disposition in its favor, and alternatively requested that
Petitioner be held in default due to his failure to appear. The ECRC subsequently
informally notified the Administrative Law Judge that Petitioner had returned to the

' Order Denying Mot. for Summ. Disposition (Mar. 15, 2021).

2 Prehearing Conference Digital Recording (Apr. 5, 2021) (on file with the Minn. Office Admin. Hearings).
3 1d.

4 Order Permitting Supplementation of the Record and Scheduling Further Proceedings at 2 (Apr. 15,
2021); see Minn. R. 1400.6000 (2021).
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custody of the Minnesota Department of Corrections (DOC). According to the DOC’s
Offender Locator, Petitioner was incarcerated as of June 4, 2021.°

Il. Default

Under Minn. R. 1400.6000, a default occurs when a party fails to appear without
the prior consent of the judge at a prehearing conference, settlement conference, or a
hearing or fails to comply with any interlocutory orders of the judge. Upon default, the
allegations in a notice and order for hearing or other pleading may be accepted as true
or deemed proven without further evidence, and the case may be decided against the
non-appearing party.®

Petitioner was advised that his failure to appear could constitute a default, though
the Order Permitting Supplementation erroneously referred to a failure to appear at a
prehearing conference, rather than at the motion hearing. Nonetheless, Petitioner
participated in the prehearing conference on April 5, 2021, agreed to the date for oral
argument, and understood he was required to call in for the hearing. He subsequently
received the Order Permitting Supplementation setting on the hearing.

Notwithstanding this, the Administrative Law Judge determines that Petitioner
should not be held in default. According to information from the DOC, Petitioner was
reincarcerated as of June 4, 2021. It is likely that Petitioner was in proceedings related
to that event as of the day before, the date of the motion hearing, and this may well
have prevented him from calling in. Under these circumstances, the Administrative Law
Judge denies the ECRC'’s request for entry of a default order and determines that this
matter should be decided on the merits.

M. Summary Disposition
A. The Minnesota Community Notification Act

This case concerns Petitioner’s appeal of the risk level assigned to him by the
ECRC pursuant to the Minnesota Community Notification Act (Act).” The Act classifies
persons convicted of certain criminal offenses to be “predatory offenders,” and requires
law enforcement agencies in the area where a predatory offender resides, expects to
reside, is employed, or is regularly found, to disclose information “relevant and
necessary to protect the public and to counteract the offender’s dangerousness.”® The
extent of the information disclosed, and the persons to whom the disclosure is made,
must relate “to the level of danger posed by the offender, to the offender’s pattern of

5 Offender Locator, https:/coms.doc.state.mn.us/publicviewer/OffenderDetails/Index/234503/Search (last
visited July 15, 2021).

8 Minn. R. 1400.6000.

7 Minn. Stat. § 244.052 (2020).

8 Minn. Stat. §§ 243.166, subd. 1b, 244.052, subds. 1(5), 4(a) (2020).
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offending behavior, and to the need of community members for information to enhance
their individual and collective safety.”

The extent of community notification allowed depends on the offender’s
assignment to one of three risk levels."® If an offender is assigned Risk Level 1,
notification of the offender’s residence may be given to local law enforcement agencies
as well as victims and witnesses related to the offender’s criminal history.!" Risk Level 2
permits additional notice to groups such as schools, child care facilities and individuals
likely to be victimized by the offender.’? Risk Level 3 permits notice to be given to any
community member whom the offender is likely to encounter unless law enforcement
determines public safety might be compromised by the disclosure or more limited
disclosure is necessary to protect the identity of the offender’s victims.'® Every
predatory offender confined in a Minnesota state correctional or treatment facility is
assessed by the ECRC at the facility prior to release, and assigned a risk level.'*

In assessing an offender, the ECRC must apply six risk factors identified in
Minn. Stat. § 244.052, subd. 3(g), which are: (1) the seriousness of the offense should
the offender reoffend, (2) the offender’'s prior offense history, (3) the offender’s
characteristics, (4) the availability of community supports to the offender, (5) whether
the offender has indicated or credible evidence in the record indicates that he will
reoffend if released to the community, and (6) whether the offender demonstrates a
physical condition that minimizes the risk of re-offense.® This list is not exclusive.'®

The ECRC also must score the offender using a risk assessment tool.' The
score received by the offender is translated into a presumptive risk level, which the
ECRC considers in its assessment of the offender’s risk. The ECRC has discretion to
deviate from the presumptive risk level by applying mitigating factors for a downward
departure or special concerns for an upward departure.'®

Based on the offender’'s score on the risk assessment tool, application of
mitigating factors or special concerns, and analysis of the statutory risk factors, the
ECRC assigns a final risk level to the predatory offender. The ECRC then must prepare
a report that “specifies the risk level to which the offender has been assigned and the
reasons underlying the committee’s risk assessment decision.”"?

9 Minn. Stat. § 244.052, subd. 4(a).
19 /d., subd. 4(b).

" Id., subd. 4(b)(1).

2 /d., subd. 4
3 1d., subd. 4
4 /d., subd. 3.
% /d., subd. 3
6 /d.

7 1d., subd. 2.
'8 Minnesota Department of Corrections Policy No. 205.220 (Apr. 28, 2020); see also In re Risk Level
Determination of R.B.P., 640 N.W.2d 351, 354 (Minn. Ct. App. 2002).

9 Minn. Stat. § 244.052, subd. 3(f).
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A predatory offender assigned Risk Level 2 or Risk Level 3 may seek
administrative review of the ECRC’s determination.?® On review, “the administrative law
judge shall decide whether the end-of-confinement review committee’s risk assessment
determination was erroneous and, based on this decision, shall either uphold or modify
the review committee’s determination.”?' The decision of the Administrative Law Judge
is final and subject to appellate judicial review.??

Assignment of a risk level to a predatory offender is applicable for a minimum of
10 years.?® During that time, the appropriate level of notice must be given every time the
predatory offender changes residence.?* The predatory offender may ask the ECRC to
reassess the assigned risk level three years after the initial risk assessment, and may
renew the request once every two years following subsequent denials.?®

B. Petitioner’s Background

In June 2018, Petitioner was charged in a single criminal complaint with eight
felony offenses stemming from allegations that he engaged in criminal conduct against
his girlfriend (V1), with whom he had a long off-and-on relationship and several
children.?® According to the statement of probable cause supporting the complaint, on
March 25, 2018, police responded to a panic alarm at V1's residence.?” V1 reported that
Petitioner strangled her and kicked her in the head, and that he had a gun and had left
her residence on foot.?8 She was visibly distraught and crying and she had a bleeding
lip, a fresh bruise on her arm, and red marks on her neck.?® Police searched the area
for Petitioner, but they could not locate him at that time.3° V1 later denied that she had
been assaulted, claiming that she sustained the injuries in a fall or as a result of being
‘jlumped” by two other girls the day before, and she stated that she set off the panic
alarm because she and Petitioner were arguing about breaking up.3! Petitioner was
charged with domestic assault and stalking — pattern of stalking conduct for conduct
with a date range of March 25, 2018, until April 27, 2018.%2

On April 24, 2018, police again responded to a call at V1’s residence, where
V1 and her friend M.H. reported that Petitioner had assaulted both of them.3 The
women told police that Petitioner came to V1’s home, argued with V1 about a missing
gun and then punched her, causing her to fall and lose consciousness.3* When M.H.

20 |d., subd. 6(a).

21 Id., subd. 6(c).

22 Minn. Stat. §§ 14.63, 244.052, subd. 6(c) (2020).

23 Minn. Stat. §§ 243.166, subd. 6(a), 244.052, subd. 4(f) (2020).
24 Minn. Stat. § 243.166, subd 3 (2020).

25 Minn. Stat. § 244.052, subd. 3(i).

2 Exhibit (Ex.) 4 at 80-87 (Hennepin County Criminal Complaint).
27 |d. at 83.

2 |d.

2 [d.

30 fd.

3 d.

32 |d. at 81-82.

33 Id. at 83.

34 1d.
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attempted to intervene, Petitioner punched M.H. and when she fell to the ground,
Petitioner repeatedly stomped on her.® Petitioner was charged with domestic assault
as to V1 and, with respect to M.H., he was charged with fifth-degree assault for
assaultive behavior with two or more previous convictions within three years.3¢

The complaint also charged Petitioner with four crimes related to events on
April 27, 2018.3 That evening police responded to a panic alarm at V1’s residence and
encountered V1 “visibly injured and sobbing” on the home’s front steps.® V1 reported
that Petitioner kicked in the door of the home, told her “you’re gonna give me some,”
and pushed her down on the couch, pulled down her pants, and forced his penis inside
her vagina.®® She stated she did not want to have sex with Petitioner and repeatedly
told Petitioner to stop.4® She told police that Petitioner took her phone and broke it when
she attempted to call 911.4" She attempted to climb out a window to escape, but
Petitioner caught her and strangled her until she lost consciousness.*? When she
regained awareness, Petitioner had fled the home on foot through the alley.** V1 was
taken to the hospital, where an examination documented V1 had numerous injuries.**
She also noted that she was eight-weeks pregnant with Petitioner's child.® In this
incident, Petitioner was charged with first-degree criminal sexual conduct, first-degree
burglary, domestic assault, and domestic assault by strangulation.4®

Petitioner was ultimately convicted of stalking V1 and of the fifth-degree assault
of M.H.#” The remaining six charges were dismissed.® On February 20, 2019,
Petitioner was sentenced to 51 months in prison for the stalking offense, and to a
sentence of 24 months for the assault conviction.®

C. The ECRC Process

Petitioner’s release date from prison was March 1, 2021.5° In preparation for
Petitioner’s release, Terrel Backes, Psy.D., a licensed psychologist with the DOC,
prepared a risk assessment recommendation for Petitioner.>? Dr. Backes scored

3 Jd.

3% Id. at 81-82.

37 Id. at 80-81.

38 Id. at 84.

3 Jd.

40 /g,

41 d.

42 |d.

43 d.

44 d.

4 d.

46 Id. at 80-81.

47 Ex. 4 at 50 (Order Warrant of Commitment). Petitioner’s criminal history also includes convictions and
delinquency adjudications for other offenses, including assault, robbery, and violating a no contact order,
among others. See, e.g., Ex. 4 at 54-55 (Sentencing Worksheets), 124-27 (Presentence Investigation).

48 Ex. 4 at 50 (Order Warrant of Commitment).

4 Id. at 50-52.

S0 Ex. 2 at 1 (ECRC Risk Assessment Report).

51 Ex. 3 (ECRC Risk Assessment Recommendation); Ex. 8 (Curriculum Vitae).
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Petitioner using the Minnesota Sex Offender Screening Tool-4.0 (MnSOST-4.0).%?
According to the risk assessment tool, Petitioner's predicted probability of sexual
recidivism is 3.43 percent, a score that placed Petitioner in the presumptive Risk Level 2
category.53

Dr. Backes discussed the statutory factors found in Minn. Stat. § 244.052,
subd. 3(g), noting that Petitioner’'s background included acts of violence and extensive
substance abuse.® Dr. Backes evaluated Petitioner using the Sexual Violence Risk-20,
Version 2, which is a checklist of risk factors for sexual violence.®® Dr. Backes
concluded that Petitioner displayed a variety of risk factors that were “somewhat
lessened by a few protective factors,” including Petitioner’s positive involvement in a
treatment program while incarcerated.®® He opined that Petitioner appeared to be most
likely to re-offend against a current or former romantic partner.” Dr. Backes
recommended that the ECRC assign the presumptive risk level indicated by Petitioner’s
MnSOST-4.0 score.® As a result, he did not identify special concerns related to
Petitioner’s risk level assessment.5

The ECRC convened on December 1, 2020, to address Petitioner’s risk level
assignment.®® Petitioner attended the meeting and was heard by the committee prior to
their vote.®' Petitioner disputed the basis for the ECRC'’s assignment of a risk level to
him, noting that he was not convicted of a sexual offense or of any of the charges
related to events on April 27, 2018.5% Petitioner was told that the ECRC assessment
was required by state statute.®® Petitioner accepted responsibility for his history of
domestic assaults and said he was working on his problems with interpersonal
relationships, noting that he had learned a great deal in treatment.®* He also noted that
he has seven children and that, upon his release, he hoped to obtain additional
schooling and employment so that he can take care of them.®® At the conclusion of the
meeting, the ECRC voted to assign Petitioner a Risk Level 2.%6 Petitioner appealed the
ECRC's risk level determination.®”

52 Ex. 3a (MnSOST-4.0 scoring).
53 Id.; Ex. 5 at 4 (MnSOST-4.0 Coding Rules).
54 Ex. 3 at 6-8 (ECRC Risk Assessment Recommendation).
% |d. at 3.
% Id. at 3-5.
57 Id. at 5, 12.
%8 Id. at 11-12.
% Id. at 12.
60 Ex. 2 (ECRC Risk Assessment Report); Ex. 9 (audio recording of ECRC meeting).
61 Ex. 2 at 3 (ECRC Risk Assessment Report); Ex. 9 (audio recording of ECRC meeting).
62 Ex. 2 at 3 (ECRC Risk Assessment Report); Ex. 9 (audio recording of ECRC meeting).
63 Ex. 2 at 3 (ECRC Risk Assessment Report); Ex. 9 (audio recording of ECRC meeting).
64 Ex. 2 at 3 (ECRC Risk Assessment Report); Ex. 9 (audio recording of ECRC meeting).
(
(

~ o~~~

85 Ex. 2 at 3 (ECRC Risk Assessment Report); Ex. 9 (audio recording of ECRC meeting).
6 Ex. 2 at 1 (ECRC Risk Assessment Report); Ex. 9 (audio recording of ECRC meeting).
67 Ex. 1 (Notice of Appeal).

.9
.9
.9
.9
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D. Legal Standard

Summary disposition is the administrative law equivalent of summary judgment.®
A motion for summary disposition shall be granted when there is no genuine issue
regarding any material fact, and the moving party is entitled to judgment as a matter of
law.®® The Office of Administrative Hearings follows the summary judgment standards
developed in the state district courts when considering motions for summary disposition
in contested case matters.

The function of the Administrative Law Judge on a motion for summary
disposition, like a trial court’s function on a motion for summary judgment, is not to
decide issues of fact, but to determine whether genuine, material factual issues exist.”
The Administrative Law Judge does not weigh the evidence;”" instead, the judge views
the facts and evidence in a light most favorable to the non-moving party.’?

The moving party has the initial burden to show the absence of any genuine
issue regarding any material fact.”® A fact is material if its resolution will affect the
outcome of the case.” If the moving party meets the initial burden, the burden shifts to
the non-moving party to prove the existence of any genuine issue of any material fact.”
A genuine issue is not a “sham or frivolous” one,’”® and it cannot rely on mere
allegations or denials.”” Instead, a genuine issue requires presentation of specific facts
demonstrating a need for resolution in a hearing or trial.”®

Summary disposition cannot be used as a substitute for a hearing or trial on the
facts of a case.” Thus, summary disposition is only proper when no fact issues need to
be resolved.®°

8 Pijetsch v. Minn. Bd. of Chiropractic Exam’rs, 683 N.W.2d 303, 306 (Minn. 2004); see also Minn. R.
1400.5500(K) (2021).

8 See Sauter v. Sauter, 244 Minn. 482, 484, 70 N.W.2d 351, 353 (1955); Louwagie v. Witco Chemical
Corp., 378 N.W.2d 63, 66 (Minn. Ct. App. 1985).

0 See DLH, Inc. v. Russ, 566 N.W.2d 60, 70 (Minn. 1997).

" See id.

2 See Ostendorf v. Kenyon, 347 N.W.2d 834, 836 (Minn. Ct. App. 1984).

3 See Thiele v. Stich, 425 N.W.2d 580, 583 (Minn. 1988).

4 See O’Malley v. Ulland Bros., 549 N.W.2d 889, 892 (Minn. 1996).

s See Thiele, 425 N.W.2d at 583.

6 See Highland Chateau, Inc. v. Minn. Dep’t of Pub. Welfare, 356 N.W.2d 804, 808 (Minn. Ct. App.
1984).

7 See DLH, 566 N.W.2d at 71.

8 See Minn. R. Civ. P. 56.05.

® See Sauter, 244 Minn. at 485, 70 N.W.2d at 353.

8 See id.
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E. Analysis

1. The Supplemented Record Supports Concluding that
Petitioner is a Predatory Offender

Petitioner has not been convicted of a predatory offense, but was assessed by
the ECRC because he was charged with a predatory offense, first-degree criminal
sexual conduct. Under Minn. Stat. § 243.166, subd. 1b(a)(1), a person is considered to
be a predatory offender upon conviction for a felony-level offense of certain crimes, or if
the person is charged with such an offense and then convicted of another offense
arising out of the same set of circumstances. For a person to qualify as a predatory
offender based upon a charged offense, it is not sufficient for the charge and conviction
to arise from related circumstances or a single related circumstance.®' Rather, a charge
arises from the “same set of circumstances” as a conviction where “the same general
group of facts gives rise to both the conviction offense and the charged predatory
offense.”® The Minnesota Supreme Court has reasoned that:

In other words, the circumstances underlying both must overlap with
regard to time, location, persons involved, and basic facts. Although the
conviction offense need not be based on identical facts to the charged
predatory offense, the facts underlying the two must be sufficiently linked
in time, location, people, and events to be considered the “same set of
circumstances.”8?

In the Order Denying Summary Disposition, the Administrative Law Judge noted that
Petitioner would be a predatory offender, subject to the ECRC’s process, only if the first-
degree criminal sexual conduct charge arose out of the same set of circumstances as
Petitioner’s convictions for stalking as to V1, or fifth-degree assault for the assault of
M.H.8

The Administrative Law Judge concluded that the assault of M.H. was not
sufficiently related to the criminal sexual conduct charge to support qualifying Petitioner
as a predatory offender. The Order reasoned as follows:

The link between Petitioner's assault conviction and criminal sexual
conduct charge is tenuous. The assault took place on April 24, 2018, and
the victim identified in the charge was M.H., not V1. Though V1 was
present and the complaint alleged that Petitioner assaulted her as well,
Petitioner was not convicted of assaulting V1 in this incident. The criminal
sexual conduct charge arose from events that allegedly occurred three
days later when M.H. was not present, and the complaint does not identify
any conduct by Petitioner or contact with either V1 or M.H. during those
intervening three days. There is a difference in the character of the

81 State v. Lopez, 778 N.W.2d 700, 706 (Minn. 2010).
82 Id.

83 Id.

84 See Ex. 4 at 50 (Order Warrant of Commitment).
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charged offense and the convicted offense as well. The assault of M.H.
was violent, but not sexual, nor was there an allegation of sexual conduct
toward V1 on that date. The time, people, and events related to the
assault conviction and the sexual offense charge are different enough that
they do not qualify as arising from the same set of circumstances.®

The ECRC'’s supplemental exhibits and argument do not change this conclusion.
The supplementary records show that Petitioner admitted assaulting V1, as well as
M.H., during the incident on April 24, 2018.86 Nevertheless, it is not sufficient for the
circumstances of a convicted offense and charged offense to be related or similar.®”
Instead, the conviction and charge must arise from the same set of circumstances.%
The assault conviction and criminal sexual conduct charge both arose from events that
occurred at V1's home. However, Petitioner was convicted for assaulting M.H., not V1,
making the victims of the convicted offense and charged offense different. The conduct
underlying the convicted offense took place three days before the alleged sexual
assault of V1. Additionally, Petitioner's assault of M.H. was violent, but not sexual,
making it different in character from the alleged sexual offense against V1. The assault
conviction and criminal sexual conduct charge are not sufficiently linked in time,
location, people, and events to be considered the same set of circumstances.?®

For Petitioner to be considered a predatory offender, the stalking conviction for
Petitioner’s offense against V1 must provide the necessary link to Petitioner’s criminal
sexual conduct charge. The ECRC’s Motion stated that the sexual offense charge and
stalking conviction arose from the same set of circumstances, but it did not provide
detailed argument on this point. The ECRC’s Risk Assessment Report lists as offenses
requiring notification the conviction for fifth-degree assault, the charge of first-degree
criminal sexual conduct, and another crime stated as “Other.”® The ECRC's report did
not explain why it believed the crimes arose from the same set of circumstances.
Predatory offender registration was not among the listed conditions of Petitioner’'s
sentences,®! and there was no evidence showing that the district court considered the
offenses to arise from the same set of circumstances. The record contained no
information from Petitioner's plea hearing or sentencing, and though pre-sentence
investigation reports often address this issue, no such report was in the record. During
prior proceedings, the Administrative Law Judge noted that V1 was the victim in both
the convicted stalking offense and the charged sexual offense, both incidents were
alleged to have taken place in her home, and the range of dates listed in the complaint
for the stalking offense included April 27, 2018, the date the sexual crime was alleged to
have occurred.®? Yet four charges that arose from the events alleged to have occurred

85 Order Denying Mot. for Summ. Disposition at 8.

8 Ex. 11 at 13 (Transcript (Tr.) of Plea Hearing (Feb. 19, 2019)).
87 | opez, 778 N.W.2d at 706.

8 Minn. Stat. § 243.166, subd. 1b(a)(1).

89 | opez, 778 N.W.2d at 706.

% Ex. 2 at 1 (ECRC Risk Assessment Report).

91 Ex. 4 at 51-52 (Order Warrant of Commitment).

92 See Minn. Stat. § 609.749, subd. 5(b)(15) (2020).
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on April 27, 2018, were dismissed.®® The Administrative Law Judge determined that the
record did not provide a sufficient connection between the stalking conviction and the
first-degree criminal sexual conduct charge to support resolution as a matter of law in
the ECRC'’s favor, when the facts and all inferences drawn from them were considered
in the light most favorable to Petitioner, as required by the summary disposition
standard.

The ECRC’s supplemental exhibits and argument addressing this issue provide
sufficient support to warrant a change to the Administrative Law Judge’s original
determination. The ECRC submitted three additional exhibits: (1) a transcript of the
omnibus hearing on July 23, 2018, in which the court found probable cause existed for
all eight counts contained in the criminal complaint, including the criminal sexual
conduct offense;** (2) a transcript of the plea hearing on February 19, 2019, in which
Petitioner entered a guilty plea to the stalking offense and waived preparation of a
pre-sentence investigation;*® and (3) a transcript of the sentencing hearing on
February 20, 2019, in which Petitioner was sentenced for the stalking offense.®® These
exhibits explain why no pre-sentence investigation appears in the record, and document
the lack of any discussion by the district court on the subject of predatory offender
registration during the criminal proceedings. More importantly, the new exhibits show
that Petitioner engaged in the following colloquy at his plea hearing:

[The Court]: How do you plead to Count 5, Stalking from a date range
of March 25, 2018, to April 27 of 2018, guilty or not
guilty?

[Petitioner]: Guilty.¥”

There are facts in these exhibits that tend to favor Petitioner. For example, in
establishing the factual basis for the plea, Petitioner was asked about his actions on
March 25, 2018, and April 24, 2018, and agreed he understood that his “behavior
between this period of time, the assault on the 25th of March, the assault on the 24th of
April, would reasonably have caused [V1] to fear additional harm or was likely to
terrorize her.”®® He was not specifically asked about the events that allegedly occurred
on April 27, however. Further, in articulating the reason for the plea deal made to
Petitioner, the prosecutor stated:

And without going into more detail, there are various aspects of this case
that, | guess, in my professional opinion would make it challenging to

9 The ECRC took issue with the Administrative Law Judge’s reasoning in the prior summary disposition
order that “all” charges related to the events of April 27, 2018, were dismissed, noting that the stalking
offense also related to that date. See Motion Hearing Digital Recording (June 3, 2021) (on file with the
Minn. Office Admin. Hearings). The Administrative Law Judge has clarified the language here.

% Ex. 10 at 9-10 (Tr. of Omnibus Hearing (July 23, 2018)).

% Ex. 11 at 4, 15 (Tr. of Plea Hearing (Feb. 19, 2019)).

% Ex. 12 (Tr. of Sentencing (Feb. 20, 2019)).

97 Ex. 11 at 4 (Tr. of Plea Hearing (Feb. 19, 2019)).

% Id. at 12-14.
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overcome a consent defense on Count 1 [the criminal sexual conduct
charge], and so that’s, just as a general matter, the reasoning for this
agreement.%

Notwithstanding this information and Petitioner’s denials, the record shows that
the stalking charge was not amended to remove April 27, 2018, from the date range,
and that Petitioner's plea to stalking expressly included that date. Moreover, the
convicted and charged offenses share the same victim, occurred in the same place, and
fall within an admitted pattern of conduct by Petitioner toward this victim in which he
caused her to feel terrorized. This is sufficient to show that the convicted stalking
offense and charged sexual offense arose out of the same set of circumstances,
qualifying Petitioner as a predatory offender under Minn. Stat. § 243.166,
subd. 1b(a)(1).

The legislature has determined that individuals are classified as predatory
offenders not only when they have been convicted of an enumerated offense, but also
based upon charged conduct. This means that some individuals qualify as predatory
offenders based on charged crimes they may not have committed, where the charges
are dismissed without an adjudication.'® The administrative review provided by
Minn. Stat. § 244.052, subd. 6, does not contemplate re-adjudication of convictions or a
reassessment of charging decisions made by prosecuting officials. As a matter of law,
the ECRC has established that Petitioner is properly considered to be a predatory
offender based upon his conviction for a pattern of stalking V1 between March 25, and
April 27, 2018, and the charge of first-degree criminal sexual conduct for an offense
against V1 alleged to have occurred in her home on April 27, 2018.

2. Petitioner Has Not Established the ECRC Erred in Assigning
Him to Risk Level 2

In his Notice of Appeal, Petitioner contended that the ECRC erred in assigning
him to Risk Level 2 because he is “not a threat to the community and a level 1 covers
the people that should be notified,” including law enforcement and his victims.'0" He
also asserted he had not committed crimes against random victims, he had made
progress in treatment, and he was willing to participate in domestic abuse and anger
management classes.'®? Petitioner did not contest the scoring of the MnSOST-4.0,
which indicated a presumptive assignment of Risk Level 2, or point to any specific
errors in the ECRC'’s analysis of the statutory risk factors.

The ECRC correctly considered that Petitioner had not offended against
strangers in connection with his MnSOST-4.0 score. The risk assessment tool

% Jd. at 3.

1% The Administrative Law Judge does not weigh the evidence here, but notes that the record contains
Petitioner’s denials as to these events, as well as records documenting that he admitted he “raped the
21-year-old female he was living with on one occasion,” and that through treatment, he had become open
to “feedback about the offense as possibly involving intimidation and fear on the part of the victim to
refuse sex with him.” Ex. 4 at 30 (Initial Assessment).

10T Ex. 1 at 1 (Notice of Appeal).

102 Id
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contemplates that an offender will be scored for having stranger victims, but Petitioner
was scored with a zero for this item.'® While the existence of stranger victims may
make application of a special concern appropriate, potentially raising an offender’s risk
level, the absence of stranger victims is not a mitigating factor that would suggest a
lower risk level be assigned.’® Ultimately, the ECRC did not apply any special
concerns, and assigned Petitioner to his presumptive risk level.

Though Petitioner contends that assignment to Risk Level 1 would allow
adequate notification, Dr. Backes opined that Petitioner appeared to be most likely to re-
offend against a current or former romantic partner.’® Risk Level 2 permits notice to
individuals likely to be victimized by the offender,’® which would include a new
domestic partner not identified as a victim in connection with a past offense. As for
Petitioner’s assertions that he made progress in treatment, Dr. Backes noted for the
ECRC'’s consideration that Petitioner’s risk factors were “somewhat lessened by a few
protective factors,” including Petitioner's positive involvement in treatment while in
prison."” After considering all of the information presented, the ECRC unanimously
determined assignment of Risk Level 2 was warranted. On this record, there is no error
in its determination.

\YA Conclusion

The Administrative Law Judge concludes that Petitioner should not be held in
default due to his failure to appear for the motion hearing in this case. Therefore, the
ECRC’s request for a default order is DENIED. Having considered this matter on the
supplemented record, the Administrative Law Judge determines that no material
disputes of fact exist and that the ECRC is entitled to disposition in its favor as a matter
of law. Therefore, the ECRC’s Motion is GRANTED. Petitioner’s appeal of his risk level
determination is DISMISSED and the ECRC'’s assignment of Risk Level 2 to Petitioner
is AFFIRMED.

J.P.D.

193 Ex. 3a (MnSOST-4.0 scoring); Ex. 5 at 16 (MnSOST-4.0 Coding Rules).
104 Ex. 6 (Special Concerns); Ex. 7 (Mitigating Factors).

195 Ex. 3 at 5, 12 (ECRC Risk Assessment Recommendation).

196 Minn. Stat. § 244.052, subd. 4(b)(2).

197 Ex. 3 at 3-5 (ECRC Risk Assessment Recommendation).
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