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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF CORRECTIONS

In the Matter of the Risk Level FINDINGS OF FACT,
Determination of Monique Dee McFarland CONCLUSIONS OF LAW,
AND ORDER

This matter came before Administrative Law Judge Kimberly Middendorf for an
evidentiary hearing on October 4, 2019, at the Office of Administrative Hearings in St.
Paul, Minnesota and via interactive TV (ITV) with the Minnesota Correctional Facility
(MCF)-Shakopee.

Angela Helseth Kiese, Assistant Attorney General, appeared on behalf of the
Minnesota Department of Corrections (Department or DOC) and End-of-Confinement
Review Committee (ECRC). Monique Dee McFarland (Petitioner) appeared on her own
behalf, without counsel, and via ITV.

STATEMENT OF THE ISSUE
Did the ECRC err in assigning Petitioner a risk level 1117
SUMMARY OF CONCLUSION

Petitioner proved by a preponderance of the evidence that the ECRC erred
procedurally in its risk assignment determination. However, the Administrative Law Judge
concludes that assignment of risk level Il is appropriate.

Based on the evidence in the hearing record, the Administrative Law Judge makes
the following:

FINDINGS OF FACT

1. Petitioner is a 44-year-old female who, at the time of the hearing was
incarcerated at MCF-Shakopee. Petitioner is subject to the Minnesota Community
Notification Act (Act)' based on her convictions for kidnapping and first degree
aggravated robbery in 2012.2

2. Petitioner’'s 2012 conviction is her first predatory registration offense. In
addition, Petitioner has convictions that include an element of predatory behavior,

" Minn. Stat. § 243.166, subd. 1b (2018).
2 Exhibit 1 (Ex. 1) at 91-92.



including theft from a person (1994); attempted simple robbery (1994); third-degree
assault (1995); attempted second degree assault (1995); theft (2002); theft from a person
(2007); theft (2008); and theft (2010). Petitioner’s adult criminal history includes additional
thefts and assaults.?® Petitioner was on supervised release when she committed the
predatory registration offense and most of her other offenses.*

3. In 2012, Petitioner approached an adult female (TXV) at a bus stop and
began a conversation.® Petitioner learned the woman had a laptop computer for sale.®
TXV was a stranger to Petitioner.” Petitioner and TXV took a bus to TXV’s apartment,
and TXV invited Petitioner inside to look at the computer.2

4. Once inside the apartment, Petitioner pulled a knife out of the butcher block
and pointed it at TXV.? Petitioner told TXV that she would kill her if TXV did not
cooperate.'® Petitioner ordered TXV to sit in a chair while Petitioner went through the
victim’s purse and took TXV'’s cell phone and cash."

5. Petitioner ordered TXV to go to the bedroom and lie face down on the bed.'?
Petitioner used some belts, socks, and underwear to bind the victim, and stuffed a sock
in the victim’s mouth.'3 Petitioner told TXV she knew where she lived and would kill her if
she contacted the police.' Petitioner then left the residence with the victim’s laptop
computer, cell phone, and cash.'®

6. Once the Petitioner left, TXV was able to free herself and noticed the
missing laptop.'® Deputies recovered the large knife that the defendant used during the
incident.' Fingerprint analysis concluded that the latent print recovered from the large
knife matched the defendant’s fingerprint.”® The pre-sentence investigation found
Petitioner minimized her involvement in the incident and denied using a weapon.'®

7. Petitioner’s adult felony record includes convictions for crimes that are
similar in nature to her predatory offense.?® In February 2010, Petitioner was convicted of
felony theft and was sentenced to 24 months. Petitioner’s victim encountered her when
he called a telephone chat line.?" Petitioner and the victim, an adult male who was legally
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4]d. 1 at6.
5/d. at 5.

6 /d.

7 Id.

8 Id.

9d.

10 /g,

.

12 [y,

3 d.

4 d.

5 [d.

16 Id.

7 1d.

8 I,

9 [d.

20 Ex. 1 at 167.
21 [d.

[137396/1] 2



blind and non-ambulatory, exchanged personal contact information, and made
arrangements to visit the man at his home.??

8. When Petitioner arrived, she took the victim into his bedroom. Petitioner
pulled a knife on the victim, told the victim to get into his bed, and took two neckties to tie
his hands to the head of the bed.?® While the victim was tied, Petitioner left with a number
of the victim’s personal items, including a laptop, camera, lockbox, checkbook, keys,
wallet, and cellphone.?* The victim was able to eventually free himself and call 911.2%
Petitioner denies using a weapon to force the victim onto the bed.?8

9. In 2007, Petitioner was convicted of theft from person after she stole a
female stranger's purse while the victim was vacuuming her car.?” According to the
Complaint, Petitioner drove off in the vehicle with the purse, dragging the victim for a short
distance.?® The victim suffered minor injuries.?®

10. In 2002, Petitioner was charged with simple robbery and forgery, but was
convicted of felony theft.3® According to the Criminal Complaint, an adult female reported
to police that someone had taken personal items from her.3! Earlier in the day, the victim
stopped at a gas station, where Petitioner asked for a ride home. The victim agreed.
During the ride, Petitioner pulled out a weapon and forced the victim to drive down an
alley.3? Once in the alley, Petitioner took the victim’s purse and got out of the car.33
Petitioner denies using a weapon during the commission of the offense, claiming the
object used was a “brush.”3*

11.  Petitioner has more than 25 instances of discipline during her incarceration
at MCF-Shakopee.® Petitioner has numerous reported incidents of attempting to hide or
misuse her medication.3® She is chemically dependent and was directed to participate in
chemical dependency treatment numerous times during her incarceration, but failed to do
s0.%” Petitioner was charged with violations for misuse and smuggling of prescribed
medications twice in 2019, including once after her Level of Service/Case Management
Inventory (LS/CMI) assessment in preparation for the ECRC Risk Level Assessment.®8
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Other violations include theft, disorderly conduct, and other instances of interpersonal
violence.3°

12.  Petitioner was scheduled to be released from MCF-Shakopee on
October 23, 2019. In preparation for Petitioner’'s release, Jack Rusinoff (Rusinoff), a
licensed psychologist for the Department, prepared a risk level assessment and
recommendation for the ECRC. Rusinoff has prepared, by his estimation, “6,000 to 7,000”
risk assessment recommendations for ECRCs, of which “300 to 400" have been female
offenders.*? Because Petitioner did not commit any sexually-based offenses, the LS/CMI
assessment was used to assess her risk level.*’

13.  Paul Klemme (Klemme), Petitioner’s caseworker at MCF-Shakopee, scored
Petitioner's LS/CMI.#2 Petitioner scored a 32 on the LS/CMI, placing her in the
presumptive risk level Il category.*® Rusinoff reviewed and relied on the LS/CMI score
conducted by Klemme.** Rusinoff prepared a report and presented it to the rest of the
ECRC and Petitioner on June 18, 2019.

14. When the ECRC deliberated and analyzed the LS/CMI score, Klemme was
not present.*®* Klemme is trained on using the LS/CMI for assessments, and receives
yearly updates as to its use and application.*®

15.  In addition to the LS/CMI score, Rusinoff’s risk assessment report analyzes
the Petitioner’s risk level under the statutory factors outlined in Minn. Stat. § 244.052,
subd. 3(g) (2018).47

16.  The first statutory factor in Minn. Stat. §244.052, subd. 3(g) is “(1) the
seriousness of the offense should the offender reoffend . . . [including] (i) the degree of
likely force or harm; (ii) the degree of likely physical contact; and (iii) the age of the likely
victim.”#® Rusinoff found Petitioner’s criminal record and behavioral history suggests “that
she is at substantial risk for a similar reoffense that includes predatory offense behavior”
because of her use of weapons to threaten victims and gain compliance.*®

17. The second statutory factor in Minn. Stat. §244.052, subd. 3(g) is “the
offender’s prior offense history.”®® Rusinoff detailed Petitioner’s extensive criminal record
in his risk assessment recommendation.5'

39 See generally Ex. 1.

40 Testimony (Test.) of Jack Rusinoff
41 Test. of J. Rusinoff.

42 Ex. 1 at 14.

43 Id. at 14b; Test. of Paul Klemme.

44 1d. at 5.

45 Test of J. Rusinoff.

46 |d.

47 Ex. 1 at 6.

48 Minn. Stat. §244.052, subd. 3(g)(1).
49 Ex. 1 at 6.

50 Minn. Stat. §244.052, subd. 3(g)(2).
51 Ex. 1 at 6-7.
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18. The third statutory factor in Minn. Stat. §244.052, subd. 3(g) is “the
offender’s characteristics, [including] consideration of . . . the offender’s response to prior
treatment efforts and the offender’s history of substance abuse.”®? Rusinoff noted
Petitioner’s failure to complete a chemical dependency assessment while incarcerated.?
Rusinoff also cited Petitioner's significant mental health problems and history of
psychiatric hospitalizations and civil commitments.>*

19. The final three factors in Minn. Stat. §244.052, subd. 3(g) are “(4) the
availability of community supports to the offender; (5) whether the offender has indicated
or credible evidence in the record indicates that they will reoffend if released to the
community; and (6) whether the offender demonstrates a physical condition that
minimizes the risk of re-offense.”® Rusinoff concluded that Petitioner's release plans
were not available at the time of recommendation, that Petitioner is subject to community
supervision until April 18, 2023, that she has not expressed any verbal intent to reoffend
in a predatory manner, and that she has no physical condition that lowers her risk level.%®

20. When analyzing for “credible evidence of intent to reoffend,” Rusinoff
included Petitioner's “numerous disciplinary infractions on file during her current period of

confinement” which included “episodes of interpersonal violence.”®”

21.  Rusinoff applied four special concerns, specific to the LS/CMI assessment,
and recommended a risk level Il for Petitioner.5® Rusinoff admitted that special concerns
“overlap” with the statutory factors proscribed in Minn. Stat. §244.052, subd. 3(g).%°

22.  Rusinoff applied Special Concern # 1, which is “the degree of likely force or
harm used in an offense, should the offender re-offend.”®® Rusinoff found Special
Concern# 1 applied because Petitioner “has a history using weapons during her
offending involving interpersonal aggression.”®’

23. Rusinoff applied Special Concern # 4, which is “the relationship of prior
victims to the offender.”®? Rusinoff found Special Concern # 4 applied because Petitioner
targeted “random stranger and vulnerable victims,” including both male and female adults,
and a disabled adult male.®3

24.  Rusinoff applied Special Concern # 6, which is “the history of supervision
failures.”®* Rusinoff explained that Petitioner was under supervision during all three

52 Minn. Stat. §244.052, subd. 3(g)(3).

58 Ex. 1at7.

54 Id.

5 Minn. Stat. §244.052, subd. 3(g)(4)-(6).
56 Ex. 1at7.

57 Id.

58 Id. at 8.

59 Id.

60 DOC Policy No. 205.220 (April 16, 2013).
61 Ex. 1 at 8.

62 DOC Policy No. 205.220 (April 16, 2013).
63 Ex. 1 at 5-8.

64 DOC Policy No. 205.220 (April 16, 2013).
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offenses that involved predatory offense behavior and has a significant history of
disciplinary instances while incarcerated.5°

25. Rusinoff concluded by applying Special Concern # 10, which is the “the
most appropriate level of community notification.”®® Rusinoff found Special Concern # 10
applied because of the “wide victim pool”®” that potentially could be affected should
Petitioner reoffend. The victims of Petitioner’s criminal activities were not acquainted or
familiar with Petitioner.®® Rusinoff concluded a “broad degree of community notification
appears appropriate to deter reoffense.”%°

26. According to Rusinoff, the stated purpose of assigning risk level Ill for the
purpose of “deterring reoffense” was not to punish Petitioner, but to protect the public “by
giving community members the information they need to keep themselves safe.””®

27. Rusinoff did not find any mitigating circumstances’' that applied to
Petitioner's risk level assessment.”? Rusinoff’'s supervisor discourages Department
psychologists, including Rusinoff, from recommending downward departures from the
presumptive risk level based upon mitigating circumstances.”®

28. OnJune 18, 2019, the ECRC convened to determine Petitioner’s risk level.
Petitioner was present for some of the meeting and was afforded an opportunity to
challenge the risk level recommended by Rusinoff. Petitioner acknowledged that a risk
level 11l was probably warranted by her crimes and that she “regrets hurting people.”
Petitioner objected to the assignment of a risk level Ill because the crime that requires
her to register was her first predatory offense. She argued against the risk level llI
assignment because of a possible hit on her life as a result of cooperation with police in
a murder investigation. Petitioner also argued that being assigned risk level Il would
prevent her from finding a mental health placement upon release.’

29. Outside of Petitioner’s presence, the ECRC voted and assigned her a risk
level Il by a split decision (three votes for risk level Ill, and two votes for risk level Il) and
applied no residency restrictions.”> The ECRC did not provide further explanation of its
decision.”®

30. On June 25, 2019, Petitioner requested an appeal of the ECRC'’s risk level
assignment.”’

65Ex. 1 at 8.

8 DOC Policy No. 205.220 (April 16, 2013).
67 Ex. 1 at 8.
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31. On July 15, 2019, the ECRC filed a Notice and Order for Review of Risk
Level Assignment with the Office of Administrative Hearings.

32. The ECRC filed a Motion for Summary Disposition on July 25, 2019, which
the Administrative Law Judge denied on August 27, 2019.78

Based on the findings of fact, the Administrative Law Judge makes the following:
CONCLUSIONS OF LAW

1. Persons convicted of certain criminal offenses are considered “predatory
offenders” and subject to the Act, which requires law enforcement agencies in the area
where a predatory offender resides, expects to reside, is employed, or is regularly found,
to disclose information “relevant and necessary to protect the public and to counteract the
offender’s dangerousness.””®

2. The extent of the information disclosed, and the persons to whom the
disclosure is made, must relate “to the level of danger posed by the offender, to the
offender’s pattern of offending behavior, and to the need of community members for
information to enhance their individual and collective safety."8°

3. The scope of community notification required by the Act is determined by
assignment of one of the three different risk levels defined by statute.®! Each risk level is
associated with a different degree of community notification.8?

4. Every predatory offender confined in a Minnesota state correctional or
treatment facility must be assessed by the ECRC at the facility prior to release.??

5. The Act requires that the ECRC convene a meeting, at which an offender
“has a right to present and be heard[.]"8

6. The ECRC is responsible for assessing the public risk posed by each
predatory offender upon release and determining the appropriate risk level assignment.

7. When assessing risk and assigning a risk level, the ECRC is required by
law to apply the risk factors set forth in Minn. Stat. § 244.052, subd. 3(g). The six risk

78 Following the denial of the ECRC’s summary disposition motion, it issued a Notice and Order for Hearing
on September 4, 2019. The Administrative Law Judge notes that the ECRC has no authority to issue orders
in a matter in which it is a party and which has been submitted to the Office of Administrative Hearings.
Accordingly, the September 4, 2019, order is of no effect.

7 Minn. Stat. §§ 243.166, subd. 1b, 244.052, subd. 4(a) (2018).

80 Minn. Stat. §§ 243.166, subd. 1b, 244.052, subd. 4(a).

81 Minn. Stat. § 244.052, subd. 4(b) (2018).

82 [d.

83 /d., subd. 3 (2018).

84 Id.

85 [d.
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factors to be considered are: (1) the seriousness of the offense should the offender
reoffend; (2) the offender’s prior offense history; (3) the offender’s characteristics; (4) the
availability of community supports to the offender; (5) whether the offender has indicated
or credible evidence in the record indicates that he will reoffend if released to the
community; and (6) whether the offender demonstrates a physical condition that
minimizes the risk of re-offense.®® This list is not exclusive.®’

8. In addition to the statutory risk factors, the ECRC is also required to apply
a risk assessment scale when assigning a risk level to a predatory offender.28 The score
from the risk assessment tool is translated into a presumptive risk level considered by the
ECRC when assigning a risk level to a predatory offender. The ECRC, in its discretion,
can deviate from the presumptive risk level by applying mitigating factors for a downward
departure or special concerns for an upward departure.®®

9. As part of the risk level assignment, the ECRC must prepare a report that
“specifies the risk level to which the offender has been assigned and the reasons
underlying the committee’s risk assessment decision.”®°

10.  The Administrative Law Judge is authorized to review risk levels assigned
by the ECRC.®"

11.  In a risk level appeal, the offender has the burden of proving by a
preponderance of the evidence that the ECRC’s risk assessment determination is
erroneous.? If the offender meets this burden, the Administrative Law Judge has the
authority to make a de novo determination of the appropriate risk level to be assigned to
the offender.%3

12.  In this case, Petitioner proved by a preponderance of the evidence that the
ECRC erred in its process for determination of Petitioner’s risk level. Nevertheless, the
Administrative Law Judge concludes that assignment of risk level Il is appropriate.

Based upon the conclusions of law, and for the reasons set forth in the
accompanying memorandum, the Administrative Law Judge makes the following:

86 Id., subd. 3(9g).

87 [d.

88 Id., subd. 2 (2018).

89 DOC Policy No. 205.220 (April 16, 2013); see also In the Matter of the Risk Level Determination of R.B.P.,
640 N.W.2d 351, 354 (Minn. Ct. App. 2002).

% Minn. Stat. § 244.052, subd. 3(f).

91 Minn. Stat. §§ 14.50, 244.052, subd. 6 (2018).

92 Minn. Stat. § 244.052, subd. 6(b).

9 /d., subd. 6(c).
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ORDER

IT IS HEREBY ORDERED that Petitioner shall be assigned risk level Ill.

Dated: November 8, 2019

KIMBERLY MIDDENDORF
Administrative Law Judge

Reported:  Digitally Recorded
No transcript prepared

NOTICE

Pursuant to Minn. Stat. § 244.052, subd. 6(c), this Order is the final decision in this
case. Any person aggrieved by this decision may seek judicial review pursuant to Minn.
Stat. § 14.63 -.69 (2018).

MEMORANDUM

In a risk level appeal, the offender has the burden of proving by a preponderance
of the evidence that the ECRC’s risk level assignment is erroneous.®* If the offender
meets this burden, the Administrative Law Judge has the authority to make a de novo
determination of the appropriate risk level to be assigned to the offender.%

Petitioner objected to the assignment of a risk level Il because the crime that
requires her to register was her first predatory offense. Petitioner also maintained that
she should not be assigned a risk level Il because she believes she has a hit on her life,
her conviction was not for a sex crime, and being assigned risk level Il would make it
difficult to find a mental health placement upon her release.® Petitioner also argued,
during the hearing, that the ECRC erred in the manner it considered her history.

. The ECRC Erred in Making its Risk Level Assignment
A. The Inadequacy of the ECRC’s Assessment

When assessing risk and assigning a risk level, the ECRC is required by law to
apply the risk factors set forth in Minn. Stat. § 244.052, subd. 3(g). The six risk factors to

9 Minn. Stat. § 244.052, subd. 6(b).

9 /d., subd. 6(c).

9% The Administrative Law Judge takes judicial notice that Petitioner has found a placement at RS Eden
Reentry, and accordingly, does not consider Petitioner's argument concerning housing difficulties.
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be considered are: (1) the seriousness of the offense should the offender reoffend; (2) the
offender’s prior offense history; (3) the offender’s characteristics; (4) the availability of
community supports to the offender; (5) whether the offender has indicated or credible
evidence in the record indicates that the offender will reoffend if released to the
community; and (6) whether the offender demonstrates a physical condition that
minimizes the risk of reoffense.?” This list is not exclusive.%

In addition to consideration of the statutory risk factors, the ECRC is also required
to apply a risk assessment scale when assigning a risk level to a predatory offender.%°
The score from the risk assessment tool is translated into a presumptive risk level
considered by the ECRC when making its determination. The ECRC, in its discretion, can
deviate from the presumptive risk level by applying mitigating factors for a downward
departure or special concerns for an upward departure.’®

The ECRC is to meet with the offender, conduct its assessment, and make its
determination assigning a risk level.’®" The ECRC’s decision must be based upon the
offender’s score on the risk assessment tool, application of mitigating factors or special
concerns, and analysis of the statutory risk factors. As part of the process, the ECRC
must prepare a report that “specifies the risk level to which the offender has been
assigned and the reasons underlying the committee’s risk assessment decision.”'0?

The ECRC has a statutory obligation to document the reasons for its decision.%
Because the burden of proving an error rests upon the offender, the ECRC'’s failure to
document the reasoning for its decision can never be deemed a harmless error. In
addition, due process requires adequate notice of the government’s actions so that a
petitioner can be adequately heard.'® When the ECRC'’s report fails to document the
reasons for its decision, the appropriate response is to hold that the risk assessment was
erroneous, conduct a de novo review, and determine what risk level the evidence
objectively sustains.

The ECRC chose to exercise its discretion to apply special concerns to elevate the
risk level above the presumptive level. The ECRC makes almost no effort to explain what
appears to be a wholesale adoption of Rusinoff's recommendation. There is no
explanation of the ECRC’s basis for rejecting Petitioner's arguments. The ECRC erred by
failing to adequately document the reasoning for its decision.

97 Minn. Stat. § 244.052, subd. 3(g).

98 Minn. Stat. § 244.052, subd. 3.

9 Minn. Stat. § 244.052, subd. 2.

100 DOC Policy No. 205.220 (Apr. 16, 2013); see also In the Matter of the Risk Level Determination of
R.B.P., 640 N.W.2d 351, 354 (Minn. Ct. App. 2002).

101 Minn. Stat. § 244.052, subd. 3(d).

102 Minn. Stat. § 244.052, subd. 3(f).

103 The court of appeals has commented on the adequacy of risk level reports, suggesting that a failure to
adequately document the reasoning for a risk level assignment as required by Minn. Stat. § 244.052,
subd. 3(f) is a proper challenge. See In re Risk Level Determination of F.C.M., No. A09-1162, 2010 WL
1286874, at *4 (Minn. Ct. App. Apr. 6, 2010).

104 See Goldberg v Kelly, 397 U.S. 254, 267-68 (1970).
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B. The Exclusion of Petitioner from the ECRC’s Deliberations

The Act establishes the right of Petitioner “to be present and be heard at the
meeting.”'% Nothing in the Act authorizes the ECRC to exclude Petitioner from the
meeting, which includes its assessment and decision-making. The ECRC’s decision to
do so here is not permitted by the Act. This is not a harmless error, as it plainly prevents
an offender from observing errors that may be made during the ECRC’s deliberations.

C. Deterrence as a Basis for Risk Level

The requirement under Minnesota law that predatory offenders register is
regulatory and not punitive in nature. % In determining whether the statute was regulatory
or punitive, the Minnesota Supreme Court analyzed, among other factors, “whether its
operation will promote the traditional aims of punishment—retribution and deterrence.”1%”
The Minnesota Supreme Court held that “the registration statute does not promote the
traditional aims of punishment since it does not involve confinement and is not intended
to exact retribution.”'%® In short, by holding that the registration statute is regulatory and
not punitive, the Minnesota Supreme Court specifically held that its purpose was not to
deter further conduct.

Instead, the primary purpose of the predatory-offender-registration statute is to aid
law enforcement in monitoring predatory offenders.'%® The Act, Minn. Stat. § 244.052
(2018), is meant to allow law enforcement to notify members of the public about the risks
posed by predatory offenders living in the community.'"°

Subject to guidelines in statute, law enforcement may disclose information “that is
relevant and necessary to protect the public and to counteract the offender's
dangerousness.”!" “The extent of the information disclosed, and the community to whom
disclosure is made, must relate to the level of danger posed by the offender, to the
offender’s pattern of offending behavior, and to the need of community members for
information to enhance their individual and collective safety.”''? The statutory guidelines
are based on risk level assignment, and the scope of the public disclosure depends on
the risk level assigned to the offender.’"3

The Administrative Law Judge is not persuaded by the ECRC'’s attempt to explain
away its application of Special Concern # 10 to deter reoffense. The ECRC'’s failure to
deliberate openly or to adequately explain its rationale permits any deliberative error to

105 Minn. Stat. § 244.052, subd. 3(d)(i).

106 Boutin v. LaFleur, 591 N.W.2d 711, 717 (Minn. 1999).

107 Boutin v. LaFleur, 591 N.W.2d 711, 717 (Minn. 1999) (quoting Kennedy v. Mendoza-Martinez, 372 U.S.
144, 83 S. Ct. 554 (1963)).

108 Boutin v. LaFleur, 591 N.W.2d 711, 717 (Minn. 1999).

109 Minn. Stat. § 243.166; In re Risk Level Determination of G.G., 771 N.W.2d 64, 67-68 (Minn. Ct. App.
2009).

110 Minn. Stat. § 244.052, subd. 4(a), (b).

"1 /d., subd. 4(a).

112 Id.

13 /d., subd. 4(b).
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be justified post hoc, as the ECRC attempted to do here. The ECRC erred by imposing
Special Concern # 10 to deter reoffense.

D. The Application of Special Concerns

The ECRC, in its discretion, can deviate from the presumptive risk level by applying
mitigating factors for a downward departure or special concerns for an upward
departure.’* The DOC has adopted a list of 15 special concerns that it considers along
with the applicable statutory risk and mitigating factors and the Minnesota Sex Offender
Screening Tool (MnSOST)-3.1.2 to determine the risk level. As their name suggests,
special concerns are specific to an individual offender, as opposed to general factors that
automatically require raising a risk level and are applied only as “warrant[ed].”

DOC policy, consistent with the Act, states that an offender with a LS/CMI score
of 28 through 34 will be placed in risk level Il “unless the ECRC determines mitigating
circumstances exist warranting a lower community notification risk level assignment, or
the ECRC determines special concerns exist warranting a higher community notification
risk level assignment.”

Although special concerns may warrant a higher risk level, an offender meeting
the criteria for a particular special concern does not automatically mean that a higher risk
level is appropriate. The crucial term in the DOC policy is “warrant’—unless the
application of special concerns “warrant[s] a higher community notification risk level
assignment,” the presumptive risk level will stand.

Because the purpose of the risk level is to ensure that law enforcement discloses
an appropriate amount of information about the offender to the appropriate segment of
the public, the application of one or more special concerns warrants a higher risk level
when factors not captured in the relevant assessment tool indicate a higher likelihood of
reoffense.

For example, the court of appeals has discussed an appropriate use of the special
concern involving sobriety. The court wrote: “In addition, the committee noted a special
concern with [the offender’s] ability to remain sober. This is significant because there was
evidence that chemical abuse played an important role in [the offender’s] past criminal
behavior.”'® In other words, the offender’s sobriety did not operate to raise his risk level
in the abstract. Instead, because the offender’s inability to remain sober created an
increased risk of reoffense that was not captured in his assessment tool, the special
concern was appropriate.

The structure of the Act and the considerations established in the language of the
special concerns themselves indicates that factors warranting an upward departure from
a presumptive risk level should relate to increased dangerousness of a possible
reoffense, a specific sort of possible victim in a possible reoffense, or other factors

14 DOC Policy No. 205.220 (Apr. 16, 2013); see also In the Matter of the Risk Level Determination of
R.B.P., 640 N.W.2d 351, 354 (Minn. Ct. App. 2002).
"5 R.B.P., 640 N.W.2d at 356.
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suggesting a need for an increased scope of public disclosure of information about a
specific offender.

The ECRC exercised its discretion to apply four special concerns to elevate
Petitioner’s presumptive risk level Il to risk level Ill. Special Concern # 1 was applied
because of Petitioner's “history of using weapons during her offending involving
interpersonal aggression.”''® The ECRC applied Special Concern # 6, a history of
supervision failures because Petitioner “was under supervision” during all three offenses
involving predatory behavior, and “she has an additional history of supervision
breaches.”'"”

The ECRC committed two types of errors in its application of special concerns to
Petitioner. First, the ECRC failed to establish a nexus between Petitioner's special
concerns and the particular risks they pose should Petitioner reoffend. Second, the ECRC
considered factors that were already captured by the LS/CMI when it applied special
concerns.

For example, in its application of Special Concern # 6, the ECRC counted every
disciplinary infraction Petitioner committed while incarcerated in determining to raise her
risk level above her presumptive risk level. The ECRC failed to establish that there is any
nexus between Petitioner's attempts to harm herself and the specific dangers her self-
harm may pose to the public.

Further, most, if not all, of the information used to apply Special Concern # 6 was
captured by the assessment tool. Petitioner's LS/CMI score includes being disciplined for
“institutional misconduct,” as well as breaches of probation.'”® “Pill passing” and
“prescription medication abuse,” for which Petitioner was disciplined during her
incarceration, are noted at various points in the LS/CMI."° Petitioner's LS/CMI includes
points for an alcohol/drug problem, procriminal attitude/orientation, and antisocial pattern
of behavior. As a result, the application of Special Concern # 6 was clear error.

The ECRC erred by assigning both Special Concern #s 4 and 10 under the facts
of this case. During his testimony, Rusinoff acknowledged that these special concerns
overlap. Special Concern # 4 was applied because Petitioner has a pattern of offending
against strangers. Accordingly, there was no basis to apply Special Concern # 10
because the concern was already captured by the application of Special Concern # 4.

For all the foregoing reasons, the Administrative Law Judge concludes that a
preponderance of the evidence demonstrates that the ECRC committed multiple
prejudicial errors in its assessment of Petitioner. Accordingly, the Administrative Law
Judge has authority to conduct a de novo review of the risk level assignment.

16 Ex. 1 at 4 (Risk Assessment Report).
117 Id.

"8 |d. at 14 (LS/CMI Report).

9 d. at 14, 14a.
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Il Assignment of Risk Level Ill is Appropriate

While Petitioner questioned the lack of experience in scoring female predatory
offenders who have not committed sex offenses, Petitioner points to no errors in the
scoring of the LS/CMI. Upon careful review, the Administrative Law Judge concludes that
the LS/CMI was correctly scored.

As noted above, the application of Special Concern #s 6 and 10 were in error
because they were already captured by the assessment tool or another special concern.
There is no other basis in the record for the application of these concerns. However, the
Administrative Law Judge concludes that it is appropriate to apply Special Concern #s 1
and 4 to assign risk level Il to Petitioner.

Special Concern # 1 concerns the degree of likely force or harm used in an offense,
should an offender reoffend. The degree of likely force or harm is likely to be significant.
It is apparent that over the course of her criminal history, Petitioner's degree of force
increased with each offense. In one of her earliest crimes, she used no weapon. During
a subsequent offense, she used a brush. Following that crime, Petitioner used a knife to
subdue a blind, non-ambulatory vulnerable adult. Finally, Petitioner used a knife to
subdue and tie up an apparently healthy, adult woman. This indicates a pattern of
increasing force and harm that suggests a future offense may be particularly dangerous.
Accordingly, Special Concern # 1 applies to Petitioner.

The application of Special Concern # 4, the relationship of prior victims to the
offender, is also warranted in Petitioner’s case. Petitioner has a track record of selecting
unsuspecting strangers and vulnerable adults to victimize. Because of the breadth of this
victim pool, the broadest level of naotification is appropriate.

Petitioner’s arguments against a risk level Il do not establish that a lesser risk level
should be assigned. As to Petitioner’s argument that this is her first predatory offense, the
Act requires assignment of risk levels based upon the risk posed to the safety of the public
should an offender reoffend, rather than the number of predatory offenses committed.
While this was Petitioner’s first offense to trigger the registration requirement, she has a
substantial history of violence against others, indicating a high risk to the public should
she reoffend.

The safety concerns of persons convicted of predatory offenses is a topic that
merits consideration. However, the Act is concerned only with the safety of the potential
victims of predatory offenders and the public at large. In any event, in this case, Petitioner
did not present sufficient evidence to support a finding that Petitioner is in real and
imminent danger as a result of her risk level assignment.

Therefore, the Administrative Law Judge concludes that assignment of risk level
[l is warranted.

The Administrative Law Judge is very encouraged by Petitioner’s progress during
her recent incarceration, and believes Petitioner is sincere in her intention to live her life
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on the right side of the law. Klemme, Petitioner's case manager, testified that in the past
year, Petitioner has begun to turn things around for herself in a very positive way. She is
working hard to deal with her mental health issues. If Petitioner continues this positive
progress, she will have a very good chance of being assigned a lower risk level should
she request a reassessment in three years, as is her right.'?° If the request is denied,
Petitioner may renew the request once every two years following subsequent denials.'?!
At this time, Petitioner’s record of recent good behavior, while commendable, is too short
to overcome her lengthy history of criminal conduct.

K. J. M.

120 Minn. Stat. § 244.052, subd. 3(i).
121 |d.
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