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STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

 
FOR THE DEPARTMENT OF CORRECTIONS 

 
 
In the Matter of the Risk Level 
Determination of Jason W. Moore  

ORDER GRANTING MOTION FOR 
SUMMARY DISPOSITION  

 
This matter is pending before Administrative Law Judge Ann C. O’Reilly pursuant 

to a Notice and Order for Review of Risk Level Assignment filed with the Office of 
Administrative Hearings on June 14, 2019.   

 
Peter Magnuson, Assistant Attorney General, represents the Minnesota 

Department of Corrections End-of-Confinement Review Committee (ECRC). Jason W. 
Moore (Petitioner) represents himself and appears without legal counsel.   
 
 On June 26, 2019, the ECRC served and filed a Motion for Summary Disposition 
(Motion). Petitioner did not file a response to the ECRC’s Motion. The record closed on 
July 12, 2019, the due date for Petitioner’s response.   

 Based on the record and for the reasons set forth in the accompanying 
Memorandum, the Administrative Law Judge makes the following: 

ORDER 
 
1. The ECRC’s Motion for Summary Disposition is GRANTED. 

 
2. Petitioner’s appeal is DISMISSED. 
 
3. Petitioner’s assignment of Risk Level 3 is AFFIRMED. 

 
 
Dated: August 12, 2019 

 
 
 
 
 
 

 ANN C. O’REILLY 
Administrative Law Judge 
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NOTICE 

Pursuant to Minn. Stat. § 244.052, subd. 6(c) (2018), this Order is the final decision 
in this case. Any person aggrieved by this decision may seek judicial review pursuant to 
Minn. Stat. §§ 14.63-.69 (2018). 

MEMORANDUM 
 
I. Legal Background 

Persons who are charged with certain “predatory offenses” delineated in Minn. 
Stat. § 243.166, subd. 1b (2018), and who are either (1) convicted of a predatory offense, 
or (2) convicted of other offenses arising out of the same set of circumstances as a 
predatory offense, are considered “predatory offenders” subject to registration with law 
enforcement.1 Predatory offenses include, but are not limited to, kidnapping, false 
imprisonment, criminal sexual conduct, indecent exposure, possession or dissemination 
of child pornography, and other specific sex-related offenses.2 Registration seeks to 
ensure that law enforcement is able to locate predatory offenders living, working, or found 
within the state. 

 In addition to registration, predatory offenders in Minnesota are subject to the 
provisions of the Minnesota Community Notification Act (Act).3 The Act provides that a 
law enforcement agency in the area where a predatory offender resides, expects to 
reside, is employed, or is regularly found shall disclose to the public any information about 
the offender that is “relevant and necessary to protect the public and to counteract the 
offender’s dangerousness.”4 The extent of the information disclosed, and the persons to 
whom the disclosure is made, must relate “to the level of danger posed by the offender, 
to the offender’s pattern of offending behavior, and to the need of community members 
for information to enhance their individual and collective safety.”5 

 The scope of community notification related to a predatory offender is determined 
by the “risk level” assigned to the offender. There are three risk levels under Minnesota 
law: Risk Level 1, Risk Level 2, and Risk Level 3.6 Each risk level is associated with a 
different degree of community notification.7 Risk Level 3 is the highest risk level and 
requires the broadest degree of community notification by law enforcement.8 In contrast, 
Risk Level 1 is the lowest risk level and requires the least extensive community 
notification.9 

                                                
1 Minn. Stat. §§ 243.166; 244.052, subd. 1(5) (2018). 
2 Minn. Stat. § 243.166, subd. 1b. 
3 See generally Minn. Stat. § 244.052 (2018). 
4 Minn. Stat. § 244.052, subd. 4(a). 
5 Id. 
6 Minn. Stat. § 244.052, subd. 4(b). 
7 Minn. Stat. § 244.052, subd. 4. 
8 Minn. Stat. § 244.052, subd. 4(b)(3). 
9 Minn. Stat. § 244.052, subd. 4(b)(1). 
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Every predatory offender confined in a Minnesota state prison or treatment facility 
is subject to an end-of-confinement review prior to release from incarceration.10 Predatory 
offenders released from federal facilities or who move to Minnesota from other states may 
also be subject to an end-of-confinement review and risk level determination.11 

Risk level assignments are made by ECRCs established at each facility and at the 
central office of the Department of Corrections (DOC).12 ECRCs are comprised of five 
individuals, including the head of the correctional or treatment facility where the offender 
is confined, a law enforcement officer, a treatment professional trained in the assessment 
of sex offenders, a caseworker experienced in supervising sex offenders, and a victim’s 
services professional.13 The ECRCs assess, on a case-by-case basis, the public risk 
posed by predatory offenders who are about to be released from confinement, and 
determine the risk level assignment for those offenders.14  

When assessing risk and assigning a risk level, the ECRC is required to apply the 
risk factors set forth in Minn. Stat. § 244.052, subd. 3(g).15 These risks factors include, 
but are not limited to the following: (1) the seriousness of the offense should the offender 
reoffend; (2) the offender’s prior offense history; (3) the offender’s characteristics; (4) the 
availability of community supports to the offender; (5) whether the offender has indicated 
or credible evidence in the record indicates that the offender will reoffend if released to 
the community; and (6) whether the offender demonstrates a physical condition that 
minimizes the risk of re-offense.16 

 
In addition to the statutory risk factors, ECRCs are required to apply a risk 

assessment scale when assigning a risk level to a predatory offender.17 In this case, the 
Department used the Minnesota Sex Offender Screening Tool-3.1.2 (MnSOST-3.1.2) risk 
assessment scale to assess Petitioner.18 The MnSOST-3.1.2 is a computerized actuarial 
matrix or statistical tool which estimates or predicts the likelihood of recidivism for adult 
male sex offenders.19  

The MnSOST-3.1.2 inventory uses nine items to determine a probability of 
recidivism: (1) the number of “predatory offense sentences” that the offender has 
received; (2) the number of “felony offense sentences” that the offender has received; 
(3) the number of sentences the offender has received for violations of orders for 
protection, stalking, or harassment; (4) the number of disorderly conduct convictions the 
offender has had in the last three years; (5) the current age and date of release for the 
                                                
10 Minn. Stat. § 244.052, subd. 3(a). 
11 Minn. Stat. § 244.052, subd. 3a. 
12 Minn. Stat. § 244.052, subd. 3(a). 
13 Minn. Stat. § 244.052, subd. 3(b). 
14 Id. 
15 Minn. Stat. § 244.052, subd. 3(d)(i). 
16 Minn. Stat. § 244.052, subd. 3(g). 
17 Minn. Stat. § 244.052, subds. 2, 3(d)(i). 
18 Exhibit (Ex.) 1 at 20 (MnSOST-3.1.2); Ex. 2 (MnSOST-3.1.2 Coding Rules). 
19 See Department of Corrections Policy 205.220 (April 16, 2013), available at 
http://www.doc.state.mn.us/DocPolicy2/html/DPW_Display_TOC.asp?Opt=205.220.htm (DOC Policy 
205.220). See also Ex. 2. 

http://www.doc.state.mn.us/DocPolicy2/html/DPW_Display_TOC.asp?Opt=205.220.htm
http://www.doc.state.mn.us/DocPolicy2/html/DPW_Display_TOC.asp?Opt=205.220.htm
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offender; (6) whether the offender’s release is supervised or unsupervised; (7) whether 
the offender completed both sex offender and chemical dependency treatment while 
incarcerated; (8) the number of sexual predatory offense sentences in which the victim 
was a male; and (9) whether the offender was charged or convicted of any sex or sex-
related offense that occurred in a public place.20  

 
Application of the MnSOST-3.1.2 to an offender must be conducted by a 

professional who has been specifically trained on the proper scoring method.21 As part of 
the end-of-confinement review process, the Commissioner of the DOC (Commissioner) 
employs a trained professional, generally a licensed psychologist, to evaluate the 
offender’s risk to the community using the statutory risk factors and to conduct the 
MnSOST-3.1.2 on the offender.22 
 

Using all available documents and information on an offender, the professional 
conducting the MnSOST-3.1.2 assigns a score for each of the nine MnSOST-3.1.2 
scoring items.23 The scoring data is then inserted into the MnSOST-3.1.2 computerized 
actuarial matrix, and the MnSOST-3.1.2 calculates a statistical probability rating for 
recidivism for that offender within four years of release.24 The predicted probability of 
recidivism (articulated in a percentage format and percentile ranking) is then translated 
into a presumptive risk level and used as guidance for the ECRC in making its risk level 
assignment.25 

 
Although no statistical tool can determine with 100 percent accuracy the likelihood 

of recidivism for any predatory offender, the MnSOST-3.1.2 is the actuarial tool developed 
and adopted by the Commissioner for estimating an offender’s likelihood of re-offense.26 
It is, therefore, accepted by law for use by ECRCs in determining risk level assignments 
for predatory offenders.27 

 
The ECRC, in its discretion, can deviate from the presumptive risk level identified 

by the offender’s score on the MnSOST-3.1.2. The ECRC may apply mitigating factors 
for a downward departure, or special concerns, which are aggravating factors, for an 
upward departure.28 DOC Policy 205.220 identifies 15 special concerns that an ECRC 
can consider along with an offender’s MnSOST-3.1.2 score.29 In addition, DOC 
Policy 205.220 lists four mitigating factors that an ECRC can consider when determining 
a risk level assignment when using the MnSOST-3.1.2.30  
                                                
20 DOC Policy 205.220; Ex. 2. 
21 DOC Policy 205.220; Ex. 2. 
22 DOC Policy 205.220; Ex. 2. 
23 DOC Policy 205.220; Ex. 2. 
24 DOC Policy 205.220; Ex. 2. 
25 DOC Policy 205.220; Ex. 2. 
26 DOC Policy 205.220. See also Minn. Stat. § 244.052, subd. 2. 
27 Minn. Stat. § 244.052, subd. 2. 
28 Minn. Stat. § 244.052, subds. 2, 3. See also In re the Risk Level Determination of R.B.P., 640 N.W.2d 
351 (Minn. Ct. App. 2002). 
29 DOC Policy 205.220; Ex. 3. 
30 DOC Policy 205.220. DOC Policy 205.220 lists five mitigating factors, but the fifth mitigating factor does 
not apply to offenders evaluated using the MnSOST-3.1.2. 
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Prior to an ECRC meeting, the professional who scored the MnSOST-3.1.2 on the 
offender prepares a report and recommendation for the ECRC.31 The report generally 
contains: (1) a summary of the offense(s) for which the offender is currently incarcerated; 
(2) the offender’s MnSOST-3.1.2 score and presumptive risk level; (3) an evaluation of 
the six statutory risk factors applied to the offender’s specific circumstances; (4) an 
analysis of any mitigating factors or special circumstances applying to the offender; and 
(5) a recommended risk level assignment and the rationale therefor.32 

 
The professional’s report and recommendation are instructive for the ECRC but is 

not dispositive. Using the information provided in the report and recommendation, the 
ECRC can either: (1) follow the professional’s recommendation and assign the 
recommended risk level; or (2) use its own discretion and assign a different risk level 
based upon its application of the statutory risk factors and the offender’s MnSOST-3.1.2 
score.33 

 
 Based upon the report and recommendation, the offender’s score on the risk 
assessment tool, the application of mitigating factors or special concerns, and the 
analysis of the statutory risk factors, the ECRC assigns the predatory offender to a risk 
level.34 An offender who is assigned to Risk Level 2 or 3 may seek administrative review 
of the ECRC’s risk assessment determination within 14 days of receiving notice of the 
ECRC’s decision.35 The hearing is subject to the contested case provisions of Chapter 
14 of the Minnesota Statutes (2018).36 

An offender must register as a predatory offender and maintain his or her 
registration for a minimum of ten years.37 Throughout that time, the appropriate level of 
notice must be given every time the offender changes residences.38 The offender may 
request that the ECRC reassess the offender’s assigned risk level after three years have 
elapsed since the initial risk assessment, and may renew the request once every two 
years following subsequent denials.39 
 
II. Undisputed Facts 

 Petitioner is a 45-year-old man who is currently incarcerated at the Minnesota 
Correctional Facility at Faribault (MCF-Faribault) following supervised release violations 
related to his 2010 conviction for first degree criminal sexual conduct.40 Petitioner 
appeared before the ECRC of the MCF-Faribault on May 13, 2019.41 The ECRC assigned 
                                                
31 See DOC Policy 205.220. 
32 Id. 
33 See generally Minn. Stat. § 244.052. 
34 DOC Policy 205.220. 
35 Minn. Stat. § 244.052, subd. 6(a). 
36 Minn. Stat. § 244.052, subd. 6(d). 
37 Minn. Stat. § 243.166, subds. 1b, 3, 5a. 
38 Minn. Stat. § 243.166, subd. 3. 
39 Minn. Stat. § 244.052, subd. 3(i). 
40 Ex. 1 at 8-9 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019); 26-30 (Supervised 
Release Violation Report). 
41 Id. at 2-3 (ECRC Risk Assessment Report, May 13, 2019). 
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him a Risk Level 3 and issued a report.42 Petitioner appeals his risk level determination.43 
Petitioner was previously assigned a Risk Level 2 on January 30, 2018.44   
 

A. Petitioner’s Criminal Convictions  
 

 On February 5, 2007, Petitioner was charged in Douglas County, Wisconsin, with 
three counts of felony possession of child pornography.45 A search warrant executed in 
2005 at Petitioner’s residence uncovered approximately 2,400 images of child 
pornography stored on Petitioner’s computer and compact discs (CDs).46 Petitioner 
admitted to the police detective executing the search warrant that he burned pornographic 
images onto CDs that included both adult and child pornography.47 The National Center 
for Missing and Exploited Children reviewed the data and determined 207 images were 
of known child victims.48 On September 5, 2007, Petitioner pleaded guilty to possessing 
child pornography.49 He was sentenced to three years of probation and six months in 
jail.50 He was to start serving his jail time on weekends beginning October 8, 2007.51  
 
 On September 14, 2007, nine days after Petitioner pleaded guilty and was placed 
on probation for possessing child pornography, Wisconsin police executed another 
search warrant at Petitioner’s residence.52 The police were acting on a tip from a woman 
in Canada who said she had received disturbing online messages from Petitioner in which 
he claimed to be engaging in sexual relations with his 9-year-old daughter and her two 
10-year-old friends.53 The messages described the sexual abuse in graphic detail.54 The 
search warrant uncovered approximately 100 additional images of what appeared to be 
child pornography on Petitioner’s computer.55 A forensic analysis of Petitioner’s computer 
revealed Petitioner had downloaded these images from the internet between August 28 
and September 5, 2007, days prior to pleading guilty to possession of child pornography 
in Wisconsin state court.56 
  
 On March 10, 2009, a federal criminal complaint was filed charging Petitioner with 
possessing a computer that contained visual depictions of minors engaged in sexually 
                                                
42 Id. 
43 Id. at 1 (Notice of Appeal, May 21, 2019). 
44 Id. at 70-73 (ECRC Risk Assessment Report, Feb. 21, 2018). 
45 Id. at 123-126 (Douglas County, WI criminal complaint). 
46 Id. 
47 Id. at 125 (Douglas County, WI criminal complaint). 
48 Id. at 125 (Douglas County, WI criminal complaint). 
49 Id. at 5 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019). 
50 Id. at 139 (Federal Presentence Investigation Report, June 19, 2009). 
51 Id. 
52 Id. at 110 (U.S. District Court Complaint and Affidavit), 140 (Federal Presentence Investigation Report, 
June 19, 2009). 
53 Id. at 110 (U.S. District Court Complaint and Affidavit), 140-41 (Federal Presentence Investigation Report, 
June 19, 2009). 
54 Id. at 140 (Federal Presentence Investigation Report, June 19, 2009). 
55 Id. at 111 (U.S. District Court Complaint and Affidavit), 140-41 (Federal Presentence Investigation Report, 
June 19, 2009). 
56 Id. at 111 (U.S. District Court Complaint and Affidavit), 141 (Federal Presentence Investigation Report, 
June 19, 2009). 
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explicit conduct.57 The charge related to the images discovered on Petitioner’s computer 
in September 2007.58 Petitioner pleaded guilty to one count of possession of child 
pornography on May 15, 2009.59 On July 24, 2009, Petitioner was sentenced to 
108 months in federal prison, followed by 20 years of supervised release.60 Special 
conditions of Petitioner’s supervised release included GPS monitoring, no possession of 
visual or audio recording devices, and no possession of sexually explicit material.61 
 
 On July 17, 2009, while awaiting sentencing on the federal possession of child 
pornography charge, Petitioner was charged with first and third-degree criminal sexual 
conduct in Hennepin County District Court in Minnesota.62 The complaint alleged that 
Petitioner engaged in sexual conduct with a minor female relative (cousin) on at least one 
occasion in 2006.63 On January 25, 2010, Petitioner pleaded guilty to first-degree criminal 
sexual conduct and was sentenced to 144 months in prison, concurrent with his federal 
prison sentence.64  
 

B. Other Criminal Charges and Convictions 
 
 On November 27, 2007, the Duluth Police Department received a report that 
Petitioner had exposed himself to a seven-year-old girl.65 During a follow-up interview 
with the girl, she stated that earlier that year, Petitioner had exposed his penis to her while 
they were seated on the floor playing checkers.66 On December 27, 2007, a criminal 
complaint was filed in St. Louis County, Minnesota, charging Petitioner with gross 
misdemeanor indecent exposure.67 The charges were later dismissed.68 
 
 On July 18, 2016, Petitioner’s biological daughter reported that Petitioner sexually 
assaulted her when she was seven or eight-years-old.69 A criminal complaint was filed 
against Petitioner in Wisconsin, but the charges were later dismissed.70 

                                                
57 Id. at 107 (U.S. District Court Complaint and Affidavit), 138 (Federal Presentence Investigation Report, 
June 19, 2009). 
58 Id. at 107-113 (U.S. District Court Complaint and Affidavit), 138 (Federal Presentence Investigation 
Report, June 19, 2009). 
59 Id. at 52 (Letter to Judge Montgomery from U.S. District Court Probation Services Office, Nov. 8, 2018), 
138 (Federal Presentence Investigation Report, June 19, 2009). 
60 Id. at 52, (Letter to Judge Montgomery from U.S. District Court Probation Services Office, Nov. 8, 2018), 
138 (Federal Presentence Investigation Report, Nov. 8, 2018). 
61 Id. at 52 (Letter to Judge Montgomery from U.S. District Court Probation Services Office, Nov. 8, 2018), 
157-58 (Federal Presentence Investigation Report, June 19, 2009). 
62 Id. at 104-05 (Hennepin County criminal complaint). 
63 Id. at 104-05 (Hennepin County criminal complaint). 
64 Id. at 94 (sentencing worksheet), 96 (initial PRT report), 134 (register of actions). 
65 Id. at 114-122 (Duluth police reports, Nov. 27, 2007). 
66 Id. at 116 (Duluth police reports, Nov. 27, 2007). 
67 Id. at 7 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019). 
68 Id. at 55 (Letter to Judge Montgomery from U.S. District Court Probation Services Office, Nov. 8, 2018), 
64 (DOC Criminal Record Report); 76 (ECRC risk assessment report, Jan. 30, 2018). 
69 Id. at 7 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019); 82-85 (Douglas County, 
WI criminal complaint). 
70 Id. at 7 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019); 55 (Douglas County, WI 
criminal complaint). 



[133529/1] 8 

 Petitioner’s criminal history also includes two convictions for felony motor vehicle 
theft: one in 1994 and another in 1996.71 
 

C. First ECRC Risk Assessment 
 

Petitioner was released from prison on or about January 4, 2018, for the federal 
possession of child pornography and criminal sexual conduct convictions.72 Petitioner 
was released to a halfway house for 180 days and his federal supervision was 
transferred to the District of Minnesota.73 

 
On January 30, 2018, Shelley Leutschaft, Ph.D., a licensed psychologist and sex 

offender treatment professional with the DOC, prepared a Risk Assessment 
Recommendation for Petitioner.74 As part of the risk assessment, Dr. Leutschaft 
completed a MnSOST-3.1.2 on Petitioner. Petitioner’s score on the MnSOST-3.1.2 
placed him in the presumptive Risk Level 1 range.75 Dr. Leutschaft determined that two 
special concerns applied and she recommended that the ECRC make an upward 
deviation and assign Petitioner to a Risk Level 2.76  

 
The ECRC accepted Dr. Leutschaft’s recommendations, including application of 

Special Concern Nos. 9 and 14, and assigned Petitioner a Risk Level 2 by unanimous 
decision.77   

 
D. Violations of Supervised Release  
 
When Petitioner was released from prison in January 2018, he was placed on 

federal supervised release, subject to the following special conditions: sex offender 
registration; 365 days of GPS monitoring; no possession of sexually explicit material; no 
association with persons under the age of 18; complete a sex offender assessment and 
treatment program; undergo a mental health assessment; and reside for 180 days in a 
residential reentry center (i.e., halfway house).78   

 
On February 5, 2018, Petitioner’s supervised release conditions were modified to 

include the following additional conditions: remain compliant with sex offender 
programming; no possession or accessing of sexually explicit materials or websites; 

                                                
71 Id. at 64 (DOC Criminal Record Report). 
72 Id. at 28 (Hennepin County Probation Services Violation Report), 52-53 (Letter to Judge Montgomery 
from U.S. District Court Probation Services Office, Nov. 8, 2018). 
73 Id. 
74 Id. at 74-79 (ECRC Risk Assessment Recommendation and Report, Jan. 30, 2018). 
75 Id. at 76-77 (ECRC Risk Assessment Recommendation and Report, Jan. 30, 2018). 
76 Id. at 78-79 (ECRC Risk Assessment Recommendation and Report, Jan. 30, 2018). 
77 Ex. 1 at 70-73. (ECRC Risk Assessment Report, Feb. 21, 2018). The ECRC rejected Dr. Leutschaft’s 
recommendation to apply Special Concern 4, which applies to offenders with a history of supervision 
failures or pronounced unwillingness to cooperate with release planning. 
78 Ex. 1 at 52 (Letter to Judge Montgomery from U.S. District Court Probation Services Office, Nov. 8, 2018). 
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disclose and be subject to monitoring of all computers and digital storage devices; and 
be subject to certain restrictions on his computer and internet use.79 

 
While on supervised release at the halfway house, Petitioner self-reported that he 

viewed pornographic images with another resident on a shared computer approximately 
four times.80 As a result of this conduct, the terms and conditions of Petitioner’s 
supervised release were restructured on May 16, 2018.81 Petitioner was directed to 
address the violation in his treatment program through Project Pathfinder (Pathfinder) 
and he was cautioned that any further violations could result in a violation hearing.82   

 
On November 7, 2018, a review of Petitioner’s GPS unit indicated that he was 

inside a coffee shop in Minneapolis.83 Federal probation officers went to the coffee shop 
to conduct a “community contact” with Petitioner.84 There, the officers observed 
Petitioner actively downloading sexually explicit material onto an unauthorized laptop 
computer.85 Petitioner admitted he had purchased the computer two weeks earlier and 
had used it to download sexually explicit material, create sexually explicit images of 
himself, and create unauthorized email and Facebook accounts.86 Analysis of 
Petitioner’s internet searches revealed several searches for teen-themed pornography 
websites.87 

 
As a result of this conduct, Petitioner was terminated from outpatient sex offender 

treatment at Pathfinder for being non-compliant with treatment expectations.88 In 
addition, Petitioner’s federal supervised release was violated.89 He was found to have 
violated terms of his supervised release by using an unauthorized laptop computer and 
possessing pornography and sexually explicit materials.90  

 
On January 2, 2019, Petitioner admitted to violating conditions of his federal 

supervised release by using an unauthorized laptop computer and possessing 
pornography and sexually explicit materials.91 He was sentenced to serve 15 months in 
prison and was given credit for time he served in a Wisconsin jail for the 2016 criminal 

                                                
79 Id. at 28 (Violation Report). 
80 Id. at 29 (Violations Report), 68 (DOC Hearings and Release Unit Restructure Report, May 16, 2018). 
81 Id. at 29 (Violations Report), 68 (DOC Hearings and Release Unit Restructure Report, May 16, 2018). 
82 Id. at 68 (DOC Hearings and Release Unit Restructure Report, May 16, 2018), 80 (DOC Hearings and 
Release Unit Restructure Report, Jan. 31, 2018). 
83 Id. at 53 (Letter to Judge Montgomery from U.S. District Court Probation Services Office, Nov. 8, 2018). 
84 Id.  
85 Id. at 57-58 (U.S. District Court Petition on Supervised Release, Nov. 8, 2018). 
86 Id. at 53 (Letter to Judge Montgomery from U.S. District Court Probation Services Office, Nov. 8, 2018). 
87 Id. at 29-36 (Violations Report), 44-45 (Google Search Warrant Report). 
88 Id. at 8 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019), 46-51 (Project Pathfinder 
Primary Discharge Form, Nov. 26, 2018), 58 (U.S. District Court Petition on Supervised Release, Nov. 8, 
2018). 
89 Id. at 57-58 (U.S. District Court Petition on Supervised Release, Nov. 8, 2018). 
90 Id. at 8 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019), 49 (Project Pathfinder 
Primary Discharge Form, Nov. 26, 2018), 58 (U.S. District Court Petition on Supervised Release, Nov. 8, 
2018). 
91 Id. at 38 (U.S. District Court Judgment in Criminal Case, Jan. 3, 2019). 
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sexual conduct charge involving his daughter, a charge that was later dismissed (see 
page 8).92   

 
Petitioner was then released to the Minnesota DOC, where he was found in 

violation of his supervised release for the 2010 criminal sexual conduct offense (a state-
level offense).93 Petitioner was apparently found in violation of his conditions of release 
and sentenced to additional time in the MCF-Faribault, where he is currently 
imprisoned.94 Petitioner is expected to be released on September 11, 2019.95 

 
On March 5, 2019, the DOC Risk Assessment Community Notification Unit 

determined that Petitioner’s risk to the public had increased based on his multiple 
release violations.96 As a result, the DOC recommended that Petitioner’s risk level be 
reassessed prior to his release from the MCF-Faribault.97 

  
E. Current MnSOST-3.1.2 and Recommendation to ECRC 

 
 In preparation for Petitioner’s release from the MCF-Faribault, Dr. Leutschaft 
prepared a Risk Assessment Recommendation for Petitioner.98 A memorandum dated 
April 15, 2019, was provided to the ECRC, detailing Dr. Leutschaft’s reassessment and 
recommendation.99 
 

As part of Petitioner’s risk reassessment, Dr. Leutschaft conducted a  
MnSOST-3.1.2 on Petitioner.100 Dr. Leutschaft scored Petitioner’s MnSOST-3.1.2 as 
follows:101  

MnSOST-3.1.2 Inventory Item Score 

Predatory Offense Sentences 3 

Felony Offense Sentences 5 

Violations of Orders for Protection/Stalking/Harassment 0 

Disorderly Conduct Convictions in Last 3 Years 0 

Age at Release 45 

                                                
92 Id. at 39 (U.S. District Court Judgment in Criminal Case, Jan. 3, 2019); 29 (Hennepin County Violation 
Report, Jan. 23, 2019). 
93 Id. at 29 (Hennepin County Violation Report, Jan. 23, 2019). 
94 See id. at 2 (Risk Assessment Report); 19 (DOC Memorandum, Mar. 5, 2019). 
95 Id. at 5 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019). 
96 Ex. 1 at 19 (DOC Memo recommending new ECRC, Mar. 5, 2019). 
97 Id. 
98 Id. at 5-11 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019). 
99 Id. 
100 Id. at 20 (MnSOST-3.1.2 score sheet). 
101 Id.  
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MnSOST-3.1.2 Inventory Item Score 

Unsupervised Release 0 (No) 

Sex Offender and Chemical Dependency Treatment 
Completed 

0 (No) 

Male Victims 0 

Public Place 0 (No) 

 
According to Petitioner’s score on the MnSOST-3.1.2, Petitioner’s predicted 

probability of sexual recidivism is 2.33 percent, which places him in the 44.7 percentile of 
registered sex offenders for risk of re-offense, and in the presumptive Risk Level 1 
category.102   

Dr. Leutschaft then evaluated the six risk factors set forth in Minn. Stat. § 244.052, 
subd. 3(g).103 In evaluating Petitioner’s “potential dangerousness of reoffense,” 
Dr. Leutschaft summarized Petitioner’s criminal history and emphasized his recent 
supervision violations related to accessing and downloading pornography.104 
Dr. Leutschaft determined that three special concerns are applicable to Petitioner that 
warrant reassigning him to a Risk Level 3.105 The three special concerns Dr. Leutschaft 
identified are: Special Concerns Nos. 4, 9 and 14.106   

 
Special Concern No. 4 applies when there is a “history of prior supervision failures 

or pronounced unwillingness to cooperate with release planning and/or prison 
authorities.”107 Dr. Leutschaft notes that, within months of his release from federal prison 
in 2018, Petitioner had his supervision restructured for accessing sexually explicit 
material.108 Petitioner was then terminated from sexual offender treatment in November 
of 2018, and returned to federal prison for downloading pornography on an unauthorized 
computer.109 According to Dr. Leutschaft, Petitioner’s behavior “is consistent with an 
individual in [a] . . .  cycle of [sexual] offending and is of concern given his community 
access.”110 

  
Special Concern No. 9 applies when “[t]he nature of the offender’s victim pool 

suggests a need for broader notification of the public than is indicated by the risk level 

                                                
102 Id. at 10 (ECRC Risk Assessment Recommendation and Report), 20 (MnSOST-3.1.2 score sheet); Ex. 2 
at 3-4 (MnSOST-3.1.2 Coding Rules). 
103 Ex. 1 at 5-11. 
104 Id. 
105 Id. at 11 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019). 
106 Id. 
107 Ex. 3 (Special Concerns). 
108 Ex. 1 at 10-11 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019). 
109 Id. at 10 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019). 
110 Id. at 10-11 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019). 
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associated with the offender’s score on the MnSOST-3.1.2.”111 Dr. Leutschaft notes that 
Petitioner has criminal convictions for engaging in inappropriate sexual behavior against 
a minor-aged female cousin and for possessing child pornography twice.112 Dr. Leutschaft 
states that Petitioner “appears to harbor a deviant sexual orientation specifically to 
prepubescent and pubescent minor-aged females, related and unrelated.”113 

 
Special Concern No. 14 applies when an “[o]ffender engages in high-risk, 

grooming[-]type behavior, or other behavior suggesting increased potential to reoffend, 
especially during periods of supervision, or after the most recent release from prison.”114 
Dr. Leutschaft states that, despite Petitioner’s completion of 200 hours of sexual offender 
programing while in federal prison, Petitioner was found accessing pornography via a 
computer only three months after his supervised release into the community.115 In 
addition, Petitioner was discovered in a public place searching for and downloading 
pornography; searching and accessing websites with teen themes; and creating 
unauthorized Facebook and email accounts.116 

 
As a result of these three identified special concerns, Dr. Leutschaft recommended 

the ECRC deviate upward and assign Petitioner to a Risk Level 3.117   
 
F. Subject ECRC Meeting and Petitioner’s Appeal 

 
The ECRC at the MCF-Faribault convened on May 13, 2019, to determine 

Petitioner’s risk level upon release.118 Petitioner attended the meeting and was given an 
opportunity to be heard by the ECRC prior to their vote.119 Petitioner emphasized that his 
two child pornography possession convictions stem from a two-year period in his life more 
than 10 years ago (2005-2007).120 Petitioner maintains that his pornography use is tied 
to his depression.121 He points out that he has taken steps to correct his behavior and 
address his underlying depression.122 He notes that since he has been incarcerated at 
MCF-Faribault, he has been receiving counseling and he states that he never missed a 
therapy session.123 Petitioner asserts that he will continue with group therapy upon 
release and will take advantage of the support he has received from his boss and 
coworkers at his former place of employment.124 Petitioner states that his former boss 

                                                
111 Ex. 3 (Special Concerns). 
112 Ex. 1 at 11 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019).  
113 Id.  
114 Ex. 3 (Special Concerns). 
115 Ex. 1 at 11 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019). (Petitioner completed 
a sex offender treatment program while incarcerated in 2012.). 
116 Id. 
117 Id. at 10 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019). 
118 Ex. 1 at 2-4 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019). 
119 Id. at 3 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019); Ex. 5 (audio recording 
of ECRC meeting). 
120 Ex. 5 (audio recording of ECRC meeting). 
121 Id. 
122 Id. 
123 Id. 
124 Id. 
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wants him back at work once he is released from prison, and he maintains that his 
coworkers are supporting him.125   

 
Petitioner also stated that he has learned how pornography impacts victims and 

others, and he indicated that he takes responsibility for his mistakes in accessing and 
viewing pornography while on release.126 Petitioner disputes that he searched for sexually 
explicit material related to “preteens” when he was caught violating the terms of his 
supervised release in November 2018.127 Instead, he states he searched only for sexually 
explicit material related to teens.128 He admits that he viewed sexually explicit material 
about three or four times on the unauthorized laptop computer he purchased before he 
was found by federal agents at the coffee shop.129 Petitioner insisted that he is actively 
taking steps to correct his behavior.130 He urged the ECRC to keep him at a Risk 
Level 2.131 Petitioner stated that it is already difficult to find housing and keep a job as a 
Level 2 sex offender.132 He worries it will be an even greater uphill battle for him if he is 
reassigned to a Risk Level 3.133        

 
At the conclusion of the meeting, the ECRC voted “by a split decision”134 to assign 

Petitioner to a Risk Level 3.135 The ECRC adopted Dr. Leutschaft’s recommendation to 
make an upward deviation from the presumptive Risk Level 1 (indicated by his score on 
the MnSOST-3.1.2) to a Risk Level 3, based upon the application of Special Concern 
Nos. 4, 9, and 14. According to the ECRC’s Report, “The committee did not feel there 
was sufficient evidence to deviate from the Recommended Risk Level at this time.”136 

 
On or about May 21, 2019, Petitioner submitted a request for an appeal of the 

ECRC’s risk level determination.137 The bases for his appeal are discussed below. As a 
result of the appeal, on June 14, 2019, the ECRC served and filed a Notice and Order for 
Review of Risk Level Assignment with the Office of Administrative Hearings.138 

 
On May 30, 2019, over two weeks after the ECRC made its risk level assignment, 

Dr. Leutschaft prepared an Amended Risk Assessment Recommendation.139 
Dr. Leutschaft changed several dates cited in her initial memorandum, including the date 
Petitioner was convicted of possession of child pornography in 2009 (May 15, 2009, not 

                                                
125 Id. 
126 Id. 
127 Id. 
128 Id. 
129 Id. 
130 Id. 
131 Id. 
132 Id. 
133 Id.  
134 The ECRC Report does identify how many members voted for a Risk Level 3 or how many members 
voted for a different risk level. See Ex. 1 at 3. 
135 Ex. 1 at 3 (ECRC Risk Assessment Recommendation and Report). 
136 Id. 
137 Id. at 1 (Notice of Appeal). 
138 Notice and Order for Review of Risk Level Assignment (June 14, 2019). 
139 Id. at 127-133 (Amended ECRC Risk Assessment Recommendation and Report, May 30, 2019). 



[133529/1] 14 

May 5, 2009); the date Petitioner was terminated from outpatient sex offender treatment 
(November 8, 2018, not November 8, 2019); and the dates Petitioner was charged and 
convicted of possession of child pornography in Wisconsin (April 19, 2005, and 
August 28, 2007, not April 1, 2005, and September 5, 2007).140 Some of the changes to 
dates made by Dr. Leutschaft in her amended memorandum appear to be incorrect. 
Specifically, the date Petitioner was convicted of child pornography possession in 2007 
appears to be September 5, 2007, not August 28, 2007.141 In addition, Dr. Leutschaft 
failed to correct her report to accurately reflect that Petitioner was convicted of first-degree 
criminal sexual conduct on January 25, 2010, not July 25, 2010, as originally stated in her 
memorandum.142 Dr. Leutschaft also incorrectly states that Petitioner was found 
downloading pornography from “an authorized computer” in the Minneapolis coffeeshop 
on January 7, 2019.143 The computer Petitioner was using was not authorized by federal 
or state authorities and the correct date of the violation is November 7, 2018.144 None of 
these errors or amendments to Dr. Leutschaft’s report change the scoring of Petitioner’s 
MnSOST-3.1.2, her recommendation regarding Petitioner’s risk level assignment, or the 
ECRC’s final determination. Nonetheless, the Administrative Law Judge has concerns 
about Dr. Leutschaft’s practice of amending her reports after the ECRC has made its 
determination.145 

 
 On June 26, 2019, the ECRC filed a Motion for Summary Disposition. Petitioner 
was personally served with the Motion on June 27, 2019.146 

III. Standard of Review 

Summary disposition is the administrative law equivalent of summary judgment.147 
A motion for summary disposition shall be granted when there is no genuine issue 
regarding any material fact, and the moving party is entitled to judgment as a matter of 
law.148 The Office of Administrative Hearings follows the summary judgment standards 

                                                
140 Compare Ex. 1 at 5-11 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019) with Ex. 1 
at 127-133 (Amended ECRC Risk Assessment Recommendation and Report, May 30, 2019). 
141 Compare Ex. 1 at 130 (Amended ECRC Risk Assessment Recommendation and Report, May 30, 2019) 
with Ex. 1 at 8 (ECRC Risk Assessment Recommendation and Report, Apr. 15, 2019), 110 (U.S. District 
Court Complaint for Violation and Affidavit, Mar. 9, 2009).  
142 See Ex. 1 at 128 (Amended ECRC Risk Assessment Recommendation and Report, May 30, 2019). 
Compare Ex. 1 at 64 (DOC Criminal Record Report). 
143 Id. at 130 (Amended ECRC Risk Assessment Recommendation and Report, May 30, 2019). 
144 See Ex. 1 at 49 (Project Pathfinder Primary Discharge Form, Nov. 26, 2018), 58 (U.S. District Court 
Petition on Supervised Release Nov. 18, 2018). 
145 The ECRC is reminded that amendments to risk assessment recommendations indicate that information 
provided to the ECRC was incorrect at the time the committee made its decision. Such amendments should 
be infrequent. When amendments become common, it indicates that recommendations are not being 
prepared carefully and the integrity of the ECRC decision-making process is called into question.  
146 Affidavit of Service (June 27, 2019). 
147 Pietsch v. Minnesota Bd. of Chiropractic Exam’rs, 683 N.W.2d 303, 306 (Minn. 2004); see also Minn. 
R. 1400.5500(K) (2017). 
148 See Sauter v. Sauter, 70 N.W.2d 351, 353 (Minn. 1955); Louwagie v. Witco Chemical Corp., 378 N.W.2d 
63, 66 (Minn. Ct. App. 1985). 
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developed in the state district courts when considering motions for summary disposition 
of contested case matters.149 

The function of the Administrative Law Judge on a motion for summary disposition, 
like a trial court’s function on a motion for summary judgment, is not to decide issues of 
fact, but to determine whether genuine factual issues exist.150 In other words, the 
Administrative Law Judge does not weigh the evidence; instead, the judge views the facts 
and evidence in a light most favorable to the non-moving party.151 

The moving party has the initial burden to show the absence of any genuine issue 
regarding any material fact.152 A fact is material if its resolution will affect the outcome of 
the case.153 If the moving party meets the initial burden, then the burden shifts to the non-
moving party to prove the existence of any genuine issue of any material fact.154 A 
genuine issue is not a “sham or frivolous” one and it cannot rely on mere allegations or 
denials.155 Instead, a genuine issue requires presentation of specific facts demonstrating 
a need for resolution in a hearing or trial.156  

Summary disposition cannot be used as a substitute for a hearing or trial on the 
facts of a case.157 Thus, summary disposition is only proper when no fact issues need to 
be resolved.158 

IV. Arguments of the Parties 

In his Notice of Appeal, Petitioner asserts that the ECRC’s risk level determination 
was erroneous because: (1) he has had only one probation violation since his last risk 
assignment; (2) he has no new criminal charges; (3) he has only violated rules related to 
his probation, not criminal laws; and (4) he has taken steps to correct his behavior, 
including receiving therapy while in prison, and arranging for additional treatment services 
and employment for when he is released.159 Petitioner contends that the ECRC’s decision 
to assign him to a Risk Level 3 is “vindictive” and sets him up for failure by “creating road 
blocks” to his path forward. Petitioner maintains he is doing everything possible to not 
reoffend but the ECRC is continuing to punish him and keep him in the past.160 

The ECRC seeks summary disposition of this case, arguing that Petitioner’s Notice 
of Appeal fails to assert any material issue of fact that would necessitate a hearing and 
                                                
149 Minn. R. 1400.6600 (2017). 
150 See, e.g., DLH, Inc. v. Russ, 566 N.W.2d 60, 70 (Minn. 1997). 
151 See Ostendorf v. Kenyon, 347 N.W.2d 834, 836 (Minn. Ct. App. 1984). 
152 See Thiele v. Stich, 425 N.W.2d 580, 583 (Minn. 1988). 
153 See O’Malley v. Ulland Bros., 549 N.W.2d 889, 892 (Minn. 1996) (citing Zappa v. Fahey, 245 N.W.2d 
258, 259-260 (Minn. 1976)). 
154 See Thiele, 425 N.W.2d at 583. 
155 See Highland Chateau, Inc. v. Minnesota Dep’t of Pub. Welfare, 356 N.W.2d 804, 808 (Minn. Ct. App. 
1984) (citing A & J Builders, Inc. v. Harms, 179 N.W.2d 98, 103 (Minn. 1970)). 
156 See Minn. R. Civ. P. 56.05. 
157 See Sauter, 70 N.W.2d at 353. 
158 See id. 
159 Ex. 1 at 1 (Notice of Appeal); Ex. 5 (audio recording of ECRC meeting). 
160 Ex. 1 at 1 (Notice of Appeal). 
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that the committee’s risk level assignment should be upheld as a matter of law. The ECRC 
maintains that the special concerns relied on by the ECRC are valid, supported by fact, 
and warrant assigning Petitioner to a Risk Level 3. Because Petitioner has failed to assert 
any errors in the scoring of the MnSOST-3.1.2 or the application of the statutory risk 
factors to require a hearing, the ECRC contends it is entitled to judgment as a matter of 
law. 

Petitioner failed to respond to the Motion and has, thus, asserted no arguments 
except those set forth in his Notice of Appeal and in the ECRC meeting on May 13, 2019. 

V. Analysis 

As a threshold matter, the Administrative Law Judge must determine whether the 
ECRC had authority to conduct a new risk assessment on Petitioner, given the recency 
of his 2018 risk assessment and his current incarceration due to a release violation. The 
DOC asserts that Petitioner’s risk to the public has increased since his last risk 
assessment, as demonstrated by his supervised release violations and related high-risk 
behaviors. The DOC contends that a new risk assessment is, thus, warranted to protect 
the public.161 

The Community Notification Act requires assignment of a risk level to predatory 
offenders upon release from confinement.162 For release violators, a reassessment of risk 
can only occur if “substantial evidence indicates the offender’s risk to the public has 
increased.”163  

 Based on his Notice of Appeal, Petitioner argues that his risk to the public has not 
increased since the ECRC assigned him a Risk Level 2 in January 2018. Petitioner points 
out that he has not been convicted of violating any criminal laws since 2010, and he notes 
that his 2010 conviction was based on conduct that took place in 2006. Petitioner also 
maintains that he has taken numerous steps to correct his behavior and prevent re-
offending. For example, Petitioner points out that he has participated in sex offender 
treatment while in prison in 2012, has attended therapy sessions while incarcerated at 
MCF-Faribault, and has support in the community and a job lined up for when he is 
released.164 
 
 Petitioner’s assertion that his risk to the public has not increased since his last risk 
assessment runs contrary to the undisputed record. Petitioner was released from federal 
prison in January 2018. Within a matter of months, Petitioner self-reported viewing 
pornography in violation of the terms of his supervised release.165 In lieu of a revocation, 
Petitioner’s supervised release was restructured and he was ordered to complete sex 
offender treatment through Pathfinder.166 

                                                
161 Ex. 1 at 19 (DOC Risk Assessment Community Notification Unit Memo, Mar. 5, 2019). 
162 Minn. Stat. § 244.052, subd. 3(d), (e). 
163 Id., subd. 3(h), (j). 
164 Id.at 1 (Notice of Appeal); Ex. 5 (audio recording of ECRC meeting). 
165 Ex. 1 at 68. 
166 Id. 
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 A few months later, in November 2018, Petitioner was caught in a coffee shop 
accessing and downloading pornography on an unauthorized laptop computer.167 A 
search of the computer revealed Petitioner had conducted multiple searches for sexually 
explicit websites, including sites specific to “teens” and “preteens.”168 As a result of these 
actions, Petitioner was terminated from the Pathfinder treatment program, and his 
supervised release on both his federal pornography conviction and his state-level criminal 
sexual conduct conviction were revoked. For the federal violation, Petitioner was 
sentenced to an additional 15 months in prison and given credit for time served.169 For 
the state violation, Petitioner’s supervised release was revoked and he was incarcerated 
in Minnesota state prison, where he is currently serving his sentence.170 
 
 Petitioner does not challenge the facts underlying his supervision violations. 
Instead, he suggests that his supervision violations for downloading pornography are not 
as significant as the fact that he has had no additional criminal convictions since 2010. 
This argument, as well as his assertion that he has taken steps to correct his behavior 
and not reoffend, are insufficient to raise genuine disputes of material fact.   
 
 The undisputed facts establish that, since his risk assessment and release from 
prison in 2018, Petitioner has had his supervised release restructured once for viewing 
pornography and his release revoked twice (once by the state DOC and once by the 
federal court) for use of an unauthorized computer to access to sexually-explicit materials. 
These release violations and the high-risk behaviors that underlie them provide 
substantial, unrefuted evidence that Petitioner’s risk to the public has increased since his 
last risk assessment. Accordingly, the ECRC was authorized to conduct a new risk level 
assessment on Petitioner before his impending release from prison on the violations. 
 
 With respect to Petitioner’s other claims, Petitioner does not assert any dispute of 
material fact warranting an evidentiary hearing. First Petitioner does not assert the 
application of any of the four mitigating factors that an ECRC may consider for an offender 
assessed under the MnSOST-3.1.2. These mitigating factors include: 
 

(1) The documented victim pool does not merit the broadest level of 
community notification; 

 
(2) A documented intervention followed by a period of six years where 

the offender does not reoffend or engage in high risk behavior and 
had access to a potential victim pool; 

 
(3) The offender has developed an incapacitating illness or physical 

condition decreasing motivation or ability to sexually reoffend (e.g., 
later stages of a terminal disease); and 

 

                                                
167 Id. at 57-58. 
168 Id. at 23-24. 
169 Id. at 29, 38. 
170 See id. at 26-30. 
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(4) The offender was not directed to or recommended for chemical 
dependency treatment and he/she completed sex offender treatment 
with no evidence of re-offense or high-risk behaviors since 
completion.171 

 
As discussed below with respect to Special Concern No. 9, the ECRC properly 

considered Petitioner’s documented victim pool, including a related teenage victim and 
child victims of pornography. Petitioner has not asserted any argument or evidence that 
his victim pool does not merit the broadest level of community notification. Indeed, the 
ECRC specifically found that Petitioner’s victim pool, in combination with his offense and 
supervised release history, support greater notification than that allowed for a Risk 
Level 1 or Risk Level 2 offender.  

 
As for a period of years where the offender does not reoffend or engage in high 

risk behaviors, the undisputed facts establish that this mitigating factor does not apply to 
Petitioner. While it is true that Petitioner has not been convicted of any new criminal 
offenses since his release from prison in January 2018, he has been the subject of 
supervised release violations evidencing extremely high-risk behaviors since his release. 
Specifically, within months of his release from prison, Petitioner admitted to viewing 
pornography in his halfway house and was later found viewing and downloading sexually 
explicit content on an unauthorized computer. Therefore, Petitioner is nowhere near the 
six years of law-abiding behavior that an application of Mitigating Factor No. 2 would 
require. Moreover, Petitioner was in prison until January 2018, thereby limiting his ability 
to reoffend and preventing him access to his victim pool. 

 
The last two mitigating factors are also inapplicable to Petitioner. Petitioner does 

not claim to have any physical illness or condition that would reduce his propensity to 
reoffend sexually. In addition, it is undisputed that, after his release from prison, Petitioner 
was terminated from his Pathfinder sex offender treatment precisely because of his high-
risk behavior. Therefore, Petitioner cannot assert that he has completed sex offender 
treatment with no evidence of high-risk behaviors since its completion.   

 
In sum, the undisputed evidence demonstrates that none of the four mitigating 

factors apply to Petitioner. 
 

 Finally, Petitioner does not dispute that his MnSOST-3.1.2 was scored correctly, 
nor does he contend that the ECRC erred in the application of the three special concerns 
used to elevate him to a Risk Level 3.  
 
 The Administrative Law Judge has carefully reviewed the unrefuted evidence 
submitted with the ECRC’s Motion and finds that the MnSOST-3.1.2 was, in fact, correctly 
scored. While Petitioner’s score on the MnSOST-3.1.2 suggests a presumptive Risk 
Level 1, the undisputed evidence supports the ECRC’s application of the three special 
concerns to elevate him to a Risk Level 3.   
 
                                                
171 DOC Policy 205.220 at 4. 
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 With respect to Special Concern No. 4 (history of supervision failures), it is 
undisputed that Petitioner’s supervised release was restructured once and revoked twice 
within approximately one year of his release from federal prison. While the same acts 
served as the basis to revoke both his federal and state supervised releases, these 
revocations were separate actions and resulted in more than one supervised release 
failure. Therefore, the facts support the ECRC’s application of Special Concern No. 4 to 
elevate Petitioner’s risk level. 
 
 The undisputed facts also support the ECRC’s application of Special Concerns 
Nos. 9 and 14. Special Concern No. 9 applies when the nature of the offender’s victim 
pools suggests a need for broader notification than indicated by the risk level associated 
with the offender’s score on the MnSOST-3.1.2.172 Special Concern No. 14 applies when 
the offender engages in high-risk behavior suggesting an increase potential to reoffend, 
especially during periods of supervision or after recent release from prison.173 
 
 Petitioner has twice been convicted of child pornography. He has also been 
convicted of first-degree criminal sexual conduct involving a minor female victim. Within 
months of his release from prison on these offenses, Petitioner admitted to viewing 
pornography and was found accessing sexually-explicit materials with teenage themes 
from an unauthorized computer. This high-risk behavior, occurring shortly after Petitioner 
was released from prison and still on supervised release, suggests that Petitioner is at a 
high risk to reoffend and that broader public notification is warranted than is indicated by 
Petitioner’s score on the MnSOST-3.1.2. Accordingly, there is no issue of material fact 
that the ECRC properly applied Special Concern Nos. 4, 9, and 14 to elevate Petitioner 
from a presumptive Risk Level 1 to a Risk Level 3. 
 
 On an appeal of a risk level determination, the offender has the burden to prove, 
by a preponderance of the evidence, that the ECRC’s risk assessment was erroneous.174 
Upon review, the Administrative Law Judge evaluates the record for errors of law or fact 
by the ECRC, but the Judge does not substitute her judgment for that of the committee 
unless an error is found and a de novo review required. So long as the ECRC did not 
commit factual or legal errors in calculating the risk assessment tool, in considering the 
statutory risk factors, or in applying special concerns or mitigating factors, the Judge will 
not disturb the discretion of the ECRC in its risk level determination.   
 
 Here, the ECRC used its discretion to make an upward deviation of two risk 
levels – from a presumptive Risk Level 1 to an assigned Risk Level 3 – based upon the 
application of three separate special concerns. Because there was no error in the 
application of these three special concerns, the Administrative Law Judge cannot 
substitute her judgment for that of the committee and reduce the risk level assignment to 
a Risk Level 2. 
 

                                                
172 Ex. 3. 
173 Id. 
174 Minn. Stat. § 244.052, subd. 6(n). 
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 Petitioner has failed to establish any error warranting a de novo review. The 
undisputed material facts establish that Petitioner’s MnSOST-3.1.2 was correctly scored, 
that the ECRC properly considered the statutory risk factors, and that the committee 
appropriately applied special concerns to elevate Petitioner to a Risk Level 3. 
Consequently, there is no issue of material fact necessitating an evidentiary hearing. 
 
VI. Conclusion 

 In sum, Petitioner has failed to present any evidence to suggest that a genuine 
issue of material fact exists to show that the ECRC committed a material error in 
Petitioner’s risk level assessment. Accordingly, the ECRC’s Motion for Summary 
Disposition is GRANTED and Petitioner’s appeal is DISMISSED.  

 Subject to his right to appeal to the Minnesota Court of Appeals, Petitioner shall 
remain at a Risk Level 3. Petitioner may request review of his risk level assignment three 
years after the date of the ECRC meeting and may renew his request once every two 
years following subsequent denials.175  

A. C. O. 

 

                                                
175 Minn. Stat. § 244.052, subd. 3(i). 
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