OAH 21-0325-40355

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

Kim DeVries,

Complainant,
FINDINGS OF FACT,

v CONCLUSIONS OF LAW,
AND ORDER

Gary Grote, Barbara J. Mahr, and Jill
Hunt,

Respondents.

This matter came on before the following panel of Administrative Law Judges:
Kimberly Middendorf (Presiding Judge), Ann C. O’Reilly, and Joseph Meyer (collectively
the Panel). At the Probable Cause hearing that took place on October 16, 2024 the parties
agreed to waive the evidentiary hearing and submit this matter to the Panel based on
their filings and the record created at that hearing.! Final written submissions were due
on October 29, 2024, with only the Respondents filing one.? All parties appeared on their
own behalf and without legal counsel.

These proceedings were convened to consider a Fair Campaign Practices
Complaint (Complaint) filed on October 8, 2024. The Complaint alleges violations of
Minn. Stat. § 211B.02 (2024 ) with respect to a flyer handed out at the Lexington, MN Fall
Festival on September 21, 2024.3

Kim DeVries (Complainant) appeared on his own behalf, without legal counsel.
Respondents Gary Grote, Barbara J. Mahr, and Jill Hunt (Respondents) appeared on
their own behalf, without legal counsel.

STATEMENT OF THE ISSUES

1. Did the Respondents violate Minn. Stat. § 211B.02 by including the official
logo of the City of Lexington on campaign flyers handed out on September 21, 20247

2. If so, what penalty is appropriate?

' Order Finding Probable Cause at 1 (Oct. 18, 2024).
2 Order Finding Probable Cause at 1; Respondent Letter and Additional Files (Oct. 29, 2024).
3 Complaint at 4 (Oct. 8, 2024).



SUMMARY OF CONCLUSIONS

Complainant established by a preponderance of the evidence that the Respondents
violated Minn. Stat. § 211B.02 by using the City of Lexington’s official logo on campaign
material. The imposition of a civil penalty is in the public interest. Respondent Grote shall
pay a penalty in the amount of $350. Respondents Mahr and Hunt shall each pay a
penalty of $250.

Based on the record and proceedings herein, the Panel makes the following:

FINDINGS OF FACT

1. Complainant is a resident of the City of Lexington, Minnesota (the City).*

2. At the time of the events at issue, Respondent Grote was the Mayor of
Lexington, MN, and a candidate for reelection to that office.® Respondents Hunt and Mahr
were both candidates campaigning for election to the Lexington City Council .®

3. The election for Respondents’ races took place on November 5, 2024.7

4. On September 21, 2024, each of the Respondents handed out campaign
flyers (the Flyer) to members of the public during the Lexington Fall Festival.® An image
of the Flyer is below:®

& i / ‘ .
L -
\ lfinnesolia
Don’t forget to .
' Lexington was incorporated on May 21,
o 1950, with a population of 569. Our

population as of the July 1, 2024 census has
grown to 2,766. Lexington is approximately
d in

* . * one square mile wide and is los

southwesterly corner of Anok: unty. OQur

irc
Lexington has a small-

town atmosphere and independent status
with the advantage of having St

Re-Elect Mayor

Paul/Minneapolis only minutes away.
Gary Grote TY
+ 36-year resident of Lexington H ON ES FOCUS?d on our Future
« Served as Fire Chief on the T —
Lexington Fire Department for 12 and e e

years.
-Retired in 2021

. : Ngember of the Circle-Lex Lions I NTEG Rl | Y \
Clul |
» Married with three adult children | L4 )
* 18 years Senior Principal Quality . /
Technician o by = 22 —— f
« Hardworking, Reliable and f i L \
Trustworth L b /

(

& Endorsedvby former Mayor Mark
Kurth and Council Member Diane
Harris =

( gary. grote@cityoflexingtonmn.org)

Facebook: Grote for Mayor

4 Complaint at 1 (Compl.).

5 Compl. at 3.

8 Compl. at 3-4.

7 Compl. at 3.

8 Testimony (Test.) of Kim DeVries; Test. of Jill Hunt; Test. of Gary Grote; Test. of Barbara J. Mahr.
® Compl. at Exhibit (Ex.) A.
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5. The Flyer contained photographs of Respondents and language supporting
their election.’® The Flyer included a disclaimer which read: “Prepared and Paid for by
Gary Grote, Barbara Mahr, Jill Hunt, and Friends for Lexington, PO Box 151, Lexington,
MN 55014.""

6. The Flyer also included Respondent Grote’s official City email
address:gary.grote@cityoflexingtonmn.org.'?> The Flyer did not include email addresses
for Respondents Hunt and Mahr.'3

7. The Flyer also included the City of Lexington’s official logo, which is “City of
Lexington Minnesota” rendered in stylized script alongside an image of a minuteman
holding a rifle.’*

8. On September 21, 2024, the Lexington City Attorney contacted Respondent
Grote and told Grote that Lexington does not allow candidates for office to use the official
logos.'®

9. Fewer than two dozen of the Flyers at issue were distributed on
September 21, 2024."® No other copies of the Flyer were distributed after that date.’”

10. Lexington shares a border with the cities of Blaine and Circle Pines.™
Lexington shares a zip code with the neighboring city of Circle Pines, which Respondents
believe can cause confusion among residents. "

11. After September 21, 2024, Respondents modified their campaign literature
to ensure that it did not feature the City’s logo and disposed of all remaining copies of the
Flyer that did.?°

12. The City’s official logo is displayed directly behind Respondent Grote during
all City Council meetings.?’

13. The City’s official logo is also displayed on the side of City-owned vehicles,
including public works trucks.?? Respondent Hunt knew about the official logo, in part
because her husband works for the City.?3

0 Compl. at Ex. A.

" Compl. at Ex. A.

2 Compl. at Ex. A; Respondent’s Response to Campaign Complaint at 3 (Response) (Oct. 15, 2024).
13 See Compl. at Ex. A.

4 Compl. at Ex. A; Test. of K. DeVries; Response at 3; see Test. of G. Grote.
5 Response at 1; see Test. of G. Grote.

6 Response at 1; Test. of G. Grote; Test. of B. Mahr; Test. of J. Hunt.

7 Response at 1; see Test. of G. Grote; Test. of B. Mahr; Test. of J. Hunt.

'8 Respondent Letter and Additional Files at 5 (Oct. 29, 2024).

' Test. of G. Grote; Test. of B. Mahr.

20 Test. of G. Grote; Test. of B. Mahr.

21 Test. of G. Grote.

22 Test. of B. Hunt.

23 Test. of B. Hunt.
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14. The City did not authorize its logo for use in campaign material or endorse
any of the Respondents.?*

CONCLUSIONS OF LAW

1. The Panel is authorized to consider this matter pursuant to Minn. Stat.
§ 211B.35 (2024).

2. Complainant bears the burden of proving the allegations in the Complaint
by a preponderance of the evidence.?®

3. A “preponderance of the evidence” means that the ultimate facts must be
established by a greater weight of the evidence.?® “It must be of a greater or more
convincing effect and . . . lead you to believe that it is more likely that the claim . . . is true
than . . . not true.”?’

4. Minn. Stat. § 211B.02 provides as follows:

A person or candidate may not knowingly make, directly or indirectly, a false
claim stating or implying that a candidate or ballot question has the support
or endorsement of a major political party or party unit or of an organization.
A person or candidate may not state in written campaign material that the
candidate or ballot question has the support or endorsement of an individual
without first getting written permission from the individual to do s0.?8

5. While the Fair Campaign Practices Act does not define the term
“organization,” words in a statute are construed according to their common and approved
usage.?®

6. Black’s Law Dictionary defines “organization” as “a body of persons (such
as a union or corporation) formed for a common purpose.”*

7. A city is an organization for purposes of Minn. Stat. § 211B.02.

8. Complainant established by a preponderance of the evidence that
Respondents knowingly used the City’s official logo, which falsely implied the City’s
support or endorsement, in violation of Minn. Stat. § 211B.02.

9. Based on the above violation it is appropriate to impose a civil penalty
against Respondent Grote of $350 and against Respondents Hunt and Mahr of $250
each.

24 Response; Test. of G. Grote.

25 Minn. Stat. § 211B.32, subd. 4 (2024).

26 4 Minnesota Practice, CIV JIG 14.15 (2020).

27 State v. Wahlberg, 296 N.W.2d 408, 418 (Minn. 1980).
28 Minn. Stat. § 211B.02.

29 Minn. Stat. § 645.08(1) (2024).

30 Blacks Law Dictionary, 1210 (9" ed. 2009).
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10.  The attached Memorandum explains the reasons for these Conclusions of
Law and is incorporated by reference.

Based on the Findings of Fact and Conclusions of Law, and for the reasons stated
in the Memorandum below, the Panel makes the following:

ORDER

1. By 4:30 p.m. on December 16, 2024, Respondent Grote shall pay $350 for
violating Minn. Stat. § 211B.02.

2. By 4:30 p.m. on December 16, 2024, Respondents Hunt and Mahr shall
pay $250 each for violating Minn. Stat. § 211B.02.

3. The penalties shall be paid by check made to the order of: “Treasurer, State
of Minnesota,” and include the docket number: 21-0325-40355. Respondents shall deliver
the checks to the Office of Administrative Hearings, P.O. Box 64620, Saint Paul,

Minnesota 55164.
]Lu;/ ‘

KIMBERLY MIDDENDORF
Presicl:nn ANAriinintrAativiA | A I.‘dge

Dated: November 14, 2024

ANN C. O'REILYY
Administrative Law Judge

”‘ JOSEPH MEYER
Administrative Law Judge
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NOTICE

Pursuant to Minn. Stat. § 211B.36, subd. 5 (2024), this is the final decision in this
case. That same statute also provides any party aggrieved by this decision the right to
seek judicial review of it as provided in Minn. Stat. §§ 14.63 - .69 (2024).

MEMORANDUM

The Panel has determined that the Respondents’ use of Lexington’s logo on their
campaign flyers to falsely imply support or endorsement of their candidacies was a
violation of Minn. Stat. § 211B.02.

In reaching this conclusion, the Panel finds the case of City of Grant by and through
Points v. Smith instructive.®' In that case the respondent prepared campaign material,
including a tri-fold brochure, that resembled the city’s newsletter and bore the city’s logo.3?
Near the logo were the words “City of Grant Minnesota” in a typeface very similar to the
typeface used by the city in its printed materials and website.3® The material urged
residents to support a ballot measure even though the respondent was aware the city had
not taken a position on the ballot question.3* Despite the brochure bearing a disclaimer
indicating it was prepared and paid for by a committee in favor of the ballot measure, the
court concluded that the evidence was sufficient to establish a knowing and false
endorsement.®®

Minnesota courts have also addressed what must be shown to establish a
“knowing violation” of campaign laws. In Matter of Ryan, a non-endorsed candidate for
county commissioner distributed campaign material that included the initials “DFL.” 3¢ The
Supreme Court held that the use of the initials “DFL” implied party endorsement. In
determining whether the candidate’s false implication of party support was made
knowingly, the Court declined to interpret “knowingly” to mean “deliberate.” Instead, the
Court held that the candidate may be said to have “knowingly” violated the statute “if he
knew that his literature falsely claimed or implied that he had party support or
endorsement.”®” To make this determination, the Court explained that the candidate’s
testimony had to be examined together with the circumstances surrounding the
preparation of the campaign material.®®

In light of the above, the Panel concludes that Respondents’ use of the City’s logo
was done so knowingly. All three Respondents knew that they were using Lexington’s
official logo on their campaign materials. Respondent Grote admitted that this logo
appears behind him during City Council meetings. Respondent Hunt admitted that the
logo is used to identify city owned vehicles, including public works trucks. In both cases,

312017 WL 957717, at *2 (Minn. Ct. App. Mar. 13, 2017).
32 Id.

33 Id.

34 d.

35 1d.

3 303 N.W.2d 462 (Minn. 1981).

37 Id. at 467.

38 Id.
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the logo designates activities being carried out by the City of Lexington itself. Respondent
Mahr further admitted that she could see that the use of the logo implied the support of
the City of Lexington.

While Respondents argue the logo was included purely for informative purposes,
the Panel does not find this claim convincing. The Flyer contained no information about
Lexington’s municipal boundary or any other information to aid residents in determining
whether they reside in Lexington, Blaine, or Circle Pines. The Respondents, who knew
that the logo in question was used to designate official activities of the City of Lexington,
decided to include that logo on their campaign literature. This, in the Panel’s view, is
sufficient to constitute a knowingly false claim by the Respondents of support for their
campaigns by the City of Lexington.

The Panel notes that reasons for Respondent Grote’s penalty being higher than
Respondent Hunt’'s and Mahr’s are twofold. First, Respondent Grote chose to include his
official city email on the Flyer the Panel does not find that use of an email in this way
could constitute a violation on its own, the circumstances warrant its use as a factor for
an increased penalty. Second, Respondent Grote’s testimony at the probable cause
hearing, as the sitting mayor, was damaging to his credibility in this matter. Respondent
Grote testified that he found the logo at issue “through a general Google search” and that
he did not know it had any official connection to the city. This testimony was then directly
undermined by his own admission that the logo is displayed directly behind him during
City Council meetings. This contradiction is directly relevant to the “knowingly”
requirement to find a violation of Minn. Stat. § 211B.02.

Having determined that the Respondents violated Minn. Stat. § 211B.02, the Panel
must determine the appropriate penalty. Penalties in cases such as this are determined
by considering the following matrix:3°

Gravity of Violation

Minimal/no impact on Some impact on several Many voters misled, process
voters, easily voters, difficult to corrupted, unfair advantage
countered correct/counter created

R 58 $1,200 - 2,400 and/or Refer  $2,400 - 5,000 and/or Refer to
: to County Attorney County Attorney
$1,200 - 2,400 and/or Refer to
$250 - 600 $600 - 1,200
County Attorney
$0-250 $400-600 $600 - 1,200

The record establishes that Respondents’ decision to use the City’s logo was
ill-advised. These candidates were aware of the City’s use of its logo in at least two
contexts. Indeed, Respondent Grote was the City’s mayor and in proximity to the logo at
every City Council meeting. The Respondents’ attempt to frame their use of the logo as

39 See https://mn.gov/oah/self-help/administrative-law-overview/fair-campaign.jsp.
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purely informative strains credulity as nothing on the Flyer corroborates this claim in any
way. While the violation was ill-advised, it likely had minimal impact. The evidence
establishes that only a few pieces of Respondents’ Flyer were distributed at a single
event. Upon being instructed to stop circulating the Flyer, Respondents’ unrebutted
testimony establishes that they complied. Further, Complainant produced no evidence of
impact on the election.

Accordingly, the Panel concludes that Respondents should be assessed fines
reflecting that the violation was ill-advised, with minimal impact at most. For that reason,
Respondents Hunt and Mahr are assessed a penalty of $250 each. Respondent Grote
also used his official City email, which further implied the City’s support for these
candidacies. Because this record establishes that Respondent Grote’s culpability is
somewhat greater than that of Respondents Hunt and Mahr, Respondent Grote shall
forfeit a fine in the amount of $350.

K.J.M,A.C.0O,J.C. M.
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