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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

Mark Leighton,

Complainant, FINDINGS OF FACT,
CONCLUSIONS OF LAW,
V. AND ORDER
Brent Thompson,
Respondent.

This Fair Campaign Practices complaint (Complaint) is pending before the
following panel of three Administrative Law Judges: Ann C. O’Reilly (Presiding Judge),
James E. LaFave, and Kristien R. E. Butler (collectively, the Panel).

The matter was submitted to the Panel based on the underlying record, including
the Complaint, the Prima Facie Determination, and the record created at the prehearing
conference. The hearing record closed on February 17, 2023, the deadline for submitting
final written argument.

Mark Leighton (Complainant) appeared on his own behalf without legal counsel.
Brent Thompson (Respondent) appeared on his own behalf without legal counsel.

STATEMENT OF THE ISSUES

1. Did Respondent violate Minn. Stat. § 211B.04 (2022) by preparing and
disseminating campaign material that lacked a disclaimer?

2. If so, what penalty is appropriate?
SUMMARY OF CONCLUSIONS
Because Respondent met an exception to the disclaimer requirement, he did not
violate Minn. Stat. § 211B.04 by preparing and disseminating campaign material that

lacked a disclaimer. Accordingly, the Complaint is dismissed.

Based on the record and proceedings herein, the undersigned panel of
Administrative Law Judges makes the following:



FINDINGS OF FACT

1. Complainant was a candidate seeking election to the Fergus Falls City
Council (City Council) for Ward 2 in the general election held on November 8, 2022."

2. Complainant was running against Scott Kvamme.? Mr. Kvamme was the
incumbent candidate from Ward 2.3

3. The Fergus Falls City Council (City Council) includes two members from
each Ward of the City who serve on staggered terms.*

4. Respondent is a current member of the City Council and one of two
members representing Ward 3.° Respondent was in the middle of his term and his seat
on the City Council was not on the ballot in the November 2022 general election.®

5. In October of 2022, Respondent prepared and disseminated a campaign
flyer entitled, “Do You Love Your City Parks?”’ Respondent stated in the flyer that
Complainant and Al Kremeier, a candidate for Ward 3, proposed cutting $3 million from
the City of Fergus Falls’ (City) budget and that they would start the cost-cutting measures
by eliminating City parks and park staff positions.®

6. Respondent’s wife is a member of the City’s Park and Recreation Board.®
Both Respondent and his wife are supporters of the City’s parks.'® Respondent wanted
to inform voters in Wards 2 and 3 about Complainant and Mr. Kremeier's alleged
proposed budget cuts related to the City parks.!

7. Respondent prepared the flyer on his own.'?

8. Respondent did not coordinate the preparation or dissemination of the flyer
with Mr. Kvamme or any other candidate. 3

9. Respondent had a friend print out approximately 200-250 copies of the
flyers on a home printer using paper Respondent provided.'

' Complaint at 4 (Dec. 22, 2023).
2 Testimony (Test.) of Mark Leighton.
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4 Complaint.
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6 Test. of M. Leighton.

7 Complaint, Attachment 1.
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9 Test. of Brent Thompson.
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10.  Animage of a portion of Respondent’s campaign flyer appears below:

What these two fail to disclose is, their plan to cut 3 mill‘ion"dollars from the budgét'wo,uld
start with eliminating our city parks. S
3 million,dfdl[,ars}fWhen

Mark and Al had a meeting last year where they asked the city to reduce the budget by lon dotigrs
\ 5. That would eliminate

asked where would you start?. Mark Leighton respondgdWith, eliminate ;the; city park
park workers and maintenance. - s -

since | learned about this meeting, | have spoken with the people who attended the kmeketi:’ng?t eri;fV‘Ma.rk
Leighton made those statements. Recently the topic has come up again in COr’\vetjsationt.i Ma ,gde the
same remark to two City Council members. One in a verbal conversation and one via e-mail
keeps putting forth the same plan. Eliminate the city parks, Most recently | atte"nded; theMiCZan
the VFW. Al Kremeier brought up the expense of mowing the city parks and,suggested wey:plkan‘t’
plantings. This is where these two agree. The parks will be t,’he,‘ ﬁrst place to makepudg‘ep‘cyts

11.  The flyer does not include a disclaimer identifying what individual or
committee prepared and paid for it."®

12.  Prior to disseminating the flyer, Respondent told the Mayor of Fergus Falls,
Ben Scheier, about the flyer and of his intention to disseminate it in Wards 2 and 3.6
Mayor Scheier tried to dissuade Respondent from doing it, but was unsuccessful.'” Other
than Mayor Scheier, Respondent did not inform any other candidate or City Council
member of his plan to disseminate the flyer.'8

13. Respondent personally distributed approximately 150 copies of the flyer
door-to-door at homes of residents in Wards 2 and 3.9 Respondent targeted homes that
had signs posted for either Complainant or Al Kremeier.?° Respondent wanted these
voters to have information concerning the City parks.?

14. Respondent did not receive campaign contributions or make campaign
expenditures over $750 in 2022.

15. Respondent was not required to file campaign financial reports.

5 d.

6 d.

7 d.

8 d.

% |d.; Complaint at 4.

20 Test. of B. Thompson.
21 d.
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16. On December 22, 2022, Complainant filed this Complaint against
Respondent.?? The Complaint alleged violations of Minn. Stat. §§ 211B.04, .06, .07
(2022).%3

17. By Order dated December 28, 2022, Presiding Judge Ann C. O’Reilly
determined the Complaint alleged a prima facie violation of Minn. Stat. § 211B.04.
Judge O’Reilly dismissed the alleged violations of Minn. Stat. §§ 211B.06 and 211B.07.2

18. Judge O'Reilly set the matter on for a prehearing conference to be
conducted by telephone on January 18, 2023.%°

19.  Judge O'Reilly convened the prehearing conference on January 18, 2023,
at which both parties appeared.?®

20. During the prehearing conference, the parties agreed to waive their right to
an evidentiary hearing and submit the matter to the Panel based on the record and
subsequent written argument.?”

21.  The record in this matter closed on February 17, 2023, the deadline for
submitting additional evidence and written argument.?® Neither party submitted written
closing argument.

22. The Chief Administrative Law Judge assigned this matter to the
undersigned Panel on February 23, 2022.

Based upon the foregoing Findings of Fact, the undersigned Panel of
Administrative Law Judges makes the following:

CONCLUSIONS OF LAW

1. The Panel is authorized to consider this matter pursuant to Minn. Stat.
§ 211B.35 (2022).

2. Complainant bears the burden of proving the allegations in the Complaint.
The standard of proof of a violation of Minn. Stat. § 211B.04 is a preponderance of the
evidence.?®

3. Minn. Stat. § 211B.01, subd. 2 (2022), defines “campaign material” to mean
“any literature, publication, or material that is disseminated for the purpose of influencing

22 Complaint.

B d.

24 Notice of Determination of Prima Facie Violation and Order for Prehearing Conference (Dec. 28, 2022).
% d.

26 First Prehearing Order (Jan. 20, 2023).

27 d.

2 Id.

29 Minn. Stat. § 211B.32, subd. 4 (2022).
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voting at a primary or other election, except for news items or editorial comments by the
news media.”

4. Respondent disseminated the campaign flyer to influence voting at the
general election. The flyer, therefore, is campaign material within the meaning of
Minn. Stat. § 211B.01, subd. 2.

5. Minn. Stat. § 211B.04 makes it unlawful for a person to participate in the
preparation or dissemination of most types of campaign material that does not
prominently disclose the person or committee causing the material to be prepared or
disseminated substantially in the form required.*

6. Pursuant to Minn. Stat. § 211B.04, subd. 1(b), the required form of a
disclaimer is: “Prepared and paid for by the committee (address).”
The address in a disclaimer must be either the committee’s mailing address or the
committee’s website, if the website includes the committee’s mailing address.*'

7. The purpose of the disclaimer requirement is to “identify who or what
committee prepared, disseminated and paid for the campaign material.”3?

8. Minn. Stat. 211B.04, subd. 3(b), provides an exemption to the disclaimer
requirement for individuals who are not required to report campaign finances under
Minn. Stat. §§ 211A.01-.14 (2022).33 These provisions govern campaign financial
reporting requirements for those seeking election to county, municipal, and other local
offices.

9. Pursuant to Minn. Stat. § 211A.02, only candidates or committees that
receive contributions or make disbursements of more than $750 in a calendar year are
required to file campaign financial reports.

10. Respondent did not receive contributions or make disbursement of more
than $750 in calendar year 2022 and was not required to file campaign financial reports.

11. Respondent meets the exemption to the disclaimer requirement provided
under section 211B.04, subd. 3(b).

12.  Complainant failed to meet his burden of proving Respondent violated Minn.
Stat. § 211B.04, as alleged.

13.  Accordingly, the Complaint is dismissed.

30 See Minn. Stat. § 211B.04, subd. 1(a) and (b).

31 d.

32 Hansen v. Stone, OAH No. 4-6326-16911, FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER at 4 (Minn.
Off. Admin. Hearings Oct. 28, 2005).

3 Id.; See Melchior v. Povolny, OAH No. 60-0325-35729, FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
ORDER (Minn. Office Admin. Hearings, Jan. 24, 2019).
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14. The attached Memorandum explains the reasons for these Conclusions of
Law and is incorporated by reference.

Based on the record herein, and for the reasons stated in the following
Memorandum, the Panel of Administrative Law Judges makes the following:

ORDER

The Complaint is DISMISSED.

Dated: March 3, 2023

ANN C. O'REILLY
Presiding Administrative Law Judge

4
AMES E. LAFAV <

Administrative Law Judge

\
KRISTIEN R\& BUYLER

Assistant Chief Administrative Law Judge

NOTICE

Pursuant to Minn. Stat. § 211B.36, subd. 5 (2022), this is the final decision in this
case. Under Minn. Stat. § 211B.36, subd. 5, a party aggrieved by this decision may seek
judicial review as provided in Minn. Stat. §§ 14.63-.69 (2022).

[187315/1] 6



MEMORANDUM

Under Minn. Stat. § 211B.04, subd. 1, it is unlawful to prepare or disseminate most
types of campaign material without prominently disclosing the name and address of the
person or committee causing the material to be prepared or disseminated.3* The statute
requires inclusion of a disclaimer providing the name and address of the committee that
prepared and paid for the material, and the disclaimer must read substantially as follows:
“Prepared and paid for by the committee (address).”®® The address
must be either the committee’s mailing address or the committee’s website, if the website
includes the committee’s mailing address. 3¢

“Campaign material” is defined, in relevant part, as any literature, publication, or
material disseminated for the purpose of influencing voting.®” The purpose of the
disclaimer requirement is to inform the electorate about election-related spending3® by
identifying “who or what committee prepared, disseminated and paid for the campaign
material.”3°

Respondent’s campaign flyer was intended to influence voting in the City Council
election. Therefore, it meets the definition of “campaign material” under
Minn. Stat. § 211B.01, subd. 2. As campaign material, it must “prominently include” a
disclaimer “substantially in the form” provided under Minn. Stat. § 211B.04, unless it
meets an exception provided for in the statute.*°

Minn. Stat. § 211B.04, subd. 3(b), however, provides an exemption to the
disclaimer requirement for individuals who are not required to report campaign finances
under Minn. Stat. §§ 211A.01-.14.4" These provisions govern the campaign financial
reporting requirements for those seeking election to county, municipal, and other local
offices.

Pursuant to Minn. Stat. § 211A.02, only candidates or committees that receive or
make disbursements of more than $750 in a calendar year are required to report. An
individual or committee that does not spend or receive contributions of more than $750 in
a calendar year is not required to file campaign finance reports under Minn. Stat.
§§ 211A.01-.14. Such an individual is also not required to include a disclaimer on
campaign material under Minn. Stat. § 211B.04, subd. 3(b).

Complainant failed to establish that Respondent was required to include a
disclaimer on his campaign flyer. Respondent testified at the prehearing conference that

34 Minn. Stat. § 211B.04, subd. 1(a).

3 Id.; subd. 1(b).

36 d.

37 Minn. Stat. § 211B.01, subd. 2.

38 See Lewison v. Hutchinson, 929 N.W.2d 444, 448-49 (Minn. Ct. App. 2019).

% Hansen v. Stone, No. 4-6326-16911, FINDINGS OF FACT, CONCLUSIONS OF LAw, AND ORDER at 4
(Minn. Office Admin. Hearings Oct. 28, 2005).

40 See Minn. Stat. § 211B.04, subd. 3.

41 Id.; See Melchior v. Povolny, OAH No. 60-0325-35729, FINDINGS OF FACT, CONCLUSIONS OF LAW, AND
ORDER (Minn. Office Admin. Hearings, Jan. 24, 2019).
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he did not make disbursements or receive contributions of more than $750 requiring him
to file campaign financial reports. Complainant did not provide any evidence to rebut that
testimony. Respondent, therefore, meets the exemption to the disclaimer requirement
provided under section 211B.04, subd. 3(b).

Complainant failed to establish the alleged violation. The Complaint is dismissed
in its entirety.

A.CO,J.E.L,K.R.E.B.
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