OAH 65-0325-38709

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

Jonathan Melendez,

Complainant, ORDER OF DISMISSAL
VS.
Deb Foster,

Respondent.

On October 5, 2022, Jonathan Melendez (Complainant) filed a Fair Campaign
Practices Complaint (Complaint) with the Office of Administrative Hearings. The
Complaint alleges that Deb Foster (Respondent) violated Minn. Stat. §§ 211A.02,
211B.02, and 211B.05 (2022) in connection with Respondent’s current campaign for a
seat on the Fairmont City Council and past mayoral campaigns.

The Chief Administrative Law Judge assigned this matter to the undersigned
Administrative Law Judge pursuant to Minn. Stat. § 211B.33 (2022). After reviewing the
Complaint, and for the reasons explained in the attached Memorandum, the undersigned
Administrative Law Judge finds that the Complaint does not establish prima facie
violations of Minn. Stat. §§ 211A.02, 211B.02, and 211B.05 as alleged.

Therefore, the Administrative Law Judge issues the following:
ORDER
The Complaint filed by Jonathan Melendez against Deb Foster is DISMISSED.

Dated: October 10, 2022

ANN C. O'REILLY
Administrative Law Judge



NOTICE

Under Minn. Stat. § 211B.36, subd. 5 (2022), this Order is the final decision in this
matter. A party aggrieved by this decision may seek judicial review as provided in
Minn. Stat. §§ 14.63-.69 (2022).

MEMORANDUM

Respondent is the mayor of Fairmont, Minnesota and a candidate for the Fairmont
City Council, Ward 3 seat in the general election to be held on November 8, 2022."
According to the Complaint, Respondent was also a candidate for mayor of Fairmont in
2016 and 2018.2

Complainant makes the following allegations against Respondent in his Complaint:

(1)  Respondent violated Minn. Stat. § 211A.02, by failing to accurately
report contributions and expenditures related to her 2016 and 2018
mayoral campaigns;

(2) Respondent violated Minn. Stat. § 211A.02, by failing to accurately
report campaign expenditures related to her current campaign for
city council;

(3)  Respondent violated Minn. Stat. § 211B.02 by claiming in campaign
material to have the endorsement of former State Senator Julie
Rosen without first obtaining written permission from Ms. Rosen to
do so; and

(4) Respondent violated Minn. Stat. § 211B.05, by preparing and placing
a campaign advertisement in local newspapers that did not include
the words: “PAID ADVERTISEMENT.”

l. Standard for Prima Facie Determinations

To establish a prima facie violation of the Fair Campaign Practices Act, a
complainant must allege sufficient facts to show that a violation of law has occurred.? The
complaining party must submit evidence or allege facts that, if accepted as true, would
be sufficient to prove a violation of Minn. Stat. §§ 211A.01-.14, 211B.01-.37 (2022).4

For purposes of a prima facie determination, this tribunal must accept the facts
that are alleged in the Complaint as true, without independent substantiation, provided
that those facts are not patently false or inherently incredible.® In determining whether a

' Complaint (Oct. 5, 2022).

2 d.

3 Minn. Stat. § 211B.32, subd. 3.

4 Barry v. St. Anthony-New Brighton Indep. Sch. Dist. 282, 781 N.W.2d 898, 902 (Minn. Ct. App. 2010).
51d.
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complaint alleges sufficient facts to state a prima facie case, reasonable inferences must
be drawn in the light most favorable to the complainant.®

A complaint must be dismissed if it does not include evidence or allege facts that,
if accepted as true, would be sufficient to prove a violation of Minn. Stat. §§ 211A.01-.14,
211B.01-.37.7

1. Statute of Limitations

Fair Campaign Practices complaints must be filed with the Office of Administrative
Hearings within one year after the occurrence of the act or failure to act that is the subject
of the complaint, unless the act or failure to act involves fraud, concealment, or
misrepresentation that could not be discovered during that one-year period.2

Local government filing officers are required to make reports available on their
government websites.® Respondent’s campaign financial reports related to her 2016 and
2018 mayoral campaigns could have been discovered within the one-year period.
Therefore, all of Complainant’s claims related to Respondent’s alleged campaign financial
reporting violations in 2016 and 2018 are dismissed as time-barred by the applicable
statute of limitations.

M. Campaign Financial Reporting (Minn. Stat. § 211A.02)

Under Minn. Stat. § 211A.02, subd. 1, candidates or committees who receive
contributions or make disbursements of over $750 in a calendar year must file financial
reports with the appropriate filing officer.’® A candidate or committee who receives
contributions or makes disbursements of more than $750 in a calendar year must submit
an initial report to the filing officer within 14 days after the candidate or committee receives
or makes disbursements of more than $750."" Thereafter, the candidate or committee
shall continue filing the reports listed in Minn. Stat. § 211A.02, subd. 1(b), until a final
report is filed.?

Minn. Stat. § 211A.02, subd. 2, governs the information a candidate or committee
is required to include in the campaign financial report. Candidates or committees are
required to report their total cash on hand, the total amount of contributions and
disbursements, and the amount, date, and purpose of each disbursement.'3

A “disbursement” is defined as “money, property, office, position, or any other thing
of value that passes or is directly or indirectly conveyed, given, promised, paid, expended,

6 Abrahamson v. St. Louis Cty. Sch. Dist., 819 N.W.2d 129, 136 (Minn. 2012).

" Barry, 781 N.W.2d at 902.

8 Minn. Stat. § 211B.32, subd. 4.

9 See Minn. Stat. § 211A.02, subd. 6.

0 The “filing officer” is the officer authorized to accept affidavits of candidacy or nominating petitions for an
office. See Minn. Stat. § 211A.01, subd. 7.

" Minn. Stat. § 211A.02, subd. 1(a).

2 Id.

3 Id. at subd. 2(3)-(5).
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pledged, contributed, or lent.”'* A “contribution” is defined as “anything of monetary value
that is given or loaned to a candidate or committee for a political purpose.”'® An “in-kind”
contribution is anything of value that is given to a campaign, other than money.

Complainant alleges that Respondent failed to accurately report in-kind
contributions on campaign financial reports she filed in 2016 and 2018. Specifically,
Complainant asserts that Respondent did not identify what was contributed and the
source of the in-kind contribution. As stated above, because the alleged violations
concern reports Respondent filed in 2016 and 2018, the claims are time barred and
dismissed.

With respect to Respondent’s 2022 campaign for City Council, Complainant
asserts that Respondent failed to report expenditures related to campaign advertisements
and other campaign material."” In support of his Complaint, Complainant attached a
campaign financial report signed by Respondent and dated September 6, 2022.'® The
report covers the period from August 1, 2022, through September 6, 2022."° The report
lists $1,210.89 in contributions received and identifies no disbursements made during this
period.?® Complainant submitted images of advertisements, lawn signs, bumper stickers
and other campaign material related to Respondent’s current campaign for Fairmont City
Council.?' Complainant maintains that Respondent has failed to report expenditures
related to preparing and printing these materials.?

The Complaint contains insufficient information to permit finding a prima facie
violation of Minn. Stat. § 211A.02. While Complainant has demonstrated that Respondent
or her campaign committee disseminated various pieces of campaign material in support
of her candidacy, Respondent’s one campaign financial report governing a five-week
period is inadequate to support a prima facie violation of section 211A.02. Respondent
may not have made any disbursements for campaign material between August 1-
September 6, 2022. The fact that Respondent did not report disbursements on this one
report, is insufficient to find that she violated section 211A.02 by failing to report
expenditures. Likewise, Complainant has put forward no facts to suggest any of the
contributions received during this period were in amounts greater than $100, which would
require the disclosure of additional information related to the donors.?® Because
Complainant failed to allege facts to support finding prima facie violations of Minn. Stat.
§ 211A.02, this claim is dismissed.

The Administrative Law Judge cautions, however, that if Respondent did have
campaign expenditures that she has not reported, she should file a campaign finance

4 Minn. Stat. § 211A.01, subd. 6.

5 /d., subd. 5.

16 See generally Minn. Stat. § 10A.01, subd. 13 (2022).
7 Complaint.

18 Id. at Exhibit (Ex.) I.

® Jd.

20 q.

21 |d. at Exs. A-G.

22 Complaint.

2 See Minn. Stat. § 211A.02, subd. 2(6).
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report that accurately accounts for these disbursements. Likewise, if any of the cash
contributions Respondent received between August 1 and September 6, 2022, were in
amounts greater than $100, Respondent must amend her report to include the information
required under section 211A.02, subd. 2(6).

V. False Claim of Endorsement (Minn. Stat. § 211B.02)

Complainant alleges that Respondent violated section 211B.02 by claiming in
campaign material that she is endorsed by former State Senator Julie Rosen without first
obtaining written permission from Senator Rosen to do so. Complainant submitted a copy
of Respondent’s campaign material that includes the endorsement.?* The material
reminds voters of polling dates and locations, and includes the following statement
attributed to Senator Rosen and retired Minnesota House of Representative Bob Gunther:

We encourage Fairmont Ward 3 residents to vote for DEB FOSTER as a
voting member of the Fairmont City Council.

Senator Julie Rosen
Retired House of Representative Bob Gunther?®

Minn. Stat. § 211B.02 provides that a candidate may not state in written campaign
material that the candidate has the support or endorsement of an individual “without first
getting written permission from the individual to do so.”

To establish a prima facie violation, the Complaint must assert facts that, if true,
would establish that Respondent disseminated the campaign material stating she had the
support or endorsement of Senator Rosen, without first obtaining written permission from
Senator Rosen to do so0.%®

In support of his claim, Complainant submitted screen shots of text messages he
states were exchanged between himself and Senator Rosen.?” In his message to Senator
Rosen, Complainant asks: “can | please have a copy of your written endorsement letter
for mayor Foster running for now Ward 3.”2® Senator Rosen responds: “I do not have a
copy.”?°

Assuming the facts alleged are true, Senator Rosen’s statement that she does not
have a “copy” of her written endorsement is not sufficient to support finding a prima facie
violation of Minn. Stat. § 211B.02. Senator Rosen did not state that she did not endorse
Respondent or that she did not give written permission to Respondent to communicate

24 Complaint at Ex. G.
25 Id.

% See id.

27 Complaint at Ex. H.
28 Id.

2 Id.
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her endorsement. Senator Rosen stated only that she does not have a copy of the written
endorsement.3°

Complainant has failed to put forward sufficient facts to support finding
Respondent did not obtain prior written permission before stating in campaign material
that she has the support or endorsement of Senator Rosen. This claim is dismissed.

V. Paid Advertisements in News (Minn. Stat. § 211B.05)

Complainant alleges that Respondent violated Minn. Stat. § 211B.05 by placing a
campaign advertisement in a local paper that failed to include the words: “PAID
ADVERTISEMENT.”3

Minn. Stat. § 211B.05 places certain duties on newspapers, magazines, or other
publications as defined in subdivisions 1 and 3 of the statute. Under subdivision 1,
newspapers and other publications may not intentionally accept campaign
advertisements unless the words “PAID ADVERTISEMENT” and the required disclaimer
under section 211B.04 are included.

This statute is directed at newspapers and other publications. Candidates, like
Respondent, are not regulated by this statute. Therefore, Complainant has failed to allege
a prima facie violation of Minn. Stat. § 211B.05 on the part of Respondent. This claim is
dismissed.

VI. Conclusion

Complainant has failed to establish prima facie violations of Minn. Stat.
§§ 211A.02, 211B.02, and 211B.05 by Respondent. The Complaint is, therefore,
DISMISSED in its entirety.

A. C.O.

30 Id.
31 Complaint at Exs. A, E.
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