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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

Meghan Kosowski,
ORDER FINDING NO PRIMA FACIE
Complainant, VIOLATION AND DISMISSING
COMPLAINT
V.

Jacob Frey and the Jacob Frey for Our
City Committee,

Respondents.

On October 8, 2021, Meghan Kosowski (Complainant) filed a Fair Campaign
Practices Complaint (Complaint) with the Office of Administrative Hearings. The
Complaint alleges that Jacob Frey, the incumbent Mayor of Minneapolis, and his
campaign committee, violated Minn. Stat. § 211B.02 (2020). Specifically, Ms. Kosowski
maintains that campaign literature circulated jointly by Mr. Frey and the Jacob Frey for
Our City Committee falsely implied the opposition of U.S. Senator Tina Smith to
approval of “Question 2,” a proposed amendment to the Minneapolis City Charter.

The Chief Administrative Law Judge assigned this matter to the undersigned
Administrative Law Judge pursuant to Minn. Stat. § 211B.33 (2020).

After reviewing the Complaint, and for the reasons set forth in the attached
Memorandum, the undersigned Administrative Law Judge finds that the Complaint does
not establish a prima facie violation of Minn. Stat. § 211B.02.

Based upon the record in this case, the Administrative Law Judge issues the
following:

ORDER

The Complaint filed by Meghan Kosowski against Jacob Frey and the Jacob Frey
for Our City Committee is DISMISSED.

Zei% i~

ERIC L. LIPMAN
Administrative Law Judge

Dated: October 13, 2021




NOTICE

Under Minn. Stat. § 211B.36, subd. 5 (2020), this Order is the final decision in
this matter. A party aggrieved by this decision may seek judicial review as provided in
Minn. Stat. §§ 14.63-.69 (2020).

MEMORANDUM

. Factual Background

Ms. Kosowski maintains that on September 8, 2021, the Frey Five Newsletter, a
periodical prepared and paid for by the Jacob Frey for Our City Committee, published a
false claim of opposition to the voters’ approval of Question 2.'" Specifically,
Ms. Kosowski asserts that the newsletter “incorrectly stat[es] and/or implfies]” that
United States Senator Tina Smith opposes approval of Question 2.2

Ms. Kosowski contends that the following excerpt from the Frey newsletter is
misleading and unlawful:

Local, State, and National Politicians Support Mayor Frey

In the past weeks, many leaders from the streets of Minneapolis to the
halls of Congress have voiced their opposition to the ballot measure
dissolving the MPD. Minnesota Governor Tim Walz, Senators Tina Smith
and Amy Klobuchar, Congresswoman Angie Craig, and, most recently,
Minneapolis Police Chief Medaria Arradondo offered his own thoughts on
the measure.3

Ms. Kosowski argues that these statements violate Minn. Stat. § 211B.02,
because Senator Smith is undecided on the matter and is “still considering whether
[approval of Question 2] would move us closer to a city where everyone feels safe ...."

Ms. Kosowski also asserts that the Frey campaign failed to obtain Senator
Smith’s written permission before stating in its newsletter the Senator’s stance on
Question 2.5 Each of these claims is addressed below.

1. Standard for Prima Facie Determinations

To establish a prima facie violation of the Fair Campaign Practices Act, the
complainant must allege enough facts to show that a violation of law has occurred.®

' Complaint, at 2-3.

21d. at 2.

3d.

4 Id. at 2-3.

Sld. at3

6 Minn. Stat. § 211B.32, subd. 3.
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The complaining party must submit evidence or allege facts that, if accepted as ftrue,
would prove a violation of Minn. Stat. §§ 211A.01-.14, 211B.01-.37 (2020).”

For purposes of a prima facie determination, this tribunal must accept the facts
that are alleged in the Complaint as if they are true, without independent substantiation,
provided that those facts are not patently false or inherently incredible.®

When determining whether a complaint alleges sufficient facts to state a prima
facie case, reasonable inferences must be drawn in the light most favorable to the
complainant.® A complaint is dismissed at the initial review stage only if it does not
allege facts that, if accepted as true, would prove a violation of Minn. Stat. §§ 211A.01-
14, 211B.01-.37."° If there is enough evidence to support a prima facie determination,
the Administrative Law Judge must set the case on for additional proceedings."’

Ml Minn. Stat. § 211B.02 - False Claim of Support
Minn. Stat. § 211B.02 provides in relevant part:

A person ... may not state in written campaign material that the ... ballot
question has the support or endorsement of an individual without first
getting written permission from the individual to do so.'?

While the Administrative Law Judge agrees that the newsletter likely qualifies as
“written campaign material,”'? it does not state, or reasonably imply, that Senator Smith
supports the approval of Question 2. Minn. Stat. § 211B.02 does not reach
unauthorized claims of opposition to a ballot measure; a matter that is an apparent gap
in the statute.

For this reason, even if the claim that Senator Smith opposed approval of
Question 2 was demonstrably false, it would not be actionable under Fair Campaign
Practices Act. The Act’s earlier prohibition on placing false claims in campaign material
(see Minn. Stat. § 211B.06) was declared void by the federal courts.™ A void statute
cannot be the basis for relief in this case.

Lastly, the Fair Campaign Practices Act is a statute that includes criminal
penalties. Accordingly, its provisions must be strictly construed.’™ Because there is no
clear statutory requirement that written permission must be obtained from an individual

" Barry v. St. Anthony-New Brighton Indep. Sch. Dist. 282, 781 N.W.2d 898, 902 (Minn. Ct. App. 2010).

8 1d.

® Abrahamson v. St. Louis Cnty. Sch. Dist., 819 N.W.2d 129, 136 (Minn. 2012).

9 Barry, 781 N.W.2d at 902.

" See Minn. Stat. § 211B.33, subd. 2.

2 Minn. Stat. § 211B.02.

3 See Minn. Stat. § 211B.01, subd. 2.

4 See 281 Care Committee v. Ameson, 766 F.3d 774, 789 (8th Cir. 2014), cert. denied 575 U.S.
912 (2015).

'S State v. Stevenson, 656 N.W.2d 235, 238 (Minn. 2003) (“[w]hen the statute in question is a criminal
statute, courts should resolve ambiguity concerning the ambit of the statute in favor of lenity”); see also In
re Welfare of C.R.M., 611 N.W.2d 802, 805 (Minn. 2000).
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before characterizing in campaign literature the individual's opposition to a ballot
measure, the Complaint must be dismissed.

E.L.L.
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