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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

Dr. Joann Bassing, FINDINGS OF FACT

Complainant, CONCLUSIONS OF LAW,
AND ORDER
V.

Mike Indihar and Dave Fazio,

Respondents.

This matter came on for an evidentiary hearing on July 22, 2021, before the
following panel of Administrative Law Judges: James E. LaFave (Presiding Judge): Ann
C. O'Reilly, and LauraSue Schlatter (collectively, the Panel). The hearing was convened
to consider a Fair Campaign Practices Complaint (Complaint) filed on March 9, 2021. The
record closed on July 30, 2021, upon submission of the parties’ written argument.

Jill A. Brisbois, the JAB Firm, represents Dr. JoAnn Bassing (Complainant).
Margaret R. Ryan, Meagher & Geer, PLLP, represents Mike Indihar (Indihar) and Dave
Fazio (Fazio) (collectively referred to herein as Respondents).

STATEMENT OF THE ISSUES

1. Did Respondents violate Minn. Stat. § 211B.09 (2020) by using their official
authority or influence to compel members of the Greenwood Township Fire Department
to take part in political activity when Respondents asked members of the Fire Department
whether they would include their names on a newspaper advertisement endorsing a slate
of candidates?

2. If Respondents violated Minn. Stat. § 211B.09, what penalty is appropriate?
SUMMARY OF CONCLUSION
Complainant failed to demonstrate by a preponderance of the evidence that
Respondents violated Minn. Stat. § 211B.09 by compelling persons to take part in a
political activity. Therefore, the Complaint is DISMISSED.

Based upon the record and proceedings, the undersigned Panel makes the
following:



FINDINGS OF FACT

1. Complainant was a candidate for the office of Greenwood Township Clerk
in an election held on March 9, 2021."

2. Respondent Dave Fazio is the Chief of the Greenwood Township
(Township) Volunteer Fire Department (Fire Department).? Respondent Mike Indihar is
the Assistant Fire Chief.® The Fire Department’s other officers include a Safety/Training
officer and an Administrative Assistant.*

3. Fazio has been a member of the Fire Department since January 2000.° He
first became Chief in November 2013.5 He briefly stepped down as Chief in
December 2019, but was reappointed to the position by the Town Board in April of 2020.7

4. The Fire Department has 22 members. Membership is comprised of both
firefighters and emergency medical responders (EMRs).2 Members are employees of the
Township and are paid for calls, training, and attendance at monthly business meetings.®
The monthly business meetings are held the first Tuesday of every month." Members
receive a pension. For pension credit, members must attend at least 50 percent of
business meetings and drills and respond to a minimum of two calls per calendar year. If
a member is unable to provide a valid reason for being absent, the Fire Chief may forward
a member’s name to the Town Board for possible termination.

5. As Chief, Fazio leads the Fire Department’s monthly business meetings,
responds to calls for service, assists with drills, and reports monthly to the Town Board.?
Fazio also reviews members’ attendance at meetings, trainings, drills, and calls, and
recommends approval of members’ pay, pension, and bonuses to the Town Board."

6. While the Town Board has ultimate hiring and firing authority, Respondents
are the direct supervisors of the Fire Department’s volunteer members. '

' Complaint (Mar. 9, 2021).

2 Testimony (Test.) of David Fazio.
3 Id.; Test. of Mike Indihar.

4 See Exhibit (Ex.) 3 (fire department’s Organizational Statement/Standing Operating Guidelines).
5 Test. of D. Fazio.

61d.

" Id.; Ex. 3.

8 Test. of D. Fazio.

% 1Id.

0 Jd.

" Id.; Ex. 3.

12 Test. of D. Fazio.

3 Id.; Test. of J. Maus.

4 Ex. 3.
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Fazio’s Appointment as Chief

7. In 2014, Fazio removed some firefighters from positions they held within the
Department and eliminated other positions.'® The shake-up in the Fire Department
caused hard feelings among some of the membership.'®

8. Jeff Maus is a member of the Fire Department.’” He has been a member for
approximately 15 years and serves as both a firefighter and an EMR.*® In 2013, Maus
was appointed to the position of captain by the prior fire chief.’® When Fazio became the
Chief in 2014, he eliminated the captain position and Maus was effectively demoted.?

9. After his position was eliminated, Maus began openly tape-recording the
Department’s monthly business meetings.?’

10. Some Fire Department members disapproved of Maus tape-recording the
meetings.? They expressed to Fazio and Indihar that they felt uncomfortable and hesitant
to speak freely knowing that they were being recorded.?® Maus was only aware of one
former Fire Department member who was not comfortable with Maus’ tape-recording of
meetings. That person has left the Fire Department, but not because of the tape-
recording.?

11.  Peggy Nelson is an EMR with the Fire Department.? Nelson has worked for
the Fire Department for approximately 23 years.? In addition to being an EMR, Nelson
was also a firefighter with the Department for approximately 14 years. Nelson also held
the position of Safety/Training Officer, during her work as a firefighter.2” Nelson retired
from her firefighter position in 2014 when Fazio replaced her as Safety/Training Officer.%
Nelson continues to work as an EMR with the Fire Department and responds to EMR
calls.?®

Political Advertisement

12. In late February 2021, Fazio decided to draft and pay for a political
advertisement in support of certain candidates seeking election to Township offices in the
March 9, 2021, election.*® The advertisement urged residents to vote for a slate of four

5 Test. of P. Nelson; Test. of J. Maus.
8 Test. of P. Nelson.

7 Test. of J. Maus.

8 Id.

9 Id.

20 d.

21 [d.

22 Id.; Test. of D. Fazio.

28 Test. of J. Maus; Test. of D. Fazio. See Ex. 7.
24 Test. of J. Maus.

25 Test. of P. Nelson.

%6 |d.

27 Id.

2 d.

2 d.

30 Test. of D. Fazio.
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candidates for Township offices in the upcoming election.?' One of the candidates that
Fazio sought to endorse was his wife, Belinda Fazio, who was running, unopposed, for
the office of Treasurer.®? Belinda Fazio is also a member of the Fire Department.3?

13.  On or about February 28, or March 1, 2021, Fazio telephoned each of the
22 members of the Fire Department to ask if they would be willing to include their names
on the advertisement that he was preparing to be placed in the local newspaper.3*

14. Fazio spoke to 20 of the 22 members personally.®® Fazio told these
members that he was placing an advertisement in The Tower News supporting current
Town Board Supervisors Byron Beihoffer and Larry Tahija, current Town Clerk Debby
Spicer, and acting Town Treasurer Belinda Fazio in the upcoming March 9, 2021,
election.® Fazio asked each member if they would be willing to include their name on the
advertisement as supporting these candidates, in their capacity as members of the Fire
Department.®”

15.  Eighteen members of the Fire Department agreed to allow their names to
be included in the advertisement.*

16. Peggy Nelson is one of the members who Fazio personally contacted
regarding the advertisement.*® On February 28, 2021, Fazio called Nelson and asked her
if she would include her name on the advertisement he was preparing.*® Nelson was
disturbed by the question. She believes in a secret ballot and she thought it was
inappropriate for her boss to ask her to publicly endorse certain candidates.*' Nelson told
Fazio that she did not want to include her name in the advertisement.*? Fazio responded
that Rod Politano, another fire department member, also said no.** Nelson replied that it
must be a “generational thing” and then she and Fazio talked about other fire department
matters unrelated to the advertisement.** Feeling uncomfortable with the exchange,
Nelson quickly ended the call.* Nelson had no further conversation with Fazio about the
advertisement.“¢

31 Ex. 8.

32 Id.; Test. of D. Fazio.

33 Test. of D. Fazio; Test. of J. Maus.
34 Test. of D. Fazio.

3 |d. (Fazio left voicemail messages for Maus and Josh Sherman but did not speak with them about the
advertisement. See Ex. 123.)

36 Test. of D. Fazio.

37 d.

38 Ex. 8.

39 Test. of D. Fazio; Test. of P. Nelson.
40 Test. of D. Fazio; Test. of P. Nelson.
41 Test. of P. Nelson.

42 d.

43 Id.; Test. of D. Fazio.

44 Test. of P. Nelson.

45 1d.

46 1d.
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17.  After her conversation with Fazio, Nelson grew concerned about potential
retaliation within the Fire Department against those who had declined to participate in the
advertisement.*

18.  Fazio also reached out to Jeff Maus about the advertisement. At 8:09 a.m.
on March 1, 2021, Fazio called Maus and left a voicemail message for him.*® In his
message, Fazio identified himself and asked Maus to give him a call when he got a
chance.* Fazio said nothing about the newspaper advertisement in his message.* Maus
did not return Fazio’s call or speak to Fazio prior to when Fazio submitted the
advertisement to The Tower News later that evening.!

Placement of the Political Advertisement

19. Respondent submitted the final version of the advertisement to The Tower
News via email at 8:11 p.m. on March 1, 2021.52 Fazio made no further changes to the
advertisement once he submitted it to the paper.®® The ad that was placed in the paper
read as follows:

GREENWOOD TOWNSHIP ELECTION
Tuesday, March 9, 2021
7am - 8pm Greenwood Town Hall

Vote for: ‘

Larry Tahija and Fj’] Byron Biehoffer - Supervisors,
Debby Spicer - Clerk, and [Ej Belinda Fazio - Treasurer.

These candidates truly support
both the TEwnship and Fire Department.

Vote: YES for Option B also!

Thank you!
This message is sponsored by the

following individuals who are members
of the Greenwood Township Fire Department:
Howard Ankrum, David Dejoode, Belinda Fazio, Dave Fazio, Jet Galonski,
Craig Gilbert, Hunter Gilbert, Mike Indihar, Roth Indihar, Eric Milbridge,
Tammy Mortaloni, Tom Mortaloni, Mickey Scipioni, Donovan Strong,
Kristal Strong, Brian Trancheff, Josh Villebrun, and Rick Worringer.

Tha content of this statement is not intended to reflact the views
of the Greenwood Township Fire Department or the Greenwood Township Board.

47 1d.

48 Ex. 4.

49 |d.; Test. of J. Maus.

50 Test. of J. Maus; Test. of D. Fazio.
5" Test. of J. Maus.

52 Test. of D. Fazio; Ex. 100.

53 Test. of D. Fazio.
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20. The advertisement stated that the identified political candidates “truly
support both the Township and Fire Department.”® The advertisement also urged
residents to vote in favor of a ballot initiative. Finally, the advertisement stated that it was
“sponsored by” a list of 18 individuals “who are members of the Greenwood Township
Fire Department.”® Following the list of individual names, the advertisement stated in
smaller font: “The content of this statement is not intended to reflect the views of the
Greenwood Township Fire Department or the Greenwood Township Board.”®® The
advertisement did not include Nelson’s or Maus’ names.*

21. Fazio paid for the advertisement himself.*® He did not solicit or accept
contributions for the costs associated with preparing and publishing the advertisement.%®

22. Maus never spoke to Fazio about the advertisement.®°
March 2, 2021 Meeting

23. On March 2, 2021, the Fire Department held its monthly business meeting.
Assistant Chief Indihar led the meeting because Chief Fazio was unable to attend.®' Prior
to the meeting, Fazio provided Indihar an outline of topics to discuss. Indihar followed
Fazio’s notes when he presented at the meeting.5? At the close of the meeting, Indihar
stated the following:

Then the last thing he’s got on there, he’s - Dave’s looking at putting
recognition of our township supervisors into the Tower News and the
free flyer that goes out all over. And | think he’s contacted pretty much
everyone who wants to be on there, but he’s got it on there that -
basically that a group of us really believe in Larry Tahija and Byron
Beihoffer and Debbie and Belinda as really supporting us and the
community.

So a number of people have — if Dave has not contacted you, talk to
Dave. You can be added to the list. | know some people said no. I'm
okay with that. You can say no. Doesn’t matter. But a number of us
did.s®

24.  Excluding Indihar, 11 of the members who agreed to include their names
on the advertisement attended the March 2, 2021, meeting.%* Three of the four members

5 Ex. 8.

55 Id.

56 Id.

57 Id.; Test. of P. Nelson, J. Maus.

58 Test. of D. Fazio.

59 Id.

60 Test. of J. Maus.

61 Test. of D. Fazio; Test. of M. Indihar.
62 Test. of D. Fazio; Test. of M. Indihar; Exs. 101 - 103.
63 Ex. 105 at 23-26.

64 Ex. 2.
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whose names were not included on the advertisement also attended the meeting: Jeff
Maus, Peg Nelson, and Rob Palotona.%

25. Town Treasurer Belinda Fazio and Town Clerk Debby Spicer also attended
the March 2, 2021, meeting.® Both were candidates on the ballet and were named in the
advertisement.®” Spicer is not a member of the Fire Department and had never attended
a Fire Department meeting before.® It was unclear why Spicer attended the business
meeting.®®

26. Nelson was shocked and concerned that Assistant Chief Indihar would
encourage members to put their names on a political advertisement endorsing specific
candidates during the Fire Department’s business meeting.”” Nelson felt it was
inappropriate for her supervisor to pressure her to support specific candidates.” Nelson
walked out at the end of the meeting because she did not want to get into a heated
conversation with anyone about the advertisement.”

27.  Nothing Indihar said during the March 2, 2021, meeting caused Nelson to
change her mind and include her name on the advertisement.” Nelson notes that she
has “not yet” encountered any retaliation as a result of declining to lend her name to the
ad.™

28. Jeff Maus also attended the March 2, 2021, meeting.”® As was his custom,
Maus tape-recorded the meeting.’®

29. Maus first learned of the advertisement when Indihar mentioned it at the
meeting.”” Maus concluded that the advertisement was likely the reason Fazio had called
him the day before. Maus felt ill-at-ease and worried about potential retaliation or other
repercussions for not including his name on the advertisement.” Maus did not realize
during the meeting that the advertisement had already been submitted to the newspaper
for publication.” Maus made no effort during or after the meeting to include his name on
the advertisement.® Ultimately, Maus was never asked to include his name on the
advertisement and he never declined to do so.®

65 Id.

66 |d.; Test. of D. Fazio; Test. of J. Maus; Test. of T. Mortaloni.
67 Ex. 8.

68 Test. of J. Maus.

69 Id.

70 Test. of P. Nelson.
.

2 d.

3.

4 d.

75 Test. of J. Maus; Ex. 2.
76 Test. of J. Maus.

7.

8 Ud.

.

80 Id.

81 1d.
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30. Maus also never had a conversation with Indihar about the advertisement.®
31.  The advertisement was published in The Tower News on March 5, 2021 .83

32. Excluding Fazio and Indihar, all but one of the members whose names
appeared in the advertisement attested that they included their names voluntarily and
were not compelled to participate in the act.®

33.  Atthe next monthly Fire Department business meeting, a motion to prohibit
the recording of business meetings was passed pending review by Township legal
counsel.®

Campaign Complaint

34. Complainant filed this Complaint on March 9, 2021, alleging Respondents
violated Minn. Stat. §§ 211B.04 and 211B.09 (2020).

35. By Order dated March 11, 2021, Presiding Judge James E. LaFave
determined that the Complaint sufficiently alleged a prima facie violation of Minn. Stat.
§ 211B.09, and dismissed the alleged violation of Minn. Stat. § 211B.04.%

36. Following prehearing conferences, an evidentiary hearing was originally
scheduled for May 19, 2021, but was continued at the request of the parties to July 22,
2021.87

37. The Panel held an evidentiary hearing via Microsoft Teams on July 22,
2021. The record closed on July 30, 2021, with the receipt of the parties’ written closing
arguments.

Based upon the foregoing Findings of Fact, the undersigned Panel makes the
following:

CONCLUSIONS OF LAW

1. The Panel is authorized to consider this matter pursuant to
Minn. Stat. § 211B.35 (2020).

2. Complainant bears the burden of proof as to the allegations in the
Complaint. The standard of proof of a violation of Minn. Stat. § 211B.09 is a
preponderance of the evidence.®

82 Id.

8 Ex. 8.

84 See Exs. 115-129; Test. of T. Mortaloni. No declaration or testimony was provided by fire department
member Josh Villebrun whose name was included on the advertisement.

8 Ex. 7; Test. of D. Fazio.

8 Notice of Determination of Prima Facie Violation and Order for Prehearing Conference (Mar. 11, 2021).
87 Letter from Molly Ryan to Presiding Judge LaFave (May 3, 2021).

8 Minn. Stat. § 211B.32, subd. 4 (2020).
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3. Minn. Stat. § 211B.09 states:

An employee or official of the state or of a political subdivision may not use
official authority or influence to compel a person to apply for membership
in or become a member of a political organization, to pay or promise to pay
a political contribution, or to take part in political activity. A political
subdivision may not impose or enforce additional limitations on the political
activities of its employees.®°

4. The word “compel” is commonly defined to mean to “drive or urge forcefully
or irresistibly,” or “to cause to do or occur by overwhelming pressure.”

5. Complainant failed to establish by a preponderance of the evidence that
Respondents violated Minn. Stat. § 211B.09, by using their official authority or influence
to compel members of the Greenwood Township Fire Department to include their name
on an advertisement endorsing a slate of candidates in the March 9, 2021, Township
election.

6. The attached Memorandum explains the reasons for these Conclusions of
Law and is incorporated by reference.

Based on the hearing record, and for the reasons stated in the following
Memorandum, the Panel makes the following:

ORDER

The Complaint filed by Dr. Joann Bassing against Mike Indihar and Dave Fazio is
DISMISSED.

Dated: August 13, 2021

JAMES E. LAFAVE
Presiding Administrative Law Judge

4]

ANN C. O'REWLY
Administrative Law Judge

I 2o

LAURASUE SCHLATTER
Administrative Law Judg

8 Minn. Stat. § 211B.09 (emphasis added).
% See “Compel,” Meriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/compel (last
visited Mar. 10, 2021).
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NOTICE

Pursuant to Minn. Stat. § 211B.36, subd. 5 (2020), this is the final decision in this
case. Under Minn. Stat. § 211B.36, subd. 5, a party aggrieved by this decision may seek
judicial review as provided in Minn. Stat. §§ 14.63-.69 (2020).

MEMORANDUM

Minn. Stat. § 211B.09 prohibits public employees from using their official authority
or influence to “compel” persons to “take part in a political activity.” The commonplace
understanding of the word “compel” is to “drive or urge forcefully or irresistibly,” or “to
cause to do or occur by overwhelming pressure.”’

Although “political activity” is not defined in the Fair Campaign Practices Act, the
Act defines “political purposes” to mean an act “intended or done to influence, directly or
indirectly, voting at a primary or other election.”®? Endorsing candidates in campaign
material is a political activity for purposes of Minn. Stat. § 211B.09.

Complainant maintains that Respondents acted in their official capacities when
they solicited members to include their names on a political advertisement endorsing
certain Township candidates, including Fazio’s wife. Given Respondents’ authority over
the members, Complainant contends the solicitation amounted to compulsion in violation
of Minn. Stat. § 211B.09.

Complainant notes that Respondents are the members’ commanding officers and
have the power and authority to recommend them for termination. Fazio also approves
members’ pay, pension, and bonuses. Moreover, Complainant maintains that
Respondents have used this power differential in the past to create a culture of
intimidation and retaliation. Complainant also points out that Fazio was not just asking for
public support of these candidates, he was asking members to publicly identify
themselves as members of the Fire Department, making the absence of a name in the
list even more conspicuous.

Although neither Peggy Nelson nor Jeff Maus included their names on the
advertisement, both felt the solicitation was inappropriate and both worried about potential
retaliation or “fallout” for having not done so. Complainant contends that the testimony of
Nelson and Maus and the totality of the circumstances is sufficient to demonstrate a
violation of section 211B.09.

The evidence presented during the evidentiary hearing established that Fazio
called each of the 22 members of the Fire Department on February 28 or March 1, 2021.
Fazio spoke directly with 20 of the 22 members. Fazio explained he was placing an
advertisement in support of the four candidates and asked each member whether they
wanted to include their name on the advertisement. Eighteen members agreed to include

91 See “Compel,” Meriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/compel (last
visited Mar. 10, 2021).
92 Minn. Stat. § 211B.01, subd. 6 (2020)
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their names. Excluding Fazio and Indihar, 15 members submitted declarations or testified
that they did not feel compelled to do so.

Two members, including Peggy Nelson, declined to include their names on the
advertisement. Nelson thought the request was inappropriate, but concedes that Fazio
accepted her answer and mentioned that another member had likewise declined. Nelson
notes that she has “not yet” encountered any retaliation as a result of declining to lend
her name to the advertisement.

Jeff Maus received a voicemail message from Fazio on March 1, 2021. Fazio did
not mention the advertisement in his message and Maus did not call Fazio back. Maus
first learned of the advertisement at the March 2, 2021, meeting. At this point, the
advertisement had already been submitted to the paper for publication, without Maus’
name included. Indihar’'s announcement at the meeting regarding the advertisement
caused Fazio to worry that he may face retaliation for not having included his name. But
Indihar's comments did not compel Maus to contact Fazio or include his name.

Calling subordinate employees to participate in a campaign advertisement is ill-
advised and cannot be condoned. This is particularly true when one is in a position of
authority and married to one of the candidates. Nevertheless, Complainant has failed to
demonstrate that Fazio’s telephone calls to the members or Indihar’'s mention of the
advertisement at the March 2, 2021, meeting amounted to compelling the members to
take part in political activity. While Maus and Nelson felt pressured to agree to lend their
names to the advertisement, they were not actually forced to do so. And, most notably,
the advertisement did not include their names.

A showing of compulsion requires more than just a feeling of pressure. At the very
least, it requires a showing that the official has driven or urged forcefully or irresistibly --
if not actually caused the person by overwhelming pressure -- to engage in the prohibited
act. Neither Nelson’s nor Maus’ testimony established, by a preponderance of the
evidence, that Fazio’s or Indihar’s actions amounted to compelling Nelson or Maus to
engage in political activity. Indeed, Maus was never actually asked to include his name in
the ad by Fazio because Maus did not return Fazio’s telephone call. In addition, by the
time of the March 2, 2021, meeting where Indihar discussed the advertisement, the final
proof of the advertisement had already been submitted for publication and did not include
Maus’ name.

Similarly, Nelson promptly declined to include her name in the advertisement and
Fazio accepted that response. Nelson’s name was not included in the advertisement.

Finally, none of the 18 members of the Department whose names appeared in the
advertisement have asserted that they were compelled to lend their name to the
endorsement. Indeed, 15 of the 16 members other than Fazio and Indihar executed
declarations affirming their voluntary support for the advertisement.

In short, Complainant has failed to establish that any member of the Fire
Department was compelled to include their name in the advertisement, as the term
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‘compel” is commonly defined. Because the statute allows for criminal penalties,® it must
be strictly construed according to the common meaning of the words contained in the
statute, and a clear nexus between the alleged coercive conduct and the political activity
must be demonstrated.*

Accordingly, the Panel finds that Complainant has failed to establish by a
preponderance of the evidence that Respondents violated Minn. Stat. § 211B.09, by using
their official authority or influence to compel members of the Greenwood Township Fire
Department to include their name on an advertisement endorsing a slate of candidates in
the March 9, 2021, Township election. The Complaint is, therefore, dismissed.

J.E.L,A.C.O,L.S.

O’REILLY, Judge, concurring.

While | join in the Panel's decision in this case, | submit this concurrence to
emphasize the significant concern | have with Respondents’ actions in requesting that
their subordinates participate in political activity or attempting to compel their
subordinates to engage in such activity.

Here, Maus was not actually asked to lend his name to the advertisement and
Nelson flatly declined. Therefore, they were not actually “compelled” to engage in political
activity. It cannot be ignored however, that while neither Nelson’s nor Maus’ names
appeared in the advertisement, their absence from the ad made an implied political
statement to their small community over which they had no control.

Chief Fazio and Assistant Chief Indihar’'s actions, while not a violation of
Minn. Stat. § 211B.09, under the specific facts of this case, present serious questions as
to their professional judgment and the type of working environment they have created at
the Greenwood Township Fire Department. A fire chief and assistant chief have
significant authority and control over their subordinates, including control over their
subordinates’ continued employment and working conditions. Thus, it is entirely possible
that a subordinate could feel compelled to reluctantly go along with an inappropriate
political request from a superior, even if the subordinate disagrees, to prevent difficulties
in the future.

In this case, there was no testimony that any member was actually “compelled” to
engage in political activity. Because the Panel is required to strictly construe the plain
language of the potentially criminal statute, there was no violation. However, there are

% Minn. Stat. § 211B.19 (2020) provides that a violation of a provision of chapter 211B for which no other
penalty is provided is a misdemeanor.

% State v. Stevenson, 656 N.W.2d 235, 238 (Minn. 2003) (The rule of lenity states that “[w]hen the statute
in question is a criminal statute, courts should resolve ambiguity concerning the ambit of the statute in favor
of lenity”). See also, In re Welfare of C.R.M., 611 N.W.2d 802, 805 (Rule of lenity requires criminal statutes
to be strictly construed).
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circumstances that this Judge can imagine where stronger pressure and urging could
result in a violation.

Had Minn. Stat. § 211B.09 been written to say, “[a]ln employee or official of the
state or of a political subdivision may not use official authority or influence to compel or
attempt to compel a person to . . . to take part in political activity,”® a violation would
certainly have been found in this case and a significant penalty imposed. But as the
statute is written, an attempt is not sufficient to find a violation.

Finally, should any retaliation or other reprisal arise out of any member’s failure or
refusal to lend his or her name to the political advertisement, it would likely trigger legal
action beyond a campaign complaint — costly legal action into which the Fire Department
and Township could be brought. Respondents are, thus, well advised to avoid this type
of political action in the future and ensure that the members whose names did not appear
on the ad do not suffer any negative consequences as a result.

A. C.O.

% |talicized portion added by the Administrative Law Judge.
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