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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

Robert Jensen,

Complainant, ORDER OF DISMISSAL
VS.

Bobbie Osterberg,

Respondent.

On October 15, 2020, Robert Jensen (Complainant) filed a Fair Campaign
Practices Complaint (Complaint) with the Office of Administrative Hearings. The
Complaint alleges that Bobbie Osterberg (Respondent) violated Minn. Stat. §§ 211B.07
and 211A.12 (2020) in connection with her campaign for Mayor of Alexandria in the
general election to be held on November 3, 2020.

The Chief Administrative Law Judge assigned this matter to Administrative Law
Ann C. O’Reilly pursuant to Minn. Stat. § 211B.33 (2020).

After reviewing the Complaint and attached documents, and for the reasons set
forth in the Memorandum below, the Administrative Law Judge finds that the Complaint
does not establish prima facie violations of Minn. Stat. §§ 211B.07 or 211A.12.

Based upon the record in this case, the Administrative Law Judge issues the
following:

ORDER

The Complaint filed by Robert Jensen against Bobbie Osterberg is DISMISSED.

Dated: October 20, 2020

ANN C. O'REILLY
Administrative Law Judge



NOTICE

Pursuant to Minn. Stat. § 211B.36, subd. 5 (2020), this Order is the final decision
in this matter. A party aggrieved by this decision may seek judicial review as provided in
Minn. Stat. §§ 14.63-.69 (2020).

MEMORANDUM

Respondent is a current Alexandria City Council member and a candidate for
Mayor of Alexandria in the general election to be held on November 3, 2020."
Respondent’s opponent in the mayoral race is Todd Jensen.?

Complainant accuses Respondent of “using city staff and city resources to
campaign against her opponent,” Todd Jensen, in violation of Minn. Stat. §§ 211B.07 and
211A.12.3 Complainant asserts that by using city staff and resources, Respondent is
“creating undue influence on city staff not to vote for Mr. Jensen” and is “accepting a
donation from the city in excess of the $600 limit.”

In support of his claim, Complainant submitted a screen shot of a Facebook page
called, “The Truth About Todd.” On the page is a comment that appears to have been
posted from Respondent’s campaign Facebook account, “Bobbie Osterberg 2020.”6
Respondent’s post reads as follows:

Planning to attend the October 12 City Council meeting AND participate in
the Public Comments opportunity? It would be great and very helpful if
speakers would write out/type their message whether attending in person
or online. After the message is presented, the written message can be
distributed to the Echo Press, Voice of Alexandria, and the City Council
members. Those attending online can email their comments to the City
Administrator at: mschultz@alexandriamn.city.  #CityofAlexandria,
#VoiceofAlexandria, #echopress. Disclaimer-These comments and
opinions are my own as a solitary member of the Alexandria City Council.
They do not necessarily reflect the opinions of the other Council members
or employees of the City.’

Complainant does not explain how Respondent’s post amounts to undue influence
on voters in violation of Minn. Stat. § 211B.07. Nor does he explain how it evidences
Respondent received in-kind contributions from the city in excess of the $600 limit under
section 211A.12.
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l. Standard for Prima Facie Determination

To establish a prima facie violation of the Fair Campaign Practices Act, the
complainant must allege sufficient facts to show that a violation of law has occurred.? The
complaining party must submit evidence or allege facts that, if accepted as true, would
be sufficient to prove a violation of Minn. Stat. §§ 211A.01-.14, 211B.01-.37 (2020).°

For purposes of a prima facie determination, the judge must accept the facts that
are alleged in the complaint as true, without independent substantiation, provided that
those facts are not patently false or inherently incredible.’® A complaint must be dismissed
if it does not include evidence or allege facts that, if accepted as true, would be sufficient
to prove a violation of Minn. Stat. §§ 211A.01-.14, 211B.01-.37."

Il Minnesota Statutes Section 211B.07 (Undue Influence of Voters Prohibited)

Minn. Stat. § 211B.07 prohibits undue influence on voters and provides as follows:

A person may not directly or indirectly use or threaten force, coercion,
violence, restraint, damage, harm, loss, including loss of employment or
economic reprisal, undue influence, or temporal or spiritual injury against
an individual to compel the individual to vote for or against a candidate or
ballot question. Abduction, duress, or fraud may not be used to obstruct or
prevent the free exercise of the right to vote of a voter at a primary or
election, or compel a voter to vote at a primary or election. Violation of this
section is a gross misdemeanor.

To allege a prima facie violation of Minn. Stat. § 211B.07, Complainant must put
forward facts that would support finding Respondent used or threatened “force, coercion,
violence, . . . harm, loss, including loss of employment or economic reprisal, undue
influence, or temporal or spiritual injury” against an individual to “compel” that person to
vote for or against a candidate. The Merriam Webster Dictionary defines “compel” to
mean “to drive or urge forcefully or irresistibly”; or “to cause to do or occur by
overwhelming pressure.”'?

Complainant has failed to allege any facts to support finding that Respondent used
or threatened force, coercion, violence, or undue influence of any manner to compel
persons to vote for or against a particular candidate in violation of Minn. Stat. § 211B.07.
Complainant alleges only that Respondent posted a comment on a Facebook account in
which she encourages people planning on presenting public comment at an upcoming
city council meeting to submit their comments in writing to the city administrator. The fact
that Respondent posted her comment on a Facebook account that appears to be a forum

8 Minn. Stat. § 211B.32, subd. 3 (2020).

% Barry and Spano v. St. Anthony-New Brighton Indep. Sch. Dist. 282, 781 N.W.2d 898, 902 (Minn. Ct.
App. 2010).

10 q.
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2 Merriam Webster Collegiate Dictionary 253 (11" ed. 2003).
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opposed to Mr. Jensen’s candidacy,'® is not sufficient to demonstrate undue influence or
the type of coercion necessary to form the basis of a section 211B.07 claim.

M. Minnesota Statutes 211A.12 (Contribution Limits)

Minn. Stat. § 211A.12 prohibits candidates for an office with a territory of fewer
than 100,000 residents, from accepting more than $600 in contributions from any
individual. The statute reads in pertinent part:

A candidate or a candidate's committee may not accept aggregate
contributions made or delivered by an individual or committee in excess of
$600 in an election year for the office sought and $250 in other years; except
that a candidate or a candidate's committee for an office whose territory has
a population over 100,000 may not accept aggregate contributions made or
delivered by an individual or committee in excess of $1,000 in an election
year for the office sought and $250 in other years.'

Complainant fails to allege any facts to support finding that Respondent accepted
a contribution, in-kind or otherwise, from an individual or committee in excess of $600.
Respondent’s post on the Facebook account advising those planning on attending a city
council meeting to submit their comments in writing to the city administrator, does not
evidence a contribution of any sort, let alone an in-kind contribution city resources or staff

time.

V. Conclusion

Complainant failed to establish prima facie violations of Minn. Stat. §§ 211B.07 or
211A.12 on the part of Respondent. Therefore, the Complaint is DISMISSED.

A.C.O.

3 Complaint Ex. 1 (The Facebook account is called, “The Truth about Todd.”).
4 Minn. Stat. § 211A.12.
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