OAH 60-0320-38740

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

Republican Party of Minnesota,
FINDINGS OF FACT,
Complainant, CONCLUSIONS OF LAW,

AND ORDER
VS.

Nathan Miller and Miller for SD9 (#18849),

Respondents.

This Fair Campaign Practices complaint (Complaint) is pending before the
following panel of three Administrative Law Judges: James E. LaFave (Presiding Judge),
Jessica A. Palmer-Denig, and Kimberly Middendorf (Panel).

The matter was submitted to the Panel based on the record created at the probable
cause hearing, the underlying record, including the Complaint, the Prima Facie
Determination, the Probable Cause Order, and the parties’ final submissions and oral
argument. The parties came before the Panel for final closing arguments on December 6,
2022, and the record closed on that date.

Benjamin N. Pachito, The Jacobson Law Group, represented the Republican Party
of Minnesota (Complainant). Nathan Miller (Respondent Miller) appeared on his own
behalf and on behalf of his campaign committee, Miller for SD9 (#18849), without legal
counsel.

STATEMENT OF THE ISSUES

1. Did Complainant demonstrate by a preponderance of the evidence that
Respondents violated Minn. Stat. § 211B.02 (2022), by knowingly falsely claiming or
implying that Respondent Nathan Miller had the support or endorsement of the Minnesota
Republican Party?

2. If so, what penalty is appropriate?

SUMMARY OF CONCLUSIONS

Complainant established that Respondents knowingly falsely implied that
Respondent Miller had the support or endorsement of a major political party in violation
of Minn. Stat § 211B.02. The Panel concludes that a penalty in the amount of $250 is
appropriate for the violation.



Based on the record and proceedings herein, the undersigned Panel of
Administrative Law Judges makes the following:

FINDINGS OF FACT

1. Respondent Miller was a write-in candidate for State Senate District 9 (SD9)
in the general election held on November 8, 2022." Respondent Miller serves as the
chair of Miller for SD9 (#18849), which is his campaign committee.?

2. Respondent Miller is a member of the Republican Party of Minnesota (RPM
or Republican Party).® He attended the Otter Tail County Republican Party endorsing
convention held on April 23, 2022, as an elected party delegate for Eagle Lake
Township.*

3. Respondent Miller sought, but did not obtain, the endorsement of the RPM
for his candidacy for SD9 at the endorsing convention.® Instead, Jordan Rasmusson
earned the Republican Party endorsement for SD9 after receiving the support of over
64% of the local party delegates on the first ballot.®

4. On August 9, 2022, Rasmusson defeated Respondent Miller in the
Republican Party primary election for SD9.”

5. After losing the primary election, Respondent Miller launched a write-in
campaign for SD9.8

6. On September 14, 2022, Respondent Miller announced his write-in
candidacy for SD9 in an open letter addressed to Jordan Rasmusson that was published
in several local newspapers with circulations throughout the SD9 area.®

7. In early October 2022, a campaign event flyer was disseminated in SD9,
including in the city of Perham.'® The flyer advertised a political rally to be held in
Perham, Minnesota on October 15, 2022."" According to the flyer, the rally was in support
of conservative candidates in Otter Tail County and was hosted by the “Caravan of
Patriots.”!?

' Complaint (Oct. 14, 2022).

2 Id.; Respondent’s Responsive Brief at [ 1.
3 Testimony (Test.) of Nathan Miller; Complaint at Exhibit (Ex.) D.
4 Test. of N. Miller.

5 Complaint at [ 3.

61d. at | 4.

"Id. at 5.

81d. at | 7; Ex. 107.

% Respondent’s Responsive Brief at § 7.

0 Complaint at [ 16; Test. of Pauline Nelson.
" Exhibit (Ex.) A.

2 Id.
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8. Respondent Miller had been contacted by a member of the group “Caravan

of Patriots” inviting him to attend the rally.”™ Respondent Miller agreed to attend the
rally.™

9. Respondent Miller was listed on the flyer advertising the rally as one of
two candidates who would be attending the event. Under Respondent Miller's name was
the descriptor: “(SD9 — Republican Party).” An image of the campaign flyer appears

COUNTY

RALLY FORTHE CONSER

CANDIDATESINOTTER
COUNTY.

HOSTED BY CARAVAN OF PA

- Nathan Mlller_
(SD S - REPUBLICAN PAR

- Joey Geiszler |
(SHERIFF - OTC)

L.ocation - Across from the
Pizza Ranch, Perham

Date - Saturday (107157

Time - 10:00am - Noon

10. Respondent Miller posted the campaign flyer on his campaign website
(www.millerforsd9.com) approximately one week prior to the event,’ and the flyer
remained posted on the website for approximately one week.'®

11. Respondent knew he was not the Republican Party’s endorsed candidate
for SD9 when he posted the flyer on his campaign website.!”

'3 Respondent’s Responsive Brief at § 9.

4 d.

5 Complaint at 1 14, 18; Ex. A.

16 Test. of N. Miller; Respondent’s Responsive Brief at | 10.
7 Test. of N. Miller.
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12. Complainant filed the Complaint against Respondents with the Office of
Administrative Hearings on October 14, 2022."8

13. By Order dated October 19, 2022, the Presiding Administrative Law Judge
found the Complaint alleged a prima facie violation of Minn. Stat. § 211B.02 and set the

matter on for a probable cause hearing to be conducted by telephone on October 24,
2022.19

14. By order dated October 27, 2022, the Presiding Administrative Law Judge
found there was probable cause to believe Respondents violated Minn. Stat. § 211B.02
and that the matter should be assigned to a panel of administrative law judges for a final
determination.?®

15. By Order dated November 8, 2022, the Chief Administrative Law Judge
assigned this matter to the Panel and set this matter on for an evidentiary hearing to be
held on November 18, 2022.2"

16. Jordan Rasmusson, the RPM endorsed candidate, was elected State
Senator for SD9 in the November 8, 2022, general election.?? Respondent Miller
received approximately nine percent of the votes cast as write-in candidate.??

17.  On November 15, 2022, the Presiding Administrative Law Judge held a
prehearing conference with the parties by telephone.?* During the prehearing
conference, the parties agreed to waive the evidentiary hearing and to submit the matter
to the Panel based on the record with additional submissions and written closing
arguments to be filed by December 5, 2022.2° The parties were given until November 23,
2022, to notify the Presiding Judge whether they wished to present oral closing
arguments.?6

18.  On November 23, 2022, Respondent Miller requested an opportunity to
present oral closing argument.?’

19.  The Panel convened for oral argument by telephone on December 6, 2022,
and the record closed on that date.

20.  Any portion of the Memorandum below that constitutes a Finding of Fact is
incorporated as such herein.

'8 Complaint.

19 See Notice of Determination of Prima Facie Violation and Notice of and Order for Probable Cause Hearing
(Oct. 19, 2022).

20 Order on Probable Cause (Oct. 27, 2022).

21 See Notice of Panel Assignment and Order for Evidentiary Hearing (Nov. 8, 2022).
22 Respondent’s Responsive Brief at [ 16.

23 |d. See also, Index - Election Results (state.mn.us).

24 See First Prehearing Order (Nov. 16, 2022).

2 /d.

% d.

27 See Second Prehearing Order (Nov. 29, 2022).
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Based upon the foregoing Findings of Fact, the undersigned Panel of Administrative
Law Judges makes the following:

CONCLUSIONS OF LAW

1. The Panel is authorized to consider this matter pursuant to
Minn. Stat. § 211B.35 (2022).

2. Complainant bears the burden to prove a violation of Minn. Stat. § 211B.02
by a preponderance of the evidence.?®

3. Minn. Stat. § 211B.02, provides as follows:

A person or candidate may not knowingly make, directly or indirectly, a false
claim stating or implying that a candidate or ballot question has the support
or endorsement of a major political party or party unit or of an organization.
A person or candidate may not state in written campaign material that the
candidate or ballot question has the support or endorsement of an individual
without first getting written permission from the individual to do so.

4. The RPM is a major political party for purposes of Minn. Stat. § 211B.02.%°

5. Complainant established by a preponderance of the evidence that
Respondents disseminated the campaign flyer at issue by posting it on their campaign
website.

6. Complainant established by a preponderance of the evidence that
Respondents violated Minn. Stat. § 211B.02, by knowingly and falsely implying that
Mr. Miller had the support or endorsement of the RPM for the office of SD9 in the general
election held on November 8, 2022.

7. It is appropriate to impose a civil penalty against Respondents in the amount
of $250 for the violation of Minn. Stat. § 211B.02.

8. The attached Memorandum explains the reasons for these Conclusions of
Law and is incorporated by reference.

Based upon the record herein, and for the reasons stated in the following
Memorandum, the Panel makes the following:

28 Minn. Stat. § 211B.32, subd. 4 (2022).
2 See Minn. Stat. § 200.02, subd. 7 (2022) (defining “major political party”).
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ORDER

1. By 4:30 p.m. on Friday, January 13, 2023, Respondents shall pay a civil
penalty of $250 for violating Minn. Stat. § 211B.02.

2. The penalty shall be paid by check made to the order of: “Treasurer, State
of Minnesota,” and remitted to the Office of Administrative Hearings. The docket number,
60-0320-38740, should be included on the check.

Dated: December 9, 2022

-
JANEZS E. LAFAVE <

Presiding Administrative Law Judge

SSICA A. PALMER-DENIG
dministrative Law Judge

KIMBERLY MIDDENDORF
Administrative Law Judge

NOTICE

Pursuant to Minn. Stat. § 211B.36, subd. 5 (2022), this is the final decision in this
case. Under Minn. Stat. § 211B.36, subd. 5, a party aggrieved by this decision may seek
judicial review as provided in Minn. Stat. §§ 14.63-.69 (2022).
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MEMORANDUM

Minn. Stat. § 211B.02 prohibits a person or candidate from knowingly making a
false claim stating or implying that the candidate has the support or endorsement of a
major political party or of an organization. The statute “punishes speech only when the
speaker knows that it will lead others to believe wrongly that a candidate has the support
of a party or organization.”® It does not punish inadvertent falsehoods.?’

Respondent Miller concedes that he posted the campaign flyer on his campaign
website. He notes that the flyer was created by a third party, but he admits that he
distributed the flyer through his campaign website for approximately one week.

Respondent Miller is an active member of the Republican Party and describes
himself to be a “Constitutionally inspired,” conservative Republican.®? Respondents argue
that the flyer indicates only that Respondent Miller is a member of the Republican Party.
They contend that it does not falsely state or imply that Respondent Miller is endorsed or
supported by the RPM.33 Respondent Miller asserts that he lacked the specific intent
required to establish a violation.

Respondents maintain that the facts in this case are similar to Schwichtenberg v.
Ortman.®* In that case, a candidate who was not endorsed by the Republican Party of
Minnesota, disseminated campaign lawn signs prior to the primary election that included
the phrase “Republican for State Senate” under her name.3® The complaint alleged that
use of the word “Republican” falsely implied endorsement.®® The panel of administrative
law judges dismissed the claim. The panel held that, unlike use of the initials “DFL,” use
of the word “Republican,” standing alone, does not imply endorsement by the Republican
Party.% Instead, it signifies membership in or affiliation with the political party.3®

This case is distinguishable from Ortman. Unlike Ortman, Respondents
disseminated a campaign flyer for an Otter Tail County candidates’ event that identified
Respondent Miller as “SD9 — Republican Party.”3 The flyer did not say only “Republican”
and it did not include a qualifier, such as “Republican Party Member.” Instead, it
unequivocally stated “Nathan Miller (SD9 — Republican Party).”

30 Niska v. Clayton, No. A13-0622, 2014 WL 902680, at *8 (Minn. Ct. App. Mar. 10, 2014), review denied
(Minn. June 25, 2014) (citing In re Ryan, 303 N.W.2d 462, 467 (Minn. 1981)).

31 d.

32 Complaint at Ex. D.

33 Niska v. Clayton, No. A13-0622, 2014 WL 902680, at *8 (Minn. Ct. App. Mar. 10, 2014), review denied
(Minn. June 25, 2014) (citing /n re Ryan, 303 N.W.2d 462, 467 (Minn. 1981)).

34 OAH 7-0320-22993-CV, Findings of Facts, Conclusions of Law, and Order (Minn. Office Admin. Hearings,
Sept. 19, 2012).

3 Jd.

3% Jd.

37 1d. at 6.

38 |d.

3 Ex. A (emphasis added).
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In Niska v. Clayton,*® the Minnesota Court of Appeals upheld a decision of this
tribunal finding that a person violated Minn. Stat. § 211B.02 by using the term “Republican
Party of Minnesota” on multiple documents and on his website to promote candidates
who lacked the party’s endorsement.*! Similarly, in Schmitt v. McLaughlin,*? the
Minnesota Supreme Court held that an unendorsed candidate’s use of the initials “DFL”
violated the statute because it implied to the average voter that the candidate had the
endorsement, or at the very least the support of, the DFL Party.

Respondent Miller is an active member of the Republican Party and he did not use
the word “endorsed” in campaign material. Nevertheless, the statute prohibits knowingly
false implications of support or endorsement of a major political party, not just false claims
of support or endorsement.

Respondent did not secure the Republican Party endorsement and he lost the
primary election to the RPM’s endorsed candidate. Yet, Respondent Miller posted the
rally flyer on his campaign website that included his name followed by the descriptor
“SD9 — Republican Party.” By coupling the reference to the Republican Party, which is a
specific organization, with the SD9 race, he implied party support for his candidacy.
Respondent Miller admitted that at that time he posted the flyer on his campaign website,
he knew the flyer listed “Republican Party” under his name and he knew the Republican
Party did not endorse or support his candidacy for SD9. Respondent Miller did not qualify
the implication created by the dissemination of this literature by adding that he was only
a member of the Republican Party or clarify the flyer's statement with confirmation that
he was not endorsed.

The Panel concludes that the use of the phrase “Republican Party” without
qualification by an unendorsed candidate falsely implies support or endorsement of a
major political party. Therefore, Panel finds Complainant established by a preponderance
of the evidence that Respondents knowingly violated section 211B.02. The Panel further
concludes that a penalty should be imposed for this violation.

To ensure consistency in the application of administrative penalties across types
of violations of the Fair Campaign Practices Act, the Office of Administrative Hearings
uses a “penalty matrix” to guide decision-making. The matrix categorizes violations based
upon the willfulness of the misconduct and the impact of the violation upon voters and is
set forth as follows:*?

40 Niiska v. Clayton, 2014 WL 902680 (Minn. Ct. App. 2014), review denied (Minn. June 25, 2014).

41 Niska v. Clayton, No. 68-0325-30147, 2013 WL 1411608 (Minn. Office Admin. Hearings Mar. 12, 2013).
42 275 N.W.2d 587, 591 (Minn. 1979). See also In re Ryan, 303 N.W.2d 462, 465-66 (Minn. 1981) (holding
that placing the terms “DFL” and “LABOR ENDORSED” on campaign materials violated the statute).

43 See Penalty Matrix (https://mn.gov/oah/self-help/administrative-law-overview/fair-campaign.jsp); Fine v.
Bernstein, 726 N.W.2d 137, 149-50 (Minn. Ct. App.), review denied (Minn. 2007).
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Gravity of Violation

Minimal/no impact on Some impact on several Many voters misled, process

voters, easily voters, difficult to comupted, unfair advantage
countered comect/counter created

$1,200 — 2,400 and/or Refer to

52,400 — 5000 andfor Refer to

$600 - 1,200 County Attorney County Attorney
§250 - 600 5600 - 1.200 51,200 - 2,400 and/or Refer to
County Attorney
50 - 250 $400-600 5600 - 1,200

Because every case is unique, however, the Panel may depart from the
presumptive penalty listed in the matrix.**

Complainant maintains that Respondent Miller's dissemination of the flyer was
deceptive and gave Miller an unfair advantage, especially among voters who vote
exclusively based on party endorsement. Respondents maintain that there was no impact
on the race.

The Panel finds Respondents’ violation was negligent and may have had some
impact on voters. However, given that Respondent Miller was a write-in candidate, it is
not likely that many voters were misled or confused. Moreover, Respondent Miller widely
publicized the fact that he was a write-in candidate running against the RPM endorsed
candidate. These factors mitigate the violation and support imposition of a penalty at the
lower end of the range.

The Panel concludes that a penalty of $250 is an appropriate sanction for
Respondents’ violation.

J.E.L,J.P.D, K. M.

4 Id.
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