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STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS

FOR THE DEPARTMENT OF ADMINISTRATION

In the Matter of the Application of Sigrid Arnott FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND RECOMMENDATION

This matter came before Administrative Law Judge Eric L. Lipman for an
evidentiary hearing on June 22 and 23, 2020.

The hearing record was initially due to close on July 31, 2020, following the
receipt of the parties’ closing arguments. However, on October 27, 2020, the
Administrative Law Judge reopened the hearing record so as to receive an additional
exhibit from the Applicant — Exhibit 182. The hearing record finally closed on that date.

Nathan J. Hartshorn, Assistant Attorney General, appeared on behalf of the
Office of the State Archaeologist, Minnesota Department of Administration (OSA).
Fabian S. Hoffner and Samuel J. Merritt, Attorneys at Law, appeared on behalf of the
Applicant, Sigrid Arnott.

STATEMENT OF THE ISSUES

1. Did Ms. Arnott’s performance as a Principal Investigator on the Mission
Creek project fall below the professional and ethical standards for field archeology?

2. Based upon Ms. Arnott’'s performance on the Mission Creek project, did
the State Archeologist have sufficient grounds to deny Ms. Arnott’s application for a
Phase | Field Archeology license?

SUMMARY OF RECOMMENDATIONS

The Administrative Law Judge concludes that Ms. Arnott sustained her burden of
establishing that: (a) her performance on the Mission Creek project was within the
professional and ethical standards of field archeology; and (b) the State Archeologist did
not have sufficient grounds to deny Ms. Arnott's application for a Phase | Field
Archeology license. The Administrative Law Judge therefore recommends issuance of a
Phase | Field Archeology license to Ms. Arnott.

BACKGROUND

This matter relates to a licensing dispute between the OSA and Ms. Arnott. Yet,
the key facts underlying the dispute arise out the performance of a professional services



contract between Ms. Arnott’s consulting firm, Arnott Consulting Inc., and the Minnesota
Department of Transportation (MnDOT). What the OSA regards as substandard and
unethical performance by Ms. Arnott under that contract, formed the basis for its later
denial of Ms. Arnott’s application for a Phase | Field Archeology license.

Adding to the factual complexity of this case, successful performance under the
MnDOT consulting contract required Ms. Arnott to liaise with officials from a variety of
state and tribal agencies. In this way, what began as a breakdown in one set of
contracting relationships has spiraled into the question that is presented here: whether
Ms. Arnott is fit to practice field archeology at all.

Based upon the hearing record and the arguments of counsel, the Administrative
Law Judge makes the following:

FINDINGS OF FACT
Background on Sigrid Arnott and the Consultancy Contract

1. The Applicant, Sigrid Arnott, is an experienced archeologist in Minnesota.
Over the years, she has been granted fourteen field archeology licenses authorizing her
to conduct archeological investigations and studies on public lands in Minnesota.’

2. Ms. Arnott's work as a researcher on burial sites in Native American
communities is well-known among her academic peers and also among state officials
working in this same field.?

3. On or about May 26, 2017, an employee of MNnDOT contacted Ms. Arnott
about a possible consultancy.?

4. The employee told Ms. Arnott that workers who were performing road and
bridge construction on a portion of Highway 23 in the Fond du Lac neighborhood of
Duluth had likely disturbed a pre-statehood Ojibwe cemetery.*

5. This burial ground was used by the Anishinaabe people during the
centuries that the Fond du Lac community, also known as \Wayekwaa-gichigamiing
Gichigamiwininiwag (Lake Superior, People at the far end of the Great Lake), lived in
this area.®

6. The MnDOT employee noted that the agency was contacting Ms. Arnott
because her prior work experience included services for the Fond du Lac Band of Lake
Superior Chippewa (FDL) and archaeological studies relating to burial grounds.®

T Exhibit (Ex.) 3 at 8, Ex. 102D at 710-14; Hearing Transcript (Tr.) at 318 (Arnott).

2 See Ex. 102D.

3 See Affidavit of Sigrid Arnott, at 2 (September 27, 2019) (Arnott Affidavit); Ex. 101A; Ex. 102D at 5.
4 See Arnott Affidavit at 2; Ex. 102D at 2.

SEx. 102D at 2.

6 See Arnott Affidavit at 2.
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7. Minn. Stat. § 138.36 (2020) grants the Minnesota Historical Society, and
its agent, the OSA, the power to “issue a license to a qualified person approved by the
state archaeologist to engage in field archaeology on a specified state site .. . or. .. to
engage in purely preliminary or exploratory activities in a specified area where a site is
thought to exist.””

8. Phase | Field Archeology licenses are not tied to any specific site or
project, but rather cover all “reconnaissance surveys conducted” during a specific
calendar year. The application must be renewed annually.®

9. Phase Il or Phase lll licenses are tied to a specific site, and are likewise
renewed annually, through the end date of the project work.°

10.  For most archeologists, the renewal process is simple; requiring a copy of
the applicant’s curriculum vitae and any active curation agreement.°

11.  Throughout 2017 and 2018, Ms. Arnott had an active Phase | Field
Archeology license."’

12.  State law grants exclusive authority to the OSA to authenticate human
burials that were interred more than 50 years ago, and buried outside of recorded
cemeteries or platted gravesites. 12

13. Responsibility for these sites rests with the OSA until the limits of the
cemetery can be defined and the ancestry of the remains determined by a forensic
anthropologist.™

14. During the first week of June 2017, State Archaeologist Amanda
Gronhovd verified the presence of human remains of American Indian origin at the
construction site.™

15.  Ms. Arnott agreed to serve as a consultant to MNnDOT as a series of state
and tribal government agencies undertook a “geophysical survey” of the area near the
Mission Creek Bridge. The start date of her consultancy contract was on or about
June 7, 2017.1°

16.  This work required an upgrade in her licensure. Accordingly, in addition to
the Phase | Field Archeology license that Ms. Arnott then held, the OSA issued a site-

7 Minn. Stat. § 138.36, subd. 2.

8 Ex. 57; Tr. 117-18 (Gronhovd); see also Ex. 181.

% See Ex. 181; Tr. 105, 107 (Gronhovd); see generally Minn. Stat. § 138.36, subd. 4 (2020).
9 Tr. 318 (Arnott).

" See Exs. 101F, 101G; 161 (Gronhovd).

2 Ex. 101G; see also Minn. Stat. § 307.08, subd. 7 (2020).

13 Ex. 102 at 13.

4 d.

S Ex. 3 at5h.
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specific archaeological license to Ms. Arnott for the work under the MnDOT
consultancy.®

17.  Ms. Arnott's early efforts on the project — denominated here as the
“‘Mission Creek project” — involved assisting the Minnesota Indian Affairs Council (MIAC)
staff collect and map disturbed human remains that had been exposed on the surface
and doing geophysical survey work under the direction of the MIAC."”

18.  Additionally, Ms. Arnott also undertook “shovel testing” outside of the
known cemetery area and preliminary work on defining the boundaries of the cemetery
site. During this time period, she wrote:

Eight areas with clusters of human bone have now been identified ...
which appear to represent about 4 obvious graves. Additional scattered
bones may be from other graves.

[Surveyors] are also mapping the spoil piles and will be estimating
volume so we can get a rough idea of how long screening will take. My
first impression is around 2 years depending on staff numbers. The soil is
less clayey than | originally thought, but there is so much of it in so many
places. We will test the screening out next week.®

19. A key part of this particular consultancy included skillfully liaising with and
among several state and tribal entities — including MnDOT, OSA, FDL, the Minnesota
Historical Society (MHS) and the MIAC.°

20. A key difficulty in the performance of this contract, however, was that the
participating agencies wanted the contract work to be performed rapidly and yet with the
scrupulous and tender care that befitted the disturbed remains of one’s ancestors. As
would be made clear soon enough, both rapid performance and assurance of careful
accuracy were competing objectives. Accordingly, the rate at which project work
proceeded would be a key source of conflict throughout Ms. Arnott’s consultancy.?°

21. There were other constraints too. Because of the desire to have the
lightest possible touch to soils that might contain human remains, and the cultural
objection to using specially trained bloodhounds to search for those remains, the project
team began exploring whether optical spectroscopy testing might provide the needed
solution.?

6 Ex. 101G; Tr. 32-35 (Gronhovd); see also Minn. Stat. § 307.08 (2020).

7Ex.2at1; Ex. 3at 3.

'8 See Ex. 101D; Ex 103 at 2723.

% See, e.g., Ex. 135.

20 Tr. 342-45 (Arnott); Tr. 523-24 (Maki); see also Tr. 228-29 (DuPuis); Ex. 115L at 10.
21 See generally Tr. 522-24 (Maki).
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22.  Spedcifically, the question was whether one could mark the boundaries of
the cemetery by analyzing the soil extracted from a series of small borings — and thus
avoid significant disturbances to the soil. The plan was to take soil samples from across
and below the project site and analyze whether these samples showed signs that
decomposition of a human body had occurred nearby. David Maki, a subcontractor to
Ms. Arnott’s firm, believed that mid-infrared spectroscopy of the soil might yield traces of
palmitic acid, stearic acid, myristic acid or oleic acid — remnants that would be produced
following the decomposition of a human body in the ground.??

23. For many years prior to the disturbance of the Mission Creek site,
Mr. Maki’s firm, Archaeo-Physics LLC, had been part of a consortium that was working
on the use of mid-infrared, near infrared and visible light spectroscopy to detect
subsurface archaeological features without disturbing the soil. These technologies had
proved promising with identifying animal remains but had never been tested with a
human burial site. Mr. Maki thought that these approaches would both meet the needs
of the affected native communities and help to establish the promise of a new and
useful forensic technology.?

Working Relationships on the Mission Creek Project

24. In an effort to memorialize and establish agreement around a complex
web of reporting and work relationships at the project site, Ms. Arnott circulated an
electronic mail message that detailed how she thought those working relationships
could and should operate during the project. In late June of 2017, Ms. Arnott wrote:

Sigrid is the Principal Investigator hired by MnDOT. | work for them
with direction from the tribe and MIAC.

My project manager at MnDOT is Elizabeth Abel. Because this is
such a complex project, a large part of my role is going to be coordination
of the archaeology.

Jim Jones, MIAC, provides direction for our work as it is an
American Indian burial site. He is the main liaison between the tribe and
other agencies and entities and gives culturally relevant project guidance.
Jim and | are on roughly parallel levels project wise.

Melissa Cerda, MIAC, is Jim's assistant. She has expertise in this
area and will be a field supervisor. However, this project is huge and
Melissa may need to be sent to other projects. Therefore, Kate Ratkovich
[is] my employee and will work with Melissa as a permanent, local field
supervisor.

David Maki is a sub[contractor] for my company. However, the
science, mapping and survey goals are essential for project success so

22 See Ex. 136; Ex. 179B; Tr. 30 (Gronhovd); Tr. 522-32 (Maki); see also Ex. 112.
B Ex. 124B at 1; Tr. 522-24 (Maki); see also Tr. 226 (DuPuis).
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we will all follow his guidance in these areas. He also coordinates with
MnDOT and we ensure methods are approved by the band.

Desiree Hagglund at Hamline will be overseeing the osteology.

| would like to be kept in the loop regarding decisions regarding
methodology and strategy. Ultimately | am responsible for the
archaeological decisions, outcome, and ethics.

Jill Hoppe, the FDL band of Lake Superior Chippewa THPO works
for Wayne Dupuis in the environmental division. Jill will spend time on site
monitoring our process. We have a solid, trusting relationship with this
band and [it's] important that we are transparent with her.

Next, | envision growing small crews, each with a crew chief. Each
chief will also have a role like health and safety, data downloading,
mechanics, etc. | like the idea of crews working together and break apart
to rotate from job to job on site in order to minimize burnout. Each crew
will absorb new tribal hires

We have a complex structure, an unusual team, and a complicated
project. For this reason, | am happy to see really excellent communication
already taking place, as well as a general commitment to common goals.
If anyone has any concerns, questions, or has suggestions regarding
clarifications, please bring them to me.

| think we are going to combine old school archaeological methods
with cutting edge science to set new standards. I'm really sad this disaster
happened but hope we can do our best job for the ancestors and their
descendants.?*

25. The hearing record does not bear out Ms. Arnott’s belief that Mr. Jones
regarded Ms. Arnott as “on roughly parallel levels project wise” with himself.?5

26. When it came time to present the proposal on optical spectroscopy to the
Reservation Business Committee of the Fond du Lac Band of Lake Superior Chippewa
(RBC) — which is the governing body of the FDL — Mr. Jones specifically disinvited
Ms. Arnott from attending the meeting. Additionally, when Ms. Arnott later asked
Mr. Jones to summarize the discussion around the spectroscopy proposal, he refused
to do so.%®

2 Ex. 101B.
% Compare id. with Tr. 525, 568 (Maki).
26 Tr. 350-52 (Arnott); see also Tr. 222-23 (DuPuis).
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27. The sole direction from Mr. Jones to Ms. Arnott on this topic was that she
was to work with the University of Akron (University) to place it under a subcontract to
perform optical spectroscopy analysis of the soil samples.?”

The Subcontract for Optical Spectroscopy Services

28. The subcontract listed various tasks to be completed by the University’s
researchers, including lab analysis, data analysis and reporting.?2

29. Ms. Arnott understood that the reason her firm was tasked with creating a
subcontract relationship with the University — instead of MnDOT, OSA or MIAC
contracting directly with the University to perform this work — was that the University had
not been previously audited by Minnesota agencies and therefore could not be a direct
awardee of such a contract. As Ms. Arnott testified at the evidentiary hearing:

And | was just under constant pressure to, like, get this contract redone. |
think in — also, MNDOT had suggested that maybe they would have the
contract directly with the University. But the University hadn't been audited
and so they could only run it through an audited contractor. So to a certain
extent, it was sort of treating me as a way to channel money.?°

30. Regardless of whether other state entities were, in fact, barred from
contracting directly with the University for these services, or not, the University’s
subcontract ballooned the size and scope of the undertaking by Ms. Arnott’s firm.
Adding the tasks that would be performed by the University’s researchers and
technicians to the Arnott consultancy contract resulted in a 12-fold increase in price over
the amount of the original contract.*

31.  Ms. Arnott’s expertise, however, is in archeology. She is not an expert in
state procurement, contract management or optical spectroscopy.®’

32. Notwithstanding the challenges inherent in fulfilling the subcontracting
directive, Ms. Arnott worked collaboratively with the FDL’s general counsel in drafting
the terms of the subcontract.3?

33. Much of this drafting work pivoted around trying to preserve the FDL'’s
interests in the data generated by the University’s testing of the soils. As reflected in the
contemporaneous documents, Ms. Arnott worked to forge a compromise that preserved
the FDL’s interests in the project data, detail and findings, while maintaining the
University’s interests in the processes of optical spectroscopy that it developed.33

27 Id. at 352-54 (Arnott).

28 Ex. 3 at 8.

2 Tr. at 357 (Arnott).

30 d, at 599 (Abel).

31 See Ex 15 at 3; Tr. 354, 357 (Arnott).

32 Ex. 107 at 3; Ex. 108A at 1; Tr. at 352-53, 360 (Arnott).

33 Ex. 108A at 1; Tr. 354, 387-88 (Arnott); see also Ex. 15 at 4; Ex. 128.
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34. Following consultations with the FDL, Ms. Arnott made a series of
revisions to the draft subcontract with the University to implement its requests. Among
the changes she made was to include a provision that the University may not “reveal or
disclose to any outside party any information without written permission.” The
subcontract also specified that: “In particular, burial information is confidential and
results may not be published without review and consent.”3

35.  An initial description of the proposed work plan for the University was
edited by the State Archeologist. Among the revisions made by the State Archeologist
was deletion of language that specified that the testing of all soil samples would occur at

the University’s “chemical lab in Akron.”35

Sifting Disturbed Soils at the Mission Creek Project Site

36. In this same timeframe, enrolled members of the FDL were hired to
undertake the difficult work of sifting through large stockpiles of disturbed soils in search
of artifacts and human remains. In a June 7, 2017, electronic message, MnDOT’s
Archeologist-Historian and Project Manager for the Mission Creek Project Elizabeth
Abel, described that work in this way:

The method discussed among OSA, MIAC, Fond du Lac and
MnDOT on site yesterday is to lower screens into a container of water and
gently wash the sediment off. The District will help with the logistics of
providing a water source and drainage. They can also likely help to obtain
any special equipment that will be needed, particularly something that can
hold a good amount of water. | would suggest putting something in the
budget for equipment. Perhaps solid plastic pond liners, or even solid
wading/kiddie pools. Also, 1/8-inch screens will need to be used.

The primary task right now is to water-screen (as described)
stockpiled topsoil to recover any human remains or cultural materials, as
we have not had a full discussion / decision about the disposition of
human remains with the band, OSA and MIAC.3¢

37.  When the sifting work was underway, it was not unusual for teams of six
individuals to sift through the soils with screens for eight hours a day.3’

38. By the autumn of 2017, however, the professional relationships between
Ms. Arnott and some team members at the project site had reached the breaking point.
One of the workers who had been hired to sift soils at the site was romantically involved
with a senior official of MIAC. More problematic still, this worker was openly
disrespectful to Ms. Arnott at the job site — a matter that left the impression that his
romantic relationship with the MIAC official exempted him from the same performance

34 Ex. 15 at 4; Ex. 102F at 2.
35 Ex. 102D at 6.

36 Ex. 101 at 3-4.

37 See Ex. 115D at 2651.
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expectations that applied to his co-workers. As Ms. Arnott wrote in a December 3, 2017
electronic message to this employee:

It's not appropriate to argue with employers about their policies, interrupt
them when they try to explain them, and have a verbally aggressive
response. It makes me uncomfortable and signals your lack of respect for
me. This has been a problem in other situations too. | do have decades of
experience in archaeology and management and | try to treat everyone
equally. Professional behavior means you can take direction from those
who have more experience and direct the work. It's your choice to act
professionally on site and my job to enforce the rules.

Professional behavior brings me to the final issue. As | said before |
really am glad that you are in a relationship that brings you happiness.
Many couples meet at work. However, in this situation the relationship at
work is not between equals or students at field school but between an
employee of mine and someone who directs my work. It creates a conflict
of interest, and puts me in the middle of a difficult position. If you discuss
this employment situation to your partner (which | know you do) she may
negatively view someone she has authority over -- me. To avoid that, she
may want to avoid the site, so | lose an important resource that is vital to
the project. It causes awkwardness and is exactly the type of situation that
causes problems. It was not appropriate to argue with me about housing
by bringing this relationship into our conversation and | already feel an
impact on my work relationship with MIAC. That's a big problem.

People who see your relationship play out at work may think you
are getting preferential treatment and that has caused trouble. Your
behavior has not been discrete and it's already common knowledge that
you are together.

Even in my distracted state | noticed it long ago. So, going forward
you need to make an effort to work independently on the job and have the
same level of interaction with [the MIAC official] as everyone else. Under
no circumstances should you take more than the most general direction
from her and you should do everything you can to avoid perceptions of
favoritism.

| know you care deeply about how people perceive her and this
open secret is potentially damaging to everyone's professional reputation,
including mine.

So, these are the terms. You can continue to work under our
agreement, and figure out your housing and transportation independently.
You will be sober and respectfully treat your co-workers and myself. You
will not continue to let your personal relationship affect your interactions at
work. This means that you will only take direction from supervisors within
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my firm. Your decisions with your partner won't ever be brought into our
work related negotiations again and you'll keep things 100 percent
discreet.®

39.  While the employee initially agreed to Ms. Arnott’s terms, his adherence to
the expectations was not long-lasting. Within 10 days of this exchange, Ms. Arnott
terminated this worker’'s employment for continued tardiness, inflating his time records,
insubordination and a lack of sobriety at the worksite.3°

40. During the winter of 2018, the soil sifting work was undertaken in a
temporary structure that MnDOT constructed at the project site. The temporary building
shielded the workers from the low temperatures, rain, snow and winter winds.*°

41. In early 2018, Ms. Arnott became aware of complaints about worksite
conditions from crew members who performed work in the temporary shelter. She
requested that an analysis of the air quality in the temporary work shelter be
undertaken, and this testing was completed in late January of 2018.4'

42. At this same time, Ms. Arnott was likewise was experiencing health issues
of her own, including headaches, nose bleeding, fatigue, and difficulty in maintaining
concentration.*?

43. Aware that an industrial hygienist from MnDOT had performed an indoor
air quality analysis of the temporary shelters in late January of 2018, Ms. Arnott
requested a copy of the hygienist’s report. When the report was not quickly forthcoming
from MnDOT, Ms. Arnott submitted a formal request for the report under the Minnesota
Government Data Practices Act.*®

44.  On April 11, 2018, Ms. Arnott received a copy of the air quality report. The
report stated in pertinent part:

The Carbon Dioxide (CO32) levels were measured to be as high as 3122
[parts per million]. Although this does not exceed the MNOSHA
[Permissible Exposure Limit (PEL)] it is higher than what is generally
accepted as a good practice for indoor levels of COo.

An effort should be made to increase ventilation to decrease the
amount of COz: inside the building. Best practice would be not to exceed

38 Ex. 113 at 2-3.

39 Ex. 113B; Tr. 362-64 (Arnott).

40 Tr. 365 (Arnott).

41 Exs. 115, 115A; 115F at 2.

42 Ex. 115E; Ex. 128 at 2; Ex. 137 at 3.
43 Ex. 115C; Ex. 11F at 1.
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outdoor CO: levels by 700 ppm. On the day of this assessment the
outdoor CO- levels were 415 ppm.4

45. Ms. Arnott maintained that the industrial hygienist’'s report demonstrated
that carbon dioxide levels within the temporary work buildings greatly exceeded
appropriate practice for sustained work. In her view, the report explained why the
workers at the project site had complained of health-related problems.*>

46. Moreover, Ms. Arnott maintained that because the industrial hygienist’s
sampling was performed at the beginning of the workday, at a time where there were
approximately half of the workers present than at other times, it sharply understated the
hazards present at the worksite. As she reasoned, the accumulations of CO2. coming
from burning propane, human respiration from a full complement of workers, and
“offgassing” from the organic soils, would all be larger if the measurements were made
near the end of the workday.*6

47.  On Friday, April 13, 2018, Ms. Arnott briefed the work crews on the
industrial hygienist’s report. Ms. Arnott also requested that MnDOT undertake further
testing of the air in the temporary workspaces and install a different ventilation system.*’

48. Late in the afternoon that same day, Ms. Abel of MNnDOT wrote:
Sigrid,

We've been friends for a long time but if you are not happy with MnDOT
as you have indicated you should consider terminating your contract.*®

49. Because Ms. Arnott was not satisfied with MnDOT’s response to her air
quality concerns, and because a late-season storm in the Duluth area made it
impracticable for the workers at the project site to either work outdoors, or with the
doors to the temporary building open, Ms. Arnott directed those on the soil sifting crews
to leave the project site.*°

50. Ms. Arnott gave this directive on Monday, April 16, 2018. By way of an
electronic message to Ms. Abel of MNDOT, Ms. Arnott described her directive to the soil
sifting crew in this way:

Due to recently discovered unresolved air quality concerns in the
Sprung Building at Fond du Lac, | have stopped work until the burial
recovery crew has a safe and healthy place to work.%°

44 Ex. 115D at 4-5.

45 Ex. 115F at 2; Ex. 115L at 4, 6; see also Ex. 115A; Ex. 115D at 2-3
46 Ex. 115L at 2-3, 5.

4T Ex. 115F at 2, 115L at 12; Tr. 368 (Arnott).

48 Ex. 117 at 2.

49 Ex. 115F at 1-2.

50 Ex. 115G.
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51.  When Ms. Abel forwarded this message on to the State Archeologist, her
reply was: “Well crap. Now what? What can | do to help?” Ms. Abel advised that:
‘MnDOT is having an internal meeting this afternoon. [I] will update you when | have
something.”®’

52.  On or about the next day, officials from MnDOT, MIAC and the OSA met
to confer about health and safety issues at the Mission Creek site. Duane Hill, the
District Engineer for MnDOT District One, summarized the discussion in this way:

Based on our discussion, we agreed to:

1. Provide right to know training for the workers when they return back
to the work site.

2. Provide written safety protocols for dust mitigation, detection of CO2
health effects and when motorized equipment is necessary to be in
the building.

3. Assess the building design as to whether appropriate facility
designation has been assigned (indoor air quality standards vs
other standards that might apply).

4. Determine remediation measures that provide constant air flow in
the facility.

5. Provide a CO2 meter in the facility.

6. Execute testing to determine the CO2 output from the heating
systems.

7. Provide written response to the concerns raised by the burial
recovery consultant.

8. Stop work at the site until these items can be accomplished and
scheduled.

53. To Ms. Arnott, however, MnDOT expressed doubt that air quality was ever
an issue at the temporary building. In a letter dated April 27, 2018, Jim Cownie, Deputy
Chief Counsel for Construction and Contract Management, stated:

Your letter includes vague medical complaints. Although those
vague complaints could be attributed to a number of factors, you
concluded (from an internet search) that those complaints stem from being
exposed to CO2 over 5,000 ppm - even though MnDOT's test showed
CO2 at under 5,000 ppm, and well under the 10,000 ppm allowed by the

5 d.
52 Ex. 1151
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applicable state regulation. MNDOT recommends that you institute ‘Right
to Know’ safety training for your employees working on site.

Your firm has a contract with MnDOT wherein MnDOT agrees to
pay for work performed. This contract provides payment only for work
performed — it does not provide payment for the passage of time. MnDOT
will not pay your firm for time when it is not performing project work.
MnDOT has provided a facility that your firm can perform work in. Tests
have confirmed that indoor air quality is within acceptable limits. Any ‘lost
wages’ due to your stoppage of work is a matter between your firm and its
employees, and not between MnDOT and your firm.

Although the tests show indoor air within established parameters,
MnDOT will continue to work with your firm in a spirit of cooperation to
ensure that the [temporary] building is the best work environment that it
can be. On April 19th, MnDOT installed a CO2 monitor, to allow ongoing
monitoring of the CO2 level. MnDOT staff is committed to continuing to
work with you [to] monitor conditions and to bring the CO2 levels down.
We expect that your firm will also cooperate in this matter, such as by
running the ventilation system as recommended. Because MnDOT only
intended for the [temporary] building to be a winter enclosure, MnDOT is
considering removing a wall. This would protect workers from rain and
sun, while also eliminating the CO; issue.53

54. In early May of 2018, Ms. Arnott sent a series of electronic messages to
the State Archeologist requesting an opportunity to meet regarding the Mission Creek
Project. No reply was made to any of those meeting requests.%

Termination of the Contract for the Convenience of the Government

55. When done in good faith, government agencies, unlike private parties,
may terminate a contract in advance of full performance without incurring liability for the
contractor’s lost profits on the unperformed portions of the contract work.>®

56. On May 11, 2018, MnDOT Assistant Commissioner Nancy Daubenberger
wrote to Ms. Arnott. The letter provided notice that the agency was cancelling further
performance under Ms. Arnott’s consultancy contract.

This letter is MnDOT's written notice that it is cancelling MnDOT
Contract #1028609, pursuant to Article 16.1 of the contract (“Termination
by State”).

53 Ex. 182.

54 Ex. 15 at 6.

%5 See generally G. L. Christian & Assoc. v. United States, 312 F.2d 418, 423 (Ct. Cl.), cert. denied, 375
U. S. 954 (1983) (“If the Government has reserved the right to terminate a contract for its convenience
and then does so, there is no breach and normally there can be no recovery for the profits that would
have been made if the Government had not exercised its reserved right.”); accord Russell Motor Car Co.
v. United States, 261 U.S. 514, 522 (1923).
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You should cease further work under the contract, except for work
directed by MnDOT's Cultural Resources Unit to ensure an orderly end to
the work.

MnDOT will pay your firm for work it has satisfactorily performed, as
required by Article 1.6.1.56

57. At the evidentiary hearing, Ms. Abel confirmed that the termination of
Ms. Arnott’s professional services contract by MnDOT was not “for cause,” but rather for
the convenience of the government.®’

58.  Further, as noted above, the cancellation included an important exception
— namely, that Ms. Arnott and her firm could still perform tasks as “directed by MnDOT's
Cultural Resources Unit to ensure an orderly end to the work.”%®

59. The breadth of this exception, however, was not clear to Ms. Arnott or
others. Indeed, as Ms. Abel, the Contracting Specialist at MNnDOT informed Ms. Arnott:
“There is an expectation that the lab [at the University] will operate thru the transition
period. Specifics will need to be worked out.”>®

60. Under its termination directives, MNnDOT gave Ms. Arnott 30 days to return
the project-related materials in her control to the MIAC repository at Hamline
University.®°

61. At or about this same time, a senior official at MIAC repeatedly asked
Mr. Maki, the owner of ArcheoPhysics, whether he would be interested in a contract to
perform “geophysical and geochemical surveys” of “mortuary sites,” including the
Mission Creek project site. He declined to undertake, under a new contract, work that
ArcheoPhysics had been performing as a subcontractor for Ms. Arnott’s firm.6

62. On May 21, 2018, Mr. Maki wrote to the project leaders at the various
agencies. In this message he reflected on the work that was completed by his firm,
pledged to promptly remit project data and expressed the hope that the “methodical
breakthroughs” that were achieved through the contract could “prevent similar
catastrophes in the future.” He wrote:

On 18 May, 2018 | learned that the burial recovery team's contract
was terminated by MnDOT. No explanation was provided, however |
respect leadership's decision to remove the contractor and thus her
descendant subcontractors from this burial recovery and assessment
project. Therefore | will honor the directive and complete my tasks under
my existing agreement and consider my services for the Fond du Lac

56 Ex. 119.

57 Tr. 598 (Abel).

58 Ex. 119.

59 Ex. 120; see also Ex. 124.

0 Tr. 41 (Gronhovd); Tr. 591 (Abel); see also Ex. 124.
61 Ex. 125; Tr. 534-37 (Maki).
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cemetery project completed. | will deliver all geospatial data to leadership
in open-source geographic information system format before departing. |
feel that some extremely important and internationally significant
methodological breakthroughs were accomplished over this past year and
it is my sincere hope that these methods are widely adopted and used to
prevent similar catastrophes in the future. Thank you all for granting me
the honor of participating in this solemn work.%?

63. On May 23, 2018, Ms. Arnott met with MnDOT officials to discuss the
termination and close-out of her contract. At that meeting, she informed those present
that it would not be possible for the University to complete a report on its work and
findings within the timeframe originally specified by MnDOT. Moreover, because of the
work stoppage, the breadth and detail of any reporting would be less than originally
envisioned by the University’s subcontract.®3

64. Late in the afternoon on May 28, 2018, Ms. Arnott wrote to Mr. Maki to
learn if there had been any reply to his electronic message to the Mission Creek project
leadership. She wrote:

No response yet?

| was thinking about something. Rather than make Kevin [DuPuis,
Chairman of the FDL Reservation Business Committee] vow that MIAC
made decisions, could you soften him up and then get Intel...coax him to
say something about anything.

First that the band wants to support publication of soil chemistry so
that [some] good comes from the tragedy and people see how forward
thinking FDL is on burial protection.

Any evidence that MIAC made the recommendation to MnDOT to
remove me, independently of a RBC resolution would be very powerful.4

65. Regrettably for Ms. Arnott, however, her suggestions for probing the
reasons for the termination of the consultancy contract were not just sent to Mr. Maki.
Ms. Arnott had pressed “reply all” to Mr. Maki’'s earlier message. She thus transmitted
her wish to “soften up” Chairman DuPuis, and “get intel” from him, to senior officials of
OSA, MnDOT and the FDL — including Chairman DuPuis himself.5°

66. Realizing her error, Ms. Arnott sent another message to the project
leadership, apologizing for her discourtesy and offering this explanation:

Well, obviously [I] made a huge mistake.

62 Ex. 130 at 2.
63 Tr. 378-80 (Arnott).
64 Ex. 130 at 1.
85 Jd; Tr. 389 (Arnott).
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| am so worried that the soil chemistry will be not be allowed to be
published by MnDOT in a peer review journal. Without that[,] the science
and progress will be halted. | hoped Dave would be listened to by
leadership and could ask the band to support the soil chemistry team.%¢

67. On June 11, 2018, Ms. Arnott had additional discussions with MnDOT
regarding the use of the Mission Creek data to complete the University’s reporting.
Ms. Arnott’s understanding of the direction from that meeting, as memorialized in later
electronic messages to officials of the FDL, MnDOT, MIAC, and OSA, was that the
University would a remit a preliminary report of its finding at the end of June of 2018 and
a final report in August of 2018.57

68. Notwithstanding the fact that Melissa Cerda of MIAC succeeded
Ms. Arnott as the Co-Principal Investigator on the project (the State Archeologist,
Ms. Gronhovd was the other Principal Investigator), neither met with Ms. Arnott after the
termination of the consultancy to discuss a transition of these duties.®®

69. On June 13, 2018, Ms. Arnott requested that the University return all of
the soil samples to the MIAC repository.5°

70.  On June 13, 2018, Ms. Arnott received an electronic message from
Dr. Timothy Matney of the University. In the text of the message, Dr. Matney noted that
a “small series” of one-gram samples “that will be destroyed in the process [of mass
spectroscopy], so they do not figure in to the return of the soil.””°

71. At the evidentiary hearing, Ms. Arnott testified credibly that she did not
realize, at the time, that this phrasing signified that the University would not be returning
those particular samples to the MIAC repository.”"

72. It is not clear from the hearing record that these samples were, in fact,
subjected to mass spectroscopy and destroyed.”?

73. A preliminary report of the University’s analysis was submitted to MNnDOT
on June 27, 2018.73

74.  Following submission of the preliminary report, MIAC representatives
requested a series of revisions to the report.”

66 Ex. 130 at 1.

7 See Exs. 18 at 1, 131C at 3, 131E at 1; Tr. 378-79, 386 (Arnott).
68 Tr. 377 (Arnott).

69 Ex. 133 at 2; Ex. 158 at 4; see also Ex. 18 at 1.

0 Ex. 133 at 3.

71 Tr. 396-97, 448-49 (Arnott).

72 Tr, 528 (Maki).

73 Exs. 8, 153A.

74 Tr. 398-99 (Arnott).
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75.  The “close-out” date of the contract was adjusted to October 31, 2018.7°
Reporting on Health Complaints at the Mission Creek Site

76. On July 1, 2018, the Brainerd Dispatch published an article regarding the
health issues raised by workers at the project site. One member of the FDL who was
employed at the site characterized MnDOT'’s treatment of him and his fellow workers as
“totally disrespectful.””®

77.  The controversy put Ms. Arnott and MnDOT at odds again — this time in
public. Duane Hill, MnDOT’s District One Engineer, who was identified in the Brainerd
Dispatch article as “a spokesman for the project,” blamed Ms. Arnott for any health
impacts to the members of the soil sifting crew. He asserted to the reporter that
Ms. Arnott was briefed on appropriate ventilation practices by MnDOT’s industrial
hygienist in January of 2018 but that she failed to implement those recommendations.””

78. The contemporaneous documents in this record, however, do not support
the claim that Ms. Arnott was briefed by MnDOT on how to reduce CO: levels in the
temporary building. This claim appears in the contemporaneous documents only after
April 16, 2018 — the date Ms. Arnott sent the workers home.”®

79.  Ms. Arnott publicly disputed MnDOT'’s claims in July of 2018 and does so
today.”®

Description of the Project Techniques in the Academic Literature

80. As noted in Finding 21 above, from the perspective of the researchers
working on the Mission Creek project, optical spectroscopy was a promising technique
for identifying subsurface human remains without either significant disturbance to the
soil or displacement of any human remains.&

81.  Yet, in order for these techniques to become more widely known, and, if
beneficial, practiced by other archeologists, the project findings would need to be
summarized in a peer-reviewed journal.?’

82.  The University, its researchers and technicians continued to have access
to data from the soil chemistry project after the submission of the preliminary report. It

S Ex. 15 at 5; Tr. 591 (Abel).

6 See Ex. 24 at 4 (citing Brainerd Dispatch, “Totally disrespectful’: Workers allege MnDOT neglect led to
poor air quality” (July 1, 2018) (https://www.brainerddispatch.com/news/4467204-totallydisrespectful-
workers-allege-mndot-neglect-led-poor) (Brainerd Dispatch).

7 Brainerd Dispatch, supra.

8 Exs. 115; 115C; 115E; 115F; 115G; 1151; 115L; 117; see also Tr. 472 (Maki).

® See Brainerd Dispatch, supra.

80 See Tr. 522-24 (Maki).

81 Ex. 127; Tr. 380, 390 (Arnott); Tr. 533-34 (Maki).
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was using this data to complete the final reporting required under the terms of the
contract with Ms. Arnott. 82

83.  Ms. Arnott’s arrangement with government officials was to submit the final
report to MnDOT and the FDL Band in August of 2018. Yet, the breadth of this directive
was also unclear. Specifically, the parties had very different understandings as to
whether it authorized the University to use or create spectroscopy data for that report.®3

84. On July 17, 2018, two weeks after the publication of the Brainerd
Dispatch’s exposé on CO: levels at the project site, Dr. Matney of the University
forwarded to Mr. Maki a proposed abstract for a journal article. Dr. Matney and his team
wanted to describe and publicize their findings in a peer-reviewed journal relating to
forensic archeology.®*

85. Hoping that the FDL might authorize submission of such an article,
Mr. Maki contacted the FDL’s counsel in order to receive the needed approval. In
correspondence with the University, he disclaimed that he had the power to authorize
use or publication of such data.®

86. The State Archeologist regarded the University’s request to publish its
findings as maddening. She viewed the exception to MnDOT’s work-stoppage order for
report-related duties to be very narrow. As she noted in a message to colleagues at
MnDOT, MIAC and the FDL:

We told Sigrid in no uncertain terms that she needed to stop all testing at
the end of her contract (with the exception given later by Liz, that she
could submit the report a bit later since it wasn’t completed). She was also
told that all data (raw data) needed to be turned over and copies could not
be retained. She was told this in a phone meeting on May 23. She was
also told during this meeting (and subsequent conversations) that if she
wanted to use the data, she needed to go through the data request
process with MnDOT .8

Return of Soil Samples from the University

87. On August 1, 2018, Ms. Arnott received a letter from MnDOT requesting
that all “soil sampling data” be returned to MnDOT. The letter further instructed that
Ms. Arnott should not retain any project-related data and that if she or others wish to
reference such data in academic writings “you may request it from MnDOT's Data
Practices Compliance Officer.”8”

82 Ex. 102F at 6; Ex. 127; Ex. 128 at 2.

83 Ex. 10, 131C at 2-3; Tr. 383, 385-86, 427-32 (Arnott); Tr. 544 (Maki).
84 Ex. 138A.

85 Ex. 130; see also Tr at 389-90 (Arnott).

8 Ex. 10 at 2.

87 Ex. 138B at 1.
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88.  Following receipt of the August 1, 2018 letter, Ms. Arnott learned that 24
1-gram soil samples had not been sent to the repository. As she wrote in a
contemporaneous text message to Mr. Maki:

[We] need to ask Akron to stop work and send all the data and final
samples. That is the law. This wasn't a grant. | hired them to do a task and
it is time to close it out. | can't let this ruin my career or destroy me.88

89. In this time period, she worked with University officials to have these
samples sent to Mr. Maki for return to the MIAC repository.8°

90. Along with the 24 samples, Mr. Maki sent a “simplified provenience key” to
the repository. Provenience numbers are used by field archeologists to note locational
and operational details at a particular site. In this case, the “P Number” on that key was
the “provenience number,” and linked soil samples to locational information from the
Mission Creek site.%

91.  Ms. Arnott also worked with University officials to have all project-related
data returned to MnDOT (or with respect to the field data, to its designee, MIAC) and
deleted from the University’s computer systems.®’

92. An updated version of the University’s preliminary report, including
additional soil chemistry data, was submitted in August of 2018. Because of the
surrender of the project-related data, a final report from the University on its analyses
was never completed.®?

First Inquiry About Licensure

93. On or about August 1, 2018, Ms. Arnott made an inquiry about the status
of her archeology license. OSA replied by way of a letter dated August 22, 2018, that
her site-specific field archeology license for the Mission Creek project would expire on
the end-date of the MnDOT consultancy contract.®

94. At that time, Ms. Arnott was not aware of any action against her Phase |
Field Archeology license.%

Discovery by OSA of the Student’s Abstract

95. In November of 2018, the State Archeologist learned about an abstract
that had been submitted by a graduate student at the University to the American

88 Ex. 122.

8 Ex. 18 at 2; Ex. 146E at 1-2; Tr. 397-99 (Arnott); Tr. 546 (Maki).

% Tr. 399 (Arnott); Tr. 520, 531, 547-58 (Maki).

91 See Ex. 173.

92 Exs. 131C, 131E; Tr. 398-99 (Arnott); Tr. 537-38 (Maki).

9 Ex. 137 at 1.

9 See id. (“Could you please let me know the status of my licenses for this project and send me notice of
when they were suspended”) (emphasis added).
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Academy of Forensic Sciences (Academy). The student appeared to draw upon the
spectroscopy data gathered by the University during its subcontract and was planning to
present some of this detail at an Academy conference in February of 2019.%

96. Over the course of the next two months, the State Archeologist worked
with colleagues at MIAC and the State Attorney General’s office on drafting a letter to
Ms. Arnott and Mr. Maki about this discovery. The letter alerted Arnott and Maki to the
submission of the conference abstract and requested erasure of “all copies of data” and
that they “advise your team members to do the same.” The State Archeologist wrote:

Please also note that this data is considered sensitive. Neither you
nor any of your colleagues should have retained copies of this data in any
form. If copies of this data have been retained (including summaries,
analyses, data, etc.,), and are using it for research, professional,
academic or other purposes, be aware that ‘burial sites locational and
related data’ are not-public security information (MS 307.08, Subd. 11).

As you are well aware, archaeologists and other researchers have,
for centuries, taken from American Indian communities with complete
disregard to these communities' wishes, much less their status as
sovereign nations. The data gathered during soil sampling and analyses
relates intimately and directly to the Fond du Lac Band. These samples
and subsequent analyses are not simply soil and numbers. They are
human remains removed from American Indian burials. They are the
remains of families of Fond du Lac Band members.

Despite this, | have learned that an Akron University graduate
student is presenting a professional conference poster relating to the soils
and data from the Mission Creek cemetery. Thus, it appears that you and
your team have retained copies of the Mission Creek data and plan to use
it for professional promotion.

In conclusion, these data and their use are not only a legal
ownership issue, but also a professional ethical issue. Therefore any use,
study, and subsequent presentation of the Mission Creek soil chemistry
results must first be granted by the OSA and MIAC, who will work in
consultation with the Fond du Lac Band. Immediately return any and all
data, objects, and materials you have from your work on the Mission
Creek site, erase all copies of data, and advise your team members to do
the same.%

97.  Following her receipt of this letter, Ms. Arnott contacted University officials
in an effort to have the abstract and the presentation withdrawn. In her correspondence

% Tr. 197-98 (Gronhovd).
% Ex. 152G (emphasis in original); see also Tr. 197-200 (Gronhovd).
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with University officials, Ms. Arnott maintained that the student’s proposed use of
Mission Creek data was in violation of the University’s subcontract with her firm.®’

98. The student’s abstract was withdrawn from the conference and the
proposed presentation was never made.%®

99. The hearing record, however, does not bear out the State Archeologist’s
supposition that Ms. Arnott and her team “retained copies of the Mission Creek data and
plan[ned] to use it for professional promotion.” The University’s counsel acknowledged
that because of an August 1, 2018 submission deadline for abstracts to the Academy,
“the University encouraged [the student] to submit the Abstract for consideration,
knowing that it could be withdrawn from consideration if objections were made to its
submission.”®

100. Moreover, when the University did not receive a prompt objection to its
inquiries about publishing a journal article in late July of 2018, “it concluded that the
Abstract could proceed to publication in the conference materials.”1°

Concerns About the Soil Sample Logs

101. In late January of 2019, Ms. Arnott learned that there were questions
about the meaning of the soil sample logs that were sent to the MIAC repository in
August 2018.91

102. Ms. Arnott attempted on several occasions to meet with representatives of
MIAC and the OSA at the repository to resolve any issues relating to the notations on
the sample bags and the accompanying logs. These requests were not granted.'%?

Ms. Arnott’s Application for a Phase | Field Archeology License in 2019

103. On January 17, 2019, Ms. Arnott applied for a Phase | Field Archeology
license. 103

104. For several weeks thereafter she received no reply from OSA regarding
her licensure. During April of 2019, Ms. Arnott made a series of inquiries of the OSA
regarding the status of her license application.®*

105. On May 1, 2019, the OSA denied Ms. Arnott’s application for a Phase |
field archaeology license. The OSA maintains Ms. Arnott’s practices during the MnDOT

97 Exs. 156A, 156B; Tr. 486-87 (Maki).

% See Tr. 403-405 (Arnott).

% Compare Ex. 152G and Tr. 67-68 (Gronhovd) with Ex. 18 at 2 (emphasis added); see also Tr. 170
(Gronhovd).

190 Ex. 18 at 2 (emphasis added).

01 Ex. 158 at 1-2.

102 Exs. 158A at 1-3, 162 at 2-3, 162B at 1-2, 162C at 1-2.

103 Ex. 54 at 5.

104 Ex. 168 at 1-2.
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Mission Creek Project were below the minimum professional and ethical standards for
field archeologists.'%®

106. The Register of Professional Archaeologists (RPA), is a voluntary, self-
regulating association of archeologists. Among the duties that it performs for its
members are promulgation of “Standards of Research Performance” and a “Code of
Conduct.” RPA membership signifies to others that the registered archeologist has
agreed to be bound by the RPA’s professional standards and the outcomes of its
grievance process.'%

107. The State Archeologist applied the RPA’s “Standards of Research
Performance” and “Code of Conduct” to Ms. Arnott’s application for a Phase | Field
Archeology license because Ms. Arnott is a registered member of the RPA.1%7

108. The State Archeologist concluded that Ms. Arnott violated RPA’s Code of
Conduct, section 1.1(c), and the RPA’s Standards of Research Performance,
sections 3.3 and 3.4.708

109. Section 1.1(c) of the RPA’s Code of Conduct provides:

An Archaeologist shall ... be sensitive to, and respect the legitimate
concerns of, groups whose culture histories are the subjects of
archaeological investigations.'%®

110. Sections 3.3 and 3.4 of the RPA’s Standards of Research Performance
provide:

3.3 The methods employed in data collection must be fully and
accurately described. Significant stratigraphic and/or associational
relationships among artifacts, other specimens, and cultural and
environmental features must also be fully and accurately recorded.

3.4  All records should be intelligible to other archaeologists. If terms
lacking commonly held referents are used, they should be clearly
defined."®

105 Ex. 172.

1% Ex. 26 at 10 (“Because Ms. Arnott is an RPA-certified archaeologist, she should have been aware of
the RPA Code of Conduct, something to which members must attest before they register"); see also Exs.
19, 20, 26 at 20; Expert Report by James E. Bruseth, Ph.D, RPA at 3, 7 (June 6, 2020) (Bruseth Report).
97 Tr. 87 (Gronhovd); see also Minn. Stat. § 138.36, subd. 4 (“the state archaeologist may revoke or
suspend a license because of the improper conduct of the licensee, the use of improper or substandard
methods, or other good cause”).

108 Ex. 24 at 1-2.

109 Ex. 19 at 1.

M0 Ex, 20 at 1-2.
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111. Ms. Arnott timely appealed the denial of her license application and
disputes that she engaged in substandard or unethical practice during the Mission
Creek project.'

Based upon these Findings of Fact, the Administrative Law Judge makes the
following:

CONCLUSIONS OF LAW

1. The Administrative Law Judge and the Commissioner of Administration
have jurisdiction over this matter pursuant to Minn. Stat. §§ 14.50, 138.36, subd. 6
(2020).

2. The Department of Administration has complied with all substantive and
procedural requirements of law and rule.

3. Minn. Stat. § 138.37, subd. 1 (2020) reserves to the state “the title to all
objects found and data gathered in field archaeology.”

4. The Director of the Minnesota Historical Society, acting as an agent of the
state, may issue a license to a qualified person approved by the State Archaeologist to
engage in field archaeology on a specified state site.''?

5. The State Archeologist is an authorized agent of the Director of the
Minnesota Historical Society, and the state, on matters relating to the licensing of field
archeologists."3

6. Both the Director of the Minnesota Historical Society and the State
Archeologist are subordinate officials to the Commissioner of Administration. 4

7. While the practice of annual licensure of field archeologists may appear to
be a renewal of an earlier license — particularly because denial of applications for
licensure are relatively rare — the statutes make clear that a Phase | Field Archeology
license is a one-year license with no automatic right to renewal."®

"1 See Notice and Order for Hearing and Prehearing Conference, OAH 8-0200-36173 at Attachment A
(June 24, 2019) (NOH).

12 Minn. Stat. § 138.36, subd. 2.

113 Minn. Stat. §§ 138.34, 138.35, subd. 2(9) (2020).

114 See Minn. Stat. §§ 138.35, subd. 1, 138.081, 138.36, subd. 6, 138.39 (2020).

"% Minn. Stat. § 138.36, subd. 4; see also 101D at 2; Tr. 32-25 (Gunhovd).
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8. Ms. Arnott bears the burden of proof that she is an appropriate candidate
for licensure under a Phase | Field Archeology license.''®

9. To the extent that OSA states in the Notice and Order for Hearing and
Prehearing Conference claims of professional misconduct by Ms. Arnott, these are
asserted in the nature of affirmative defenses to the grant of the license. Thus, the OSA
has the burden of proof on these claims.""”

10. The OSA did not sustain its burden of proving that Ms. Arnott interfered
with the state’s “title to all objects found and data gathered in field archaeology” on the
Mission Creek project.'8

11.  The OSA did not establish its claim that Ms. Arnott “repeatedly caused
objects removed from the Fond du Lac cemetery site—including human remains—to be
transmitted to out-of-state entities without the knowledge or consent of MnDOT, the
State Archaeologist, MIAC” or the FDL."?

12. The OSA did not establish its claim that Ms. Arnott “failed to return objects
gathered from the site to the state at the termination of her contract.”'?°

13. The OSA did not establish its claim that Ms. Arnott “failed to remove all
project-related data from her files and to ensure that her subcontractors did the
same.”1?’

14. The OSA did not establish its claim that Ms. Arnott “repeatedly caused
objects removed from the Fond du Lac cemetery site — including human remains — to
be transmitted to out-of-state entities without the knowledge or consent of MnDOT, the
State Archaeologist, MIAC, or the Band.”'?

15.  The OSA did not establish its claim that Ms. Arnott “permitted highly
sensitive burial soils ... to be sent to Veris Technologies in Salina, Kansas, and Midwest

116 See In re License Application of Rochester Ambulance Service, 500 N.W.2d 495, 498-99 (Minn. Ct.
App. 1993); see also Heritage Pub. Co. v. Fishman, 634 F. Supp. 1489, 1501 (D. Minn. 1986) (“[lln a
license application, the applicant has the burden of proof and in a license revocation, the state has the
burden of proof. The Administrative Law Judge in the state proceedings followed this allocation of proof.
This allocation of the burden of proof is consistent with basic administrative process and meets the
requirements of constitutional due process.”).

"7 Compare NOH at 8 (“For the reasons described above [on pages 6 through 8], the State Archaeologist
declined to approve Applicant’'s 2019 application for a field archaeology license”) with Minn. R.
1400.7300, subp. 5 (2019) (“A party asserting an affirmative defense shall have the burden of proving the
existence of the defense by a preponderance of the evidence”).

118 Minn. Stat. § 138.37, subd. 1.

"9 See generally NOH at 6.

120 Id

121 Id

122 Compare NOH at 6 with Minn. Stat. § 307.08, subd. 2(a)(2).
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Laboratories in Omaha, Nebraska, without the knowledge or consent of the State
Archaeologist, MIAC, or the [FDL]."'%

16. The OSA did not establish its claim that Ms. Arnott failed to “respect the
legitimate concerns of groups whose cultural histories are the subjects of archaeological
investigations.”124

17.  The hearing record reflects that before, during and her after work on the
Mission Creek project, Ms. Arnott prioritized the legitimate concerns of the Anishinaabe
people, the Fond du Lac community, and indigenous communities in the United States
over her own personal interests.’?®

18. The OSA did not establish that Ms. Arnott's draftsmanship of the
University subcontract fell below the minimum performance standards for archeologists.
The fact that an attorney or contracting specialist could have drafted better “flow down”
provisions regarding government data, does not establish that Ms. Arnott’s drafting
efforts failed to “respect the legitimate concerns of groups whose cultural histories are
the subjects of archaeological investigations.”'%6

19. The OSA did not establish that Ms. Arnott's omissions “permitted” a
graduate student at the University to “utilize burial-soils data recovered from the Fond
du Lac cemetery site to prepare a presentation for the American Academy of Forensic
Science.”'?’

20. The OSA did not establish that Ms. Arnott’s field documentation methods
fell below the ethical standards for archeologists.'?®

21.  The hearing record does establish that shortcomings in “provenience data”
documentation by the University follow from the abrupt termination of contract while
testing was underway. The hearing record further demonstrates that the ambiguities
created by the sudden termination of Ms. Arnott’s contract could have been resolved
had OSA and MIAC taken steps to ensure an orderly transition of the remaining tasks;

123 See generally NOH at 7.

124 See NOH at 8.

125 Compare id.

126 Compare NOH at 7 with Ex. 15 at 4; Ex. 102F at 2; Ex. 107 at 3; Ex. 108A at 1; Tr. at 352-54, 357,
360, 387-88 (Arnott).

127 Compare NOH at 7 with Exs. 18, 156A, 156B; Tr. 403-405 (Arnott); Tr. 486-87 (Maki).

128 Compare e.g., NOH at 7-8 with Bruseth Report at 18 (“On reviewing projects, if we found problems
with a report or with the records submitted for curation, we always would first strive to fix it. We would ask
the principal investigator to correct the problem (or maybe show us how we had misinterpreted there
being a problem). In my opinion, it is entirely inappropriate to identify a problem, have the principals
indicating that the problem can be solved by materials already submitted, the principals offering to come
in to locate materials to correct the problem, and then not take advantage of this offer to address the
problem. Even more concerning to me is that now, this inability of the principals to correct the problem is
being offered as a violation of the RPA Standards of Research Performance.”).
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including post-termination meetings with Ms. Arnott, Mr. Maki and researchers at the
University.12°

22. The OSA did not establish that Ms. Arnott retained “burial soil samples
and data long after her contract and license had terminated.”'*°

23. Ms. Arnott’s performance as a Principal Investigator on the Mission Creek
project, while not flawless, aligned with the professional and ethical standards for field
archeology. '

24. Ms. Arnott established that she is an appropriate candidate for licensure
and to hold a Phase | Field Archeology license.

Based upon the foregoing conclusions of law, and for the reasons stated in the
following Memorandum, the Administrative Law Judge makes the following:

RECOMMENDATION
The Administrative Law Judge respectfully recommends that the Commissioner:
1. SUSTAIN Ms. Arnott’s appeal.
2. GRANT Ms. Arnott a Phase | Field Archeology license.

3. FURTHER RECOMMEND that future applications for licensure submitted
by Ms. Arnott be reviewed by the Minnesota Historical Society under

Minn. Stat. § 138.36.
Z% 747/

ERIC L. LIPMAN
Administrative Law Judge

Dated: November 2, 2020

129 Compare NOH at 7-8 with Ex. 129; Tr. 389 (Arnott); Tr. 471 (Maki); Bruseth Report at 17 (Report
James E. Bruseth, Ph.D, RPA) (“A preliminary report was produced, but the record is very clear that the
[University] researchers were prevented from completing their work fully and that MIAC and MnDOT
demanded that all materials and data be turned over to the state and the repository at Hamline University.
Given this early termination of the soil sample work, it is difficult to then fault the scientists doing the work
for not fully describing the methods used to collect and/or analyze the samples.”).

130 Compare NOH at 8 with Ex. 18 at 2; Exs. 122, 131C, 131E, 146E, 173; Tr. 397-99 (Arnott); Tr. 537-38,
546 (Maki).

131 See Bruseth Report at 17-20.
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NOTICE

This report is a recommendation, not a final decision. The Commissioner of
Administration will make the final decision after a review of the record. Under Minn.
Stat. § 14.61 (2020), the Commissioner shall not make a final decision until this Report
has been made available to the parties for at least ten calendar days. The parties may
file exceptions to this Report and the Commissioner must consider the exceptions in
making a final decision. Parties should contact Alice Roberts-Davis, Commissioner of
Administration, 200 Administration Building, 50 Sherburne Avenue, St. Paul, MN 55155,
to learn the procedure for filing exceptions or presenting argument.

The record closes upon the filing of exceptions to the Report and the
presentation of argument to the Commissioner, or upon the expiration of the deadline
for doing so. The Commissioner must notify the parties and Administrative Law Judge
of the date the record closes. If the Commissioner fails to issue a final decision within
90 days of the close of the record, this Report will constitute the final agency decision
under Minn. Stat. § 14.62, subd. 2a (2020). In order to comply with this statute, the
Commissioner must then return the record to the Administrative Law Judge within ten
working days to allow the Judge to determine the discipline imposed.

Under Minn. Stat. § 14.62, subd. 1 (2020), the Commissioner is required to serve
its final decision upon each party and the Administrative Law Judge by first class mail or
as otherwise provided by law.

MEMORANDUM

Ms. Arnott is a forthright person. She can be coolly clinical and very direct.
Indeed, one suspects that the very traits that keep her razor sharp when searching for
artifacts make it difficult for her to switch gears to softer tasks — like navigating office
politics or courting favor from a government official. She is not a practiced flatterer or a
natural diplomat. She is a scientist who turns square corners.

Regrettably for everyone, however, the Mission Creek project required extra
supplies of personal diplomacy, negotiating talent and relationship-building skills. In this
context, it is important to remember that Ms. Arnott’s consultancy was born of a painful
crisis and community relations nightmare: MnDOT’s bulldozers slicing their way through
an ancient Anishinaabe graveyard. As Chairman DuPuis explained at the evidentiary
hearing: “[Flor 528 years everything that we know has been taken from us [in] one
shape or form.”"32 The restoration work was thus two-fold: It obliged repairing broken
trust between native and non-native communities just as much as it is required
remediating the graveyard. Both sets of duties were highly sensitive, complex and
sometimes at odds with each other.

Perhaps it is unsurprising then that a spider’s web of reporting, consultation and
decision-making structures sprang up around the Mission Creek project and made

132 Tr, 227 (DuPuis).
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prompt progress on even small matters difficult to achieve. It is often said that a camel
is a horse made by a committee. Splintered authority, diffuse accountability, imperfect
technical knowledge, competing needs and objectives, and the lack of a unifying vision
can all hobble effective committee work — transforming our hoped-for horses into
camels. These same strains hamstrung progress at the Mission Creek site.

Further, Ms. Arnott’s serial requests for more transparency and accountability
added to the strains. She was not shy about pointing out perceived shortcomings in
MnDOT’s, OSA’s and MIAC’s approaches and pressing these points in inter-office
communiques. Over time, these missives wore out her welcome.

The best reading of the record is that the personal animosity between some
MIAC and OSA officials on the one hand, and Ms. Arnott on the other, was so intense
that it colored official assessments of events: Innocent miscommunications were later
characterized as deliberate schemes to defraud and genuine misunderstandings were
regarded as attempts to abuse and profiteer. But Ms. Arnott is not the villain that the
State Archeologist believes her to be.

When MnDOT finally pulled the plug on Ms. Arnott’s consultancy contract, the
restoration work was still far from complete. A lot of money had been spent; a lot of soll
had been sifted; and the public pressures to complete the work were rising week by
week. So it begs the question of what changed in the spring of 2019 that was so
significant that it required a termination of Ms. Arnott’s contract? The answer in this
record is that the “changed circumstances” and “convenience of the government” was to
be rid of Ms. Arnott and the grumbling of those who disliked her. If there was evidence
of her misconduct as a field archeologist, it would be a part of this voluminous record.
There isn't.

And our state does not condition the right to practice field archeology on one’s
political skills or maintaining the right network of supporters. Nor should we.

Likewise, being disliked by one’s colleagues is not the same thing as lacking
professional ethics. As this record bears out again and again, sometimes the ethical
rules require a professional to say and do things that one’s co-workers find irritating and
vexing. High standards of probity are, from time to time, profoundly inconvenient —
because they require a sturdy and independent resolve to do the right thing.

The hearing record demonstrates that Ms. Arnott cared about the things that
matter: the long-term best interests of the Anishinaabe community; the safety and well-
being of her crew members; effective use of public monies; and the propagation of
culturally sensitive methods for demarking sacred spaces. The record also shows that
Ms. Arnott consistently prioritized these broader community interests over the interests
of her firm and her finances. (One cannot say the same thing about some of the officials
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who worked alongside her.) Ms. Arnott upheld the ethics and standards of her
profession during her work on the Mission Creek project.33

The right result in this case is for the Commissioner to put an end to the bitter
personal conflicts and the downward spiral of tit for tat. The best route to this result is to
restore Ms. Arnott to her rightful place in the profession, with full licensure, and to hope
that the two sides will give each other a wide berth from now on.

E.L.L.

133 See Ex. 19 at 1 (“Archaeology is a profession and the privilege of professional practice requires
creating a safe work environment and a commitment to professional morality, professional responsibility,
and professional competence on the part of each practitioner”) (Preamble to the RPA Code of Conduct).
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