
BEFORE THE MINNESOTA 

BOARD OF PSYCHOLOGY 

In the Matter of 
the Psychology License of 
Michael A. Appleman, M.A., L.P. 
License No. LP2613 

FINDINGS OF FACT, 

CONCLUSIONS AND 

FINAL ORDER 

The above-entitled matter came on for hearing before Administrative Law Judge Bruce 

H. Johnson ("AU") on October 23, 2000, at the Office of Administrative Hearings in 

Minneapolis, Minnesota. The hearing extended for a total of thirteen hearing days, concluding 

on November 8, 2000. The record remained open until April 23, 2001, for the receipt of post-

hearing filings from the parties. 

Assistant Attorney General Peter J. Krieser, NCL Tower, Suite 1400, 445 Minnesota 

Street, St. Paul, Minnesota 55101-213 1, appeared on behalf of the Complaint Resolution 

Committee ("Committee") of the Minnesota Board of Psychology ("Board"). Leo Dorfman, 

Esq., of Dorfman and Dorfman, Ltd., 336 Parkdale Plaza, 1660 South Highway 100, 

Minneapolis, Minnesota 55416- 1532, represented Michael A. Appleman, M.A., L.P. 

("Respondent"). 

On June 28, 200 1, the AU issued the hereto attached Findings of Fact, Conclusions and 

Recommendation ("AU's Report"). The AU recommended that the Board take disciplinary 

action against Respondent's license to practice psychology in Minnesota. 

The Board met to consider the matter on October 19, 2001, in the Board conference 

room, Suite 320, University Park Plaza, 2829 University Avenue Southeast, Minneapolis, 



Minnesota 554 14-3237. The following members of the Board were present: Samuel Albert, 

Ph.D., L.P.; Marcia Farinacci; Susan Hayes; Jane C. Hovland, Ph.D., L.P.; Ralph D. Maves, 

M.S., L.P.; James H. Peterson; John Romano, Ph.D., L.P.; Nicholas J. Ruiz, Ph.D., L.P.; Jane W. 

Schneeweis, M.A., L.P.; and Myrla Siebold, Ph.D., L.P. Mr. Krieser appeared and·presented oral 

argument on behalf of the Committee. Mr. Dorfman appeared and argued on. behalf of 

Respondent. Respondent was also present and personally addressed the Board. In addition, 

David L. Valentini of Valentini & Associates, Barristers Trust Building, 247 Third Avenue 

South, Minneapolis, Minnesota 554 15- 1532 was present for Respondent. Robert T. Holley, 

Assistant Attorney General, was present as counsel to the Board. As a member of the 

Committee, Samuel Albert, Ph.D., L.P., did not participate in the deliberations and did not vote 

in the matter. 

Based on all of the proceedings herein, the Board makes the following: 

FINDINGS OF FACT 

The Board adopts as its own and incorporates herein by reference all of the Findings of 

Fact set forth in the AI.J' s Report, except as follows: 1 

1. · The Board does not adopt the Findings of Fact related to Claim OF- 17 (engaging 

in harmful or potentially harmful conduct in connection with a letter to Client # 15's probation 

officer and in a report to the Board) as set forth in paragraphs 33-37 of the Findings of Fact on 

pages 14- 16 of the AU's Report and instead makes the following Findings regarding the claim: 

a. On January 8, 1993, Client #15 pleaded guilty to a charge of criminal 
sexual conduct in the second degree for fondling Client #17, his girlfriend's (Client #16's) 
seven-year-old daughter, in the spring of 1992. Client #15's attorney referred him to Respondent 
for sex offender treatment, and the court thereafter ordered. Client #15 to complete that sex 

New language is indicated by underline, deletions by strike out. 
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offender treatment program. Client #15 remained in Respondent's program from late May 1992 
until the end of January 1994. Exhibit 32, p. 37, paras. 122, 123. 

b. In progress notes ·for Client #15, dated May 26, 1992, Respondent 
documented under the heading "History of Sexual Involvement" a description of three victims as 
follows: "First Victim: There have been three victims. 'My daughter from my first 
marriage . . . .  ·Molestation happened two or three times. Second Victim: Second wife's . . .  
daughter . . . .  Third Victim: [client #17]. Patient molested her ten times. . . .  Exhibit 19, 
p. 4866; Tr. Vol. I, p. 109. 

c. Respondent testified that in May 1992 he was aware of the fact that there 
had been other victims of client #15 who were daughters or stepdaughters from pervious 
marriages. Tr. Vol. I, pp. 110, 118. 

d. In a psychological evaluation for Client #15, dated January 4, 1993, 
Respondent noted that Client #15 was "unequivocally amenable to treatment," had "reflected 
openness and honesty in terms of his sexual assault," had "reflected dramatic remorse," had "not 
missed any sessions," had for the most part been a "model Client in terms of treatment," and had 
an "excellent" prognosis. Exhibit 32, p. 39, para.l30; Exhibit 19, pp. 4926-2928; Tr. Vol. I, 
pp. 102-103. 

e. On February 2, 1993, the probation officer from Dakota County 
Community Corrections who was completing the pre-sentence investigation on Client #15 
documented the following: "Talked w/therapist Michael Appleman. He knew of other victims -
no specifics, so did not make mandatory report. Appleman and [Client #15] were advised by 
[Client #IS's] atty to not address or talk of new victims until after sentencing." Exhibit 19, 
p. 4730; Tr. Vol. I, p. 104. 

f. The Dakota County probation officer's pre-sentence investigation report is 
dated February 22, 1993. That report contains the following statements : 

When this inappropriate sexual contact incident was reported and charged, there 
were other documented incidents perpetrated by [Client #15] of sexual abuse. 
Allegedly, he had inappropriate sexual contact with his natural daughter and two 
step-daughters of the second marriage. When this agent addressed the additional 
victims with Mr. Appleman, [Client #15's] therapist, he was aware of the 
incidents. Mr. Appleman indicated he and [Client #15] were advised by 
[Client #15's] attorney to not talk about those inappropriate sexual contacts until 
the sentencing of this offense. Mr. Appleman, as a mandated reporter, stated he 
did not have enough specifics for a mandated report. [Client #15] did not talk of 
additional victims with this agent. 

Exhibit 19, pp. 4708. 
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g. . On or about May 10, 1993, Client #15 made a request to his probation 
officer for transfer to a different sex offender treatment program. Exhibit 19, p. 4731. When 
Client #15 told Respondent about the transfer, Respondent contacted the attorneys involved in 
the matter and the probation officer and told them that Client #15 was attempting to manipulate 
his way out of treatment: Based on Respondent's statements about Client #15, Client #15's 
probation officer rescinded his agreement to allow Client #15 to transfer to the agreed-upon 
clinic, and Client #15 instead remained in Respondent's program for another nine months. 
Exhibit 32, p. 40, para. 133; Exhibit 32, p. 41, para. 135. 

h. On July 24, 1993, Client #15's probation officer documented that 
Respondent requested a copy of Client #15's Pre-Sentence Investigation Report. Exhibit 19, 
p. 4732. Respondent's records for Client #15 do contain a copy of the Pre-Sentence 
Investigation Report for Client #15. Exhibit 19, pp. 4932-4940. 

i. On January 26, 1994, Client #15's probation officer· documented that 
"[Client #151 wants to change therapists. I called Judge ... & explained his situation. It's OK 
w/him if [Client #15] changes as long as he remains in some. TX program to completion." 
Exhibit 19, p. 4736. In a letter to Respondent, dated January 28, 1994, Client #15's probation 
officer informed Respondent that he had approved Client #15's transfer to another sex offender 
treatment program. Exhibit 19, p. 4996. 

j. In a January 31, 1994, ·letter, Respondent responded to Client #15's 
probation officer that "Patient is one of the two most highly manipulative individuals that has 
moved through my treatment program in over ten years. He has sexually molested daughters in 
all three of his marriages. He lied, during his presentence investigation about his deviant history 
as a pedophile. His sentence would have likely been harsher, if the Court had an accurate victim 
history." Respondent sent copies of this letter to Client #15's new therapist, to a psychologist 
working with Client #16's ex-husband, and to a guardian ad litem involved with the family. 
Exhibit 32, p. 42, para. 138; Exhibit 19, pp. 4997-4998; Tr. Vol. I, pp. 94-95. 

k. In January 1995, the Board subpoenaed Respondent's records for 
Client #15. Respondent provided the records and further provided a case analysis regarding 
Client #15. In the case analysis Respondent characterized Client #15 as an entrenched pedophile 
and stated that Client #15 "lied during the Presentence Investigation, after he had plead (sic) 
guilty. He did not tell the Pre-sentence Investigator that he had sexually abused not only the 
daughter of his current wife, but the daughters of his first and second wives. " Exhibit 19, 
pp. 5031-5032. 

l. The Committee's expert, Mr. Rusinoff, testified that Respondent's 
statements in his letter to Client #15's probation officer and in his report [case analysis] to the 
Board did not meet the basic standards of practicing psychologists. Mr. Rusinoff testified that 
Respondent's practice was substandard because "the case analysis and the letters and the pre
sentence investigation have contradictory information. It looks like Mr. Appleman did know 
about the three different victims that were being disclosed by Client Number 15 and relayed that 
to the pre-sentence investigator or to someone from the court system and then later on he claims 
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that the person, Client Number 15 did not talk about all the victims. It appears to be either a very 
big mistake or an instance of dishonesty." Tr. Vol. VII at pp. 1210-1211. 

m. The Committee's expert, Mr. Rusinoff, testified that "[e]ither one of them 
[mistake or dishonesty] would fail to meet the standards. Psychologists are not supposed to 
misrepresent anything they say about clients. And because of the nature of possible legal 
consequences that Client Number 15 could have faced, it's real important for the psychologist [s] 
to be accurate about what they are writing." !d. at p. 1211. 

2. The following Findings relating to Claim 6-10 (performing a substandard 

assessment by failing to inquire whether Client #6's nightmare of a friend's suicide reflected an 

actual event) are added to paragraph 129 of the Findings of Fact set forth on pages 44-45 of the 

AU's Report: 

a. In response to the question of whether Dr. Cohen (the Committee's expert) 
had an opinion as to whether or not usual and customary standards of acceptable and prevailing 
practice would or would not require follow-up questions with regard to the subject matter of that 
nightmare, Dr. Cohen gave the following opinion: "I think it would certainly be usual and 
customary practice to follow up and inquire more about the cause of such nightmares." Tr. Vol. 
XIII, pp .. 2141-42. 

b. When questioned about his failure to elicit information about Client #6's 
friend's suicide in connection with her nightmare, Respondent testified: "She is reporting a 
dream. For me to make a quantum leap from a dream to say this is reality would have been 

·inappropriate clinical practice." Tr., Vol XIII, p. 2088. 

3. The heading above paragraph 156 of the Findings of Fact set forth on page 56 of 

the AU's Report is corrected to read as follows: "Charges of substandard documentation of 

Client #8's history (Claims 8/9-1� and 8/9-11)[.]" 

4. The information under the headings listed on page A-10 of Appendix I to the 

AU's Report relative to the second claim number listed (8/9-1.1 - Attributing Client #8's 

symptoms as having resulted from her MV A; without eliciting, considering and/or reporting 

other factors that might have accounted for the symptoms) is corrected to read as follows: 
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Findings 
Number & Pages 

Conclusions 
Number & Pages 

'][<]{ 78 83, 

130- 135 and 
156- 158 

130 135 'J[ 43 
(p. 92) 

(pp. 25 26, 45 -17 45-
47 and 56-57 

Memorandum 
Parts & Pages 

VII-K-3 
(pp. 155-56) 

Recommendation 

Failed to establish 
violation. 

5. On page A-10 of Appendix I to the AU's Report, the last claim number listed is 

corrected to read "Claim No. 8/9-1.-l-U". The description of that claim (Inappropriately 

diagnosing Client #9 with PTSD as a result of her MV A) is correct. The information under the 

headings listed is corrected to read as follows: 

Findings 
Number & Pages 

'][<]{ 130 135 and 156 
ljg..-78-83 
(pp. 15 117 and 56 57 
25-26) 

Conclusions 
Number & Pages 

Memorandum 
Parts & Pages 

Recommendation 

I X A 6 Established 
VII-H-3 Failed to establish 
(pp. 165 166 143- 144) violation 

6. On page A-l l  of Appendix I to the AU's Report, the first claim number listed is 

· 8/9-11. The description of that claim is corrected to read "Failure to obtain document relevant 

client history information" to conform to the. AU's Findings of Fact on pages 56-57, the 

Conclusions in paragraph 50 on page 93, and his Memorandum on pages 165-166. 

7. The Board adopts the following additional Finding: 

Respondent and the Board have entered into multiple stipulations and consent 
orders, commencing prior to the date of Respondent's licensure by the Board. E.g., Exhibit 23. 
pp. 6052-61. The only such order presently in effect is dated December 10, 1993. See· id. In 
pertinent part it requires Respondent to submit to the Board for the duration of his licensure "all 
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printed materials. includin2: but not limited to advertising. telephone listings. publications. 
letterhead, and business cards." !d. at p. 6054. 

Based on the foregoing Findings of Fact, the Board makes the following: 

CONCLUSIONS 

The Board adopts as its own and incorporates herein by reference all of the Conclusions 

set forth in the AU's Report, except as hereinafter modified or clarified: (see footnote 1) 

1. The Board adopts the AU's recommendations to dismiss the claims listed in 

paragraphs 10, 12 and 15 on pages 86-88 of the Conclusions set forth in the AU's Report and to 

dismiss Claim 21-3 referenced in paragraph 36 on page 91 of the AU's Conclusions. 

2. An apparent typographical error in paragraph 12 of the Conclusions set forth on 

page 87 of the AU's Report is corrected by the addition indicated below: 

12. Mr. Appleman did not receive fair and adequate notice in the 
Notice of Hearing or an amendment thereof of the following claims that the 
Committee is asserting against him, and the Board should therefore dismiss them: 

Claim 1-15 Claim 1-16 Claim 2-3 
Claim 2-8 Claim 3-8 Claim 3-9 
Claim 4-10 Claim 5-6 Claim 5-11 [citation omitted] 
Claim 7-4 Claim 7-7 Claim 7-8 
Claim 7-9 Claim 8/9-4 Claim OF-15 
Claim 21-2 Claim 21-4 General Claim-1 

3. With regard to Claim OF-17, the Board concludes that the Committee established 

by a preponderance of the evidence that Respondent violated a Board rule (Minn. R. 7200.5600) 

by engaging in conduct harmful or potentially harmful to Client #15 by writing false statements 

about Client #15 in a letter to his probation officer and in a report to the Board. The Board 

substitutes this conclusion for the AU's conclusion in paragraph 19 on page 89 of the AU's 
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Report. Accordingly, the Board does not adopt the AU's analysis of Claim OF-17 as set forth at 

pages 133-134 in the Memorandum portion of the AU's Report. 

4. · Paragraph 36 of the Conclusions set forth on page 91 of the AU's Report is 

clarified by the deletions and new language indicated below: 

36. For the reasons stated in the Memorandum that 
follows, [citation omitted] Claim 21-3 fails to state a charge that is 
separate from the charges included in Claim 21-1 and Claim 21 3, 
and the Board should dismiss them. Therefore, the Board should 
dismiss Claim 21-3 as duplicative. 

5. With regard to Claim 6-10, the Board concludes that the Committee established 

by a preponderance of the evidence that Respondent failed to elicit significant client history from 

Client #6 or assess the client in a way that c�I}formed to usual and customary prevailing 

standards of practice, in violation of Minn. Stat. § 148.98(a) and Minn. R. 7200.5700. The 

Board substitutes this conclusion for the AU's conclusion in paragraph 42 of the Conclusions set 

forth on page 92 of the AU's Report. Accordingly, the Board does not adopt the AU's analysis 

of Claim 6-10 as set forth at pages 154-155 in the Memorandum portion of the AU's Report. 

6. An apparent typographical error in the second sentence of paragraph 56 of the 

Conclusions set forth on page 94 of the AU's Report is addressed by the deletion indicated 

below: 

56. With regard to General Claim-2, the Committee 
established by a preponderance of the evidence that Mr. Appleman 
failed to include reservations and qualifications in his reports of 
testing on Clients #1, #2, #3, #4, #5, #6, #8, and #20 disclosing that 
he had only administered one of three WRA T sub-tests to them. 
The Committe.e therefore established by a preponderance of the 
evidence that Mr. Appleman's testing reports for those teH-clients 
failed to conform to usual and customary prevailing standards of 
practice and also violated Minnesota Rules, part 7200.5000, 
subpart 3B. 
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7. · Any of the foregoing Findings of Fact that are more appropriately considered 

Conclusions of Law are hereby adopted as such. Any Conclusion more properly termed a 

Finding of Fact is hereby adopted as such. 

Based on the foregoing, the Board issues the following: 

ORDER 

IT IS HEREBY ORDERED as follows: 

1. Respondent's license to practice psychology in the State of Minnesota is 

REVOKED.2 Should Respondent apply to the Board for licensure in the future, he must meet 

the statutory and Board rule requirements then in effect. At the time of any such application, 

Respondent must demonstrate by clear and convincing evidence that he is capable of practicing 

psychology in a fit, competent and ethical manner and with reasonable skill and safety to clients. 

2. Within sixty (60) days of the date of this Order, Respondent shall pay to the Board 

a civil penalty in the amount of $5,000 for his statutory and Board rule violations occurring on or 

after August 1, 1996, relative to Client #5. 

3. Respondent shall surrender his license to the Board within five (5) days of service 

of this Order on his counsel of record by delivering or mailing it to Pauline Walker-Singleton, 

Board of Psychology, Suite 320, University Park Place, 2829 University Avenue SE, 

Minneapolis, Minnesota 554 14-3237. 

4. Respondent shall immediately cease to engage in the practice of psychology in 

Minnesota. 

2 Seven of the Board's nine participating members voted to revoke Respondent's license. James 
H. Peterson voted to suspend, and there was one abstention. 
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5. Respondent shall immediately cease to advertise or otherwise represent himself in 

any manner to be a licensee in this state. 

6. Respondent shall have sixty (60) days from the date of this Order to conclude his 

practice. During these sixty days, the only psychological service that Respondent may perform is 

to secure appropriate referrals for existing clients and conclude the administrative details 

necessary to close his practice. 

7. The terms and requirements of the parties stipulation and consent order, dated 

December 10, 1993, are suspended during the period that Respondent's license is under 

revocation. The Board shall determine whether any or all terms of that order will continue at 

such time as Respondent may apply to the Board for licensure in the future. 

8. Any application submitted to the Board by Respondent for licensure in the future 

shall be in writing and shall include the following: 

a. Evidence of compliance with all then current statutory and Board rule 
application requirements for licensure as a licensed psychologist or as a licensed psychological 
practitioner, as the case may be; 

b. An affidavit from Respondent stating whether he has fully complied with 
the requirements of paragraphs 2-6 of this Order; 

c. Evidence that since the date of this Order, Respondent has: 

1) a) 
in the following subject areas: 

Successfully completed three graduate course credits each 
(1) Ethics; (2) Assessment; and (3) Treatment of Sexual 

Offenders. 
b) Prior to commencing each course, Respondent shall obtain 

the Board's approval of the course. Each such course must be offered by an institution 
accredited by a regional accrediting association and must be listed by the institution as part of a 
graduate program. Successful completion shall be determined by the Board. An official 
academic transcript documenting a passing grade, sent directly to the Board from the educational 
institution, shall constitute evidence of successful course completion. Courses which are merely 
audited by Respondent will not be approved. 
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2) Taken and passed the written professional responsibility 
examination described at Minn. R. 7200.3000, subp. l.B, covering rules of the Board and the 
psychology practice act. Respondent may take the examination not more than once each month 
until he obtains a score of at least 83.3% correct answers. 

3) a) Successfully completed a one-to-one professional 
boundaries training program of not less than 12 hours, taught by an instructor approved in 
advance by the Board. Respondent shall provide a true, correct and complete copy of the instant 
Findings of Fact, Conclusions and Final Order to the instructor on or before the commencement 
of the course. Successful completion shall he determined by the Board, based upon its evaluation 
of the reports required under b) and c), below. 

b) Within 30 days of completing the professional boundaries 
course referenced above, Respondent shall submit a written report to the Board which provides 
and addresses: 

boundaries training course; 

course; 

( 1) The dates Respondent began and completed the 

(2) A brief statement of each topic covered in the 

(3) A detailed discussion of what Respondent has 
learned from the boundaries training course, . including Respondent's understanding and . 
knowledge of boundary issues, other ethical issues encountered in practice, and how the course 
will affect his practice in the future; 

(4) A detailed discussion of each of the following 
claims relatiye to which the Board granted summary disposition or which were established at 
hearing: 7-5; OF-7; OF-8; 22- 1, 23- 1, 1-13.1, OF- 17, OF-20 and OF- 10. The discussion shall 
address: (a) How Respondent came to violate the statutes and rules in question, (b) the specific 
harm to specific individuals that resulted or could have resulted from the violations; and (c) the 
manner in which Respondent now believes the violations could have been averted; 

(5) Respondent's reasons for believing that he IS 
·capable of conducting himself in a fit, competent and ethical manner in the practice of 
psychology; and 

(6) Any other information which Respondent believes 
would assist the Board in its review of this matter. 

c) Within 60 days of completing the professional boundaries 
course referenced above, Respondent shall cause the course instructor to submit a written report 
to the Board. The report shall: 

( 1) Verify whether Respondent provided a complete 
copy of the instant Findings of Fact, Conclusions and Final Order to the instructor on or before 
the commencement of the course; and 

(2) Address whether in the instructor's opinion 
Respondent successfully completed the course, with a listing of course

. 
objectives accomplished. 
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9. In the event the Board denies any application submitted by Respondent for 

licensure in the future, Respondent shall not again apply earlier than six (6)' months from the date 

of the denial. 

10. If the Board grants any application for future licensure as a licensed psychologist 

submitted in accordance with paragraph 8, Respondent shall be on probation with the Board. 

During the period of probation, Respondent shall comply with and strictly abide by all statutes 

and Board rules governing the practice of a licensed psychologist, any and all terms of the 

stipulation and consent order, dated December 10, 1993, which the Board elects to reimpose, and 

the following additional terms and conditions: 

a. 1) Respondent shall practice psychology only under the supervision of 
a supervising psychologist approved in advance by the Board from a list of at least three names 
Respondent shall submit to the Board. Respondent shall cause each psychologist listed to submit 
a current vitae to the Board for review prior to its approval of a supervisor. The Board reserves 
the right to reject all names submitted by Respondent. If the Board rejects any names submitted, 
the Board may require that Respondent submit additional names as described above, or the Board 
may provide Respondent with the name of a supervisor. Respondent shall have had no previous 
personal or any direct current or former professional relationship with the supervisor. The Board 
shall review and act upon Respondent's submissions as expeditiously as possible. 

2) Upon the commencement of supervision and every six (6) months 
thereafter, Respondent shall provide the supervisor with a list of every client seen by Respondent 
within the preceding 12 months. Each client shall be identified by an existing record or file 
number or by a number to be established by Respondent, together with the client's date of birth. 
At six (6) month ·intervals, Respondent shall promptly provide the supervisor with the 
comprehensive record and concomitant billings of 10 clients selected by the supervisor from 
Respondent's most recent client list. If Respondent does not have a written consent from a client 
permitting access by the supervisor to the client's records, Respondent may delete any data in the 
record which identify the client before providing it to the supervisor. 

3) Respondent shall meet face-to-face with the supervtsmg 
psychologist not less than four (4) hours every month for an indefinite period of time, including 
at least two (2) hours monthly of individual, non-group meetings between Respondent and the 
supervisor. The purpose of the meetings will be to review and discuss appropriate standards of 
practice, including ethical and boundary issues occurring within Respondent's practice and 
Respondent's recordkeeping and billing practices. 
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b. Respondent shall cause the supervising licensed psychologist to provide a 
written report to the Board every three (3) months and at such time as Respondent may petition 
the Board to terminate probation in accordance with paragraph e hereof. The first report will be 
due one month from the date supervision begins, and all subsequent reports shall be submitted 
quarterly on the first day of the month in which they are due. Each report shall provide and/or 
address: 

1) In the first report, evidence that Respondent's supervisor has 
received and reviewed a complete copy of the instant Findings of Fact, Conclusions and Final 
Order; 

2) Evidence that. Respondent has provided the supervisor with a 
current client list required at a.2), above, and the date of receipt; 

3) The dates on which supervision of Respondent takes place; 
4) The method or methods by which supervision is conducted; 
5) Identification by record or file number of all cases which are 

reviewed, a statement of any problems discovered in the review, and a statement concerning the 
resolution of any and all such problems; 

6) The supervisor's opinion as to Respondent's ability to provide 
competent services; 

7) Any other information which the supervisor believes will assist the 
Board in its review of this matter; and 

8) At such time as Respondent may petition the Board to terminate 
probation, he shall cause the supervisor to include an assessment in a report from the supervisor · 

regarding Respondent's ability to conduct himself in a fit, competent and ethical manner in the 
practice of psychology, as well as an assessment of whether Respondent exhibits an acceptable 
comprehension and knowledge of ethical issues encountered in practice and his ability to apply 
this knowledge. 

c. Respondent shall submit a written report to the Board every three (3) 
months and at such time as Respondent may petition the Board to terminate probation. The first 
report will be due one (1) month from the date supervision begins, and all subsequent reports 
shaH be submitted quarterly by Respondent on the first day of the month in which they are due. 
Each report shall provide and/or address: 

1) A· brief statement of the topics discussed at each supervision 
session; 

2) A description of what Respondent learned from the consultations, 
including his own statement as to his comprehension and knowledge of ethical issues 
encountered in practice; 

3) Any other information which Respondent believes would assist the 
Board in its review of this matter; and 

4) · At such time· as Respondent may petition the Board to terminate 
probation, his report shall include his reasons for believing that he is capable of conducting 
himself in a fit, competent, and ethical manner in the practice of psychology. 

d. Respondent shall execute and provide to the Board in a timely manner any 
releases necessary for submission of the reports referenced herein. 

13 



e. 1) Not earlier than four (4) years from the date Respondent 
commences probation, he may petition the Board to terminate probation and its associateci terms 
and conditions; provided that Respondent may petition not earlier than two (2) years from the 
date he commences probation if Respondent's supervisor so recommends in writing to the Board, 
including a detailed statement by the supervisor of the basis for any such recommendation. Any 
petition to terminate probation shall be in writing and shall document Respondent's satisfactory 
completion of all requirements of probation. 

2) Any petition submitted under this paragraph shall be considered by 
the Board at its first regular meeting after the petition's receipt; provided that the petition is 

·received at least 20 days before the meeting and Respondent is present at the meeting. 
3) The Board shall grant a petition to terminate probation submitted 

in accordance with this paragraph if it determines that the preponderance of all information 
received indicates that Respondent: 

a) Has fully complied with all of the terms, conditions and 
requirements of probation; and 

b) Is fit, competent and ethically able to engage in the practice 
of psychology absent the requirements of probation. 

4) If the Board denies any petition to terminate probation, Respondent 
shall not submit another petition earlier than six (6) months from the date of the denial. 

f. 1) In accordance with Minn. Stat. § 148.941, subd. 2 (a) (1), 
Respondent's violation of any term, condition or requirement of probation shall authorize the 
Board again to revoke Respondent's license or to take one or more of the other ·actions set forth 
at Minn. Stat.§ 148.941, subd. 2 (b). 

2) Nothing herein shall limit the Board's authority to· attempt to 
resolve any alleged violation of probation, of Minn. Stat. §§ 148.88 to 148.98, or Minn. R. 
ch. 7200 through the procedures of Minn. Stat. § 214.103, subd. 6. Further, nothing herein shall 
limit the Board's authority to temporarily suspend Respondent's license under Minn. Stat. 
§ 148.941, subd. 3, to initiate a contested case under Minn. Stat. ch. 14, or to seek injunctive 
relief under Minn. Stat. § 214.11 on the basis of any act, ·conduct or omission of Respondent 
occurring before or after the date of this Order which is not related to the facts, circumstances or 
requirements referenced herein. 

i. Respondent shall be responsible for all costs incurred by him as a result of 
compliance with the terms and conditions of probation. 

11. If the Board grants any application for future licensure as a licensed psychological 

practitioner submitted by Respondent in accordance with paragraph 8, Respondent shall comply 

with and strictly abide by any and all terms of the stipulation and consent order, dated December 
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10, 1993, which the Board elects to reimpose and all statutes, including Minn. Stat. § 148.908, 

subd. 1, and Board rules governing the practice of a licensed psychological practitioner. 

. Dated: 

12. This Order constitutes a disciplinary action against Respondent. 

13. This Order is a public document and will be sent to all appropriate data banks. 
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MEMORANDUM 

MINNESOTA BOARD 
OF PSYCHOLOGY 

��. (� � HOVLAND, Ph.D., L.P. 
Chairperson 

In addition to the following and except as indicated under the Findings of Fact and 

Conclusions, the Board adopts as its own and incorporates herein by reference the Memorandum, 

including Appendix I, which accompanies the AU's Report. 

I. License Revocation 

The revocation of a licensed psychologist's license is the most significant sanction which 

my be imposed by the Board. It is invoked sparingly and only in the most aggravated 

circumstances. Our decision in this case was informed by a voluminous record, including 

testimony supportive of Respondent and additional materials submitted by Respondent in 

mitigation. E.g., Tr. Vol. IX, pp. 1409-1422; Tr. Vol. XI, pp. 1677-1772; Exhibit A. Further, we 

are fully mindful of our responsibility concerning the quality of evidence on which a decision to 

impose discipline must be based. As stated by the Minnesota Supreme Court: 
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[T]hese proceedings brought on behalf of the state, attacking a 
person's professional reputation and character and seeking to 
impose disciplinary ��nctions, are no ordinary proceedings.. We 
trust that in all professional disciplinary matters, the finder of fact, 
bearing in mind the gravity of the decision to be made, will be 
persuaded only by evidence with heft. The reputation of· a 
profession, and the reputation of a professional as well as the 
public's trust are at stake. 

In the Matter of Wang, 441 N.W.2d 488, 492 (Minn. 1989). 

The great body of evidence before us on which we have relied plainly meets the foregoing 

tests. Respondent's violations of the Minnesota Psychology Practice Act and Board rules are 

numerous and, in many instances, very serious. Indeed, the record reflects a pattern of profound 

misconduct. In excess of 50 claims were established by the Committee at hearing, together with 

another 13 during the summary disposition proceeding. Moreover, Respondent's violations 

permeate multiple aspects of his practice. Under these circumstances, client protection clearly 

compels license revocation. 

A. Ethical Lapses 

Particularly troubling are Respondent's ethical lapses. See Claims 7-5, OF-8, 1-13.1, 

OF-20, OF-5, 1-11, 21-5 and OF-6. For example, on at least three occasions he attempted to 

pressure clients to refrain from making complaints about him to the Board. See AU's Report, 

pp. 86 (Claims 7-5 and OF-8). See also AU's Recommendation on Motion for Partial Summary 

Disposition, pp. 37-40. Such conduct is wholly unacceptable. Psychologists have a clear 

responsibility to facilitate, not impede, the filing of complaints by their clients. See Minn. R. 

7200.4900, subps. 2.D and 12. Requiring the affected clients to waive their legal right to file 

complaints with the Board in order to resolve disputes with Respondent constitutes his 

exploitation of the position of power he held as .a therapist. Similarly, we find very disturbing 
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Respondent's failure to comply with established professional standards which reqmre an 

explanation when submitting altered or amended client records to in insurer for reimbursement. 

See AU's Report, pp. 88, I3I-32 (Claim I-13.1). Respondent violated these standards on 

multiple occasions. I d. Of equal concern is Respondent's uncontroverted submission of a false 

and misleading report concerning Client #II' s willingness to participate in chemical dependency 

and sex offender treatment. See AU's Report, pp. I4-I6, 89, I33-34 (Claim OF-20). Significant 

harm to the client could have occurred. 

Respondent engaged in similar conduct in connection with Claim OF-I7. We adopt the 

Committee's exception to the AU's Report regarding the claim and have concluded that the 

Committee did establish by a preponderance of the evidence that Respondent violated Minn. R. 

7200.S600 by writing false statements about Client #IS in a letter to the client's probation officer 

and in a report to the Board. See Conclusion 3, above. 

Client #IS began sex offender treatment with Respondent in May I992, several months 

before he pled guilty to and was sentenced for molesting Client #17. At the outset of treatment 

Client #IS told Respondent that Client #IS had molested other children in previous relationships. 

Respondent recorded this information in his first session notes for Client #IS dated May 26, 

I992, and again in session notes dated June II, I992. Exhibit I9, pp. 4866, 4869. 

On February 2, I993, when Client #IS's probation officer ("PO") was conducting 

Client #IS's pre-sentence investigation ("PSI"), Respondent discussed with the PO the fact that 

Client #IS had victimized other female children. The PO's records show that Respondent told 

the PO that both Respondent and Client #I5 were advised by Client #IS's attorney not to talk 

about other victims. See Exhibit I9, p. 4730; Tr. Vol. I, p. 104. The PO's PSI Report, dated 

February 22, I993, a copy of which is contained in Respondent's records for Client #IS, states 

17 



that there were other documented incidences of sexual abuse perpetrated by Client #15. With 

regard to any alleged statements Client #15 may have made to the PO during the investigation 

about other victims, the PSI report states only that "[Client #15] did not talk of additional victims 

with this agent." 

The records at the time of sentencing show that Respondent knew the investigating PO 

was aware of and had reported in the PSI Report that Client #15 had prior victims. In particular, 

the Pre-sentence Investigation Report states: " [T]here were other documented incidents 

perpetrated by [client #15] of sexual abuse. Allegedly, he had inappropriate sexual contact with 

his natural daughter and two step-daughters of the second marriage." Further, the report states, 

"When this agent addressed the additional victims with Mr. Appleman, [Client #15's] therapist, 

he was aware of the incidents." Thus, when the Court entered its Order against Client #15, the 

judge was aware of Client #15's history of pedophilic behavior with previous victims. 

There is no ev.idence in this case in either the documentation of the February 2, 1993, . 

conversation between Respondent and the PO, or in the February 22, 1993 PSI Report, that the 

PO ever asked Client #15 about victims other than those already disclosed, much less that 

Client #15 lied about other undisclosed victims. The evidence shows three victims, all of whom 

Client #15 had disclosed to Respondent at the first visit. Nevertheless, on at least two occasions, 

Respondent misrepresented that Client #15 "lied" about prior victims during the PSI. 

First, Respondent misrepresented to Client #15's PO (and thus to the Court) that 

Client #15 lied during the PSI. Specifically, in a January 31, 1994, letter from Respondent to 

Client #15's PO (not the PO who conducted the PSI) and copied to client #IS's new therapist, a 

psychologist working with Client #16's ex-husband, as well as to a guardian ad litem, 

Respondent stated that Client #15 "lied, during his presentence investigation about his deviant 
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history as a pedophile." Respondent further stated that Client #15's "sentence would have likely 

been harsher, if the Court had an accurate victim history." Respondent's assertion in the 

January 31, 1994 letter to the PO, when Client #15 was transferring to another treatment 

program, that Client #15's sentence would likely have been harsher had the Court known about 

prior victims was also a misrepresentation. 

Respondent lied about Client #15 for a second time when Respondent provided a· case 

analysis regarding Client #15 to this Board in January 1995. In the case analysis Respondent 

again stated that Client #15 "lied during the Presentence Investigation" because he did not tell the 

pre-sentence investigator of his previous victims. 

In both of the above-mentioned documents, Respondent engaged in deceptive conduct by 

stating as a fact that Client #15 lied during his PSI, when Respondent knew or should have 

known that he had no evidence to support his assertion. In fact, the evidence in the records 

directly contradicted Respondent's assertion of "fact." Respondent's conduct caused harm or 

potential harm to Client #15. Specifically, the harm or potential harm to Client #15 occurred 

when copies of Respondent's January 31, 1994, letter containing false statements regarding 

Client #15's alleged lie were sent by Respondent to other mental health and corrections 

professionals working with Client #15 and his family members. Respondent's false statements 

had the potential to affect Client #IS's success in treatment and in completing the conditions of 

his court order. 

The Committee's expert, Mr. Rusinoff, provided an opinion regarding the harm or 

potential harm to Client #15 from Respondent's conduct. Mr. Rusinoff testified that 

Respondent's practice was substandard because 
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the case analysis and the letters and the pre-sentence investigation 
have contradictory information. It looks like Mr. Appleman did 
know about the three different victims that were being disclosed by 
Client Number 15 and relayed that to the pre-sentence investigator 
or to someone from the court system and then later on he claims 
th�t the person, Client Number 15 did not talk about all the 
victims. It appears to be either a very big mistake or an instance 

of dishonesty. . . . [ e 1 it her one of them [mistake or dishonesty 1 
would fail to meet the standards. Psychologists are not supposed 

to misrepresent anything they say about clients. And because of 
the nature of possible legal consequences that Client Number 15 
could have faced, it's real important for the psychologist[s] to be 
accurate about what they are writing. 

(Emphasis added.) Tr. Vol. VII, pp. 1210-1211. 

. The AU does not question Mr. Rusinoff's credibility. See AU's Report, p. 133. Instead, 

he suggests that Mr. Rusinoff's opinion lacks relevance. !d. We respectfully disagree. Mr. 

Rusinoff's testimony appears to bear directly on the matter of Respondent's deceptive conduct 

based on applicable ·standards of practice. Further, the documentary evidence establishing the 

violation is seemingly incontrovertible. 

B. Lack of Competence 

Our decision to revoke Respondent's license is also based on numerous other proven 

claims which expose alarming gaps in Respondent's professional competency. The AU 

determined, for example, and we agree, that the Committee established that Respondent 

misdiagnosed Client #1 as having somatoform pain disorder (Claims 1-2 and 1-4); failed to 

conform to prevailing standards by not ·explaining his departure from DSM-III-R when he also 

diagnosed Client #1 as having post-traumatic stress disorder (Claim 1-1); and made a 

substandard interpretation of the same client's MMPI or failed to note in Client #1 's records. why 

the MMPI results were inconsistent with Respondent's diagnosis (Claim 1-7). See AU's Report, 

pp. 140-43, 145-46. Likewise, it was established that Respondent performed substandard 
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interpretations of the W AIS-R and Trails A and B tests taken by. Client #2 (Claim 2-7), the 

W AIS-R test administered to Client #4 (Claim 4-3), and the W AIS-R and Bender-Gestalt tests 

administered to Client #6 (Claim 6-8). See AU's Report, pp. 146- 150. Among other lapses, 

Respondent also inappropriately administered the WRAT Reading Recognition subtest to Client 

#5, a foreign born individual with minimal proficiency in Engiish. (Claim 5-8). See AU's 

Report, p. 149. 

Respondent's competency must further be called into question on the basis of his repeated 

fai1ures to elicit information from clients concerning critical issues. In the case of Client # 1, for 

instance, Respondent failed .to elicit the client's family history, medical history, history of 

medication use, chemical dependency information, psychological history and other information 

which bore directly on the reliability of Respondent's diagnosis (Claim 1-5). See AU's Report, 

p. 162. Similar lapses by Respondent occurred as to Client #2 (failing to elicit the client's mental 

health history and other information affecting Respondent's findings and conclusions) (Claim 

2-2); Client #3 (failing to elicit information concerning a potential chemical dependency problem 

· and other concerns) (Claim 3-5); Client #4 (failing to note clinical information about the possible 

psychological effects on the client of a motor vehicle accident) (Claim 4-6); and Client #5 

(failing to elicit and note pre-existing medical and mental health conditions, including the fact 

that the client was diabetic (Claim 5-3). See AU's Report, pp. 162-65. 

Consistent with the foregoing, we have concluded that Respondent also performed a 

substandard assessfi1ent of Client #6 by failing to inquire whether the client's nightmare of a 

friend's suicide reflected an actual event or was attributable to the aftereffects of a motor vehicle 

accident. In so concluding, we adopt the Committee's exception to the AU's Report respecting 

Claim 6-10. 
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The facts underlying the claim are summarized in pertinent part as follows by the AU: 

In a session with Client #6 on February 22, 1996, Mr. Appleman 
documented that Client #6 had reported nightmares that 'involved 
aliens, blood, ghosts.' He then quoted Client #6 as saying, 'I have 
dreams of my friend that kill [myself]. [Citation omitted.] , I  
looked at him at the funeral. . . . I try to stop him from killing · 

himself. I feel that I should have stopped [him]. . . . He shot 
himself in the mouth.' 

AU's Report, p.43, para. 127. There appears to be no dispute that Respondent did not question 

Client #6 further about the matter. Nevertheless, the AU states that the Committee failed to 

establish the claim of substandard assessment alleged in the Notice of Hearing because its expert, 

Dr. Norman Cohen, was asked only about the sufficiency of Respondent's documentation of the 

event. AU's Report, pp. 154-55. 

· A close examination of the record discloses, however, that Dr. Cohen was indeed asked if 

he had an opinion whether usual and customary standards of acceptable and prevailing practice 

would require follow-up questions concerning the nightmare. Tr. Vol. XIII, pp. 2141-42. Dr. 

Cohen expressed the following opinion: "I think it would certainly be usual and customary 

practice to follow up and inquire more about the cause of such nightmares." !d. at 2142. 

Respondent's suggestion that it would have been inappropriate and a "quantum leap" to inquire 

further (id. at pp. 2087-88) simply is not persuasive. Accordingly, we have concluded that Claim 

6-10 was established by a preponderance of the evidence. 

C. Documentation Failures 

Among other problems which led us to conclude that the revocation of Respondent' s  

license is necessary to protect clients is what appears to be  an essential · disregard for minimal 

standards of professional documentation. In numerous instances, several of which were 

established on summary disposition, Respondent failed to meet even the rudimentary 
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requirements of Minn. R. 7200.4900, subp. 1a, by failing to maintain informed consent releases 

and correspondence in client files (Claims 8/9-7, 8/9-8, OF-3 and OF- 16). See Rulings on 

Motions and Order, p.3.; AU's Report, pp. 174-75. Similar deficiencies, including inaccurate 

billing records, abound in Respondent's files on other clients (Claims OF-2, OF-14 and 20-7). 

See Rulings on Motions and Order, p.3 . . Perhaps most disconcerting, however, ·is the great 

volume of client files lacking adequate client histories, test interpretations, satisfactory treatment 

plans, progress notes and other minimally required documentation (Claims 1-6, 2-6, 3-3, 4-7, 4-9, 

6-6, 20- 10, 21- 1, 1-14, 2-9, 3- 11, 4-8, 5- 10, 6-9, 8/9-1 1, 7-3, 8/9-3, 20-11, OF- 1, OF-16, 1- 10, 3-

6, OF-5, 1- 11, 21-5, OF-6 and 20-6). See Rulings on Motions, p.3; AU's Report, pp. 166- 180. 

In addition to other adverse effects, such inadequacies have the potential for causing significant 

personal economic harm to clients if their insurers deny the payment of claim.s due to 

Respondent's failure to document services provided. Moreover, as Mr. Rusinoff emphasized 

with regard to sex offenders, treatment plans and progress notes are vitally important to assess 

rehabilitation and an offender's relative threat to the community. See Tr. Vol. VII, pp. 1 174-

1 198. 

In connection with missing treatment plans, progress notes, session notes, client histories, 

test protocols and test interpretations, Respondent (!.rgues that our denial of summary disposition 

relative to Claim 3-6 established the Jaw of this case, with the result that we are now precluded 

from determining that Respondent violated recordkeeping standards other than those appearing in · 

Minn. R. 7200.4900, subp. 1a. See generally Respondent's Reply Memorandum on the Doctrine 

of the Law of the Case. We stated as follows relative to Claim 3-6: 

Client #3 purportedly participated in four group therapy sessions 
with . . . [Respondent] between January and March, 1994, for 
which . . .  [Respondent] billed the client's insurer. Committee 
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Exhibit 3, pp. 768, 771, 773, 777, 78 1. The Committee claims that 
the charges are not substantiated due to the absence of group 
therapy or progress notes to indicate that Client #3 received the 
therapy. Committee's Memorandum in Support of Motion of 
Partial Summary Disposition, June 1 1, 1999, p. 18. . . . 
[Respondent] has produced no notes relative to the sessions. ld. 

The AI.J determined that the apparent absence of notes for the four 
sessions constitutes· a violation of Minn. R. 7200.4900, subp. 1a, 
which requires psychologists to "maintain an accurate record for 
each client." AI.J's  Recommendation, p. 15. As . . . [Respondent] 
correctly points out, however, the rule does not expressly require 
the maintenance of therapy or progress notes . . . .  [Respondent's] 
Proposed Findings of Fact, Conclusions and Order, submitted 
January 14, 2000, p. 7. In most relevant part, the rule merely 
requires a "chronological listing of all client visits, together with 
fees charged" (subp. 1a.A), which . . .  [Respondent] did maintain. 
See Committee Exhibit 3, p. 78 1. Under the circumstances, we are 
not persuaded that . . .  [Respondent] violated the rule in question. 
We therefore do not adopt the AU's recommendation and deny the 
Committee's motion for summary disposition in connection with 
Claim 3-6. 

Rulings on Motions and Order, p. 3. 

Our ruling regarding Claim 3-6 plainly was limited to the narrow question whether Minn. 

R. 7200.4900, subp. l a, expressly requires the maintenance of individual group therapy records 

or progress notes. On its face, the rule includes no explicit reference to such documents. Bound 

by the requirement to view the evidence in the light inost favorable to Respondent, the 

nonmoving party (e.g. , Sauter v. Sauter, 70 N.W. 2d 35 1, 353 (Minn. 1955)), we necessarily 

denied the Committee's motion for summary disposition as to Claim 3-6. The ruling was not 

designed to address whether a failure to maintain the documents in question constitutes 

unprofessional conduct or is otherwise actionable. Today's adoption of the AU's post-hearing 

recommendations regarding Claim 3-6, however, should unmistakably be read as confirming 

what should be self-evident, namely, practitioners have an affirmative obligation to document 
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· group therapy sessions and the failure to do so is substandard. See AU's Report, pp. 78, 80, 95, 

102-105, 177. 

D. Disciplinary History 

In addition to the grounds summarized above, our decision to revoke Respondent's 

license is made in the context of his lengthy and troubling disciplinary history with the Board. 

Even before Respondent's initial licensure in 1983, he was the subject of three separate consent 

orders relating to the misrepresentation of his credentials in his license applications and his 

misrepresentation of himself as a psychologist prior to licensure. See Exhibit 23, pp. 006052-57. 

Respondent's licensure on June 3, 1983, occurred only in conjunction with an order for 

indefinite conditional licensure. See Committee's Proposed Findings of Fact, Conclusions of 

Law and Final Board Order, p. 5. The order required Respondent to meet with a licensed 

psychologist approved by the Board every three months during the year following the issuance of 

his conditional license · to discuss the code of ethics. Both Respondent and the consulting 

psychologist were required to submit reports to the Board addressing the ethical matters 

discussed and Respondent's understanding of the code of ethics. The order remained in effect 

until July 19, 1985. ld. 

On September 14, 1990, the Board reprimanded Respondent on the basis of another 

stipulation and order. The order resulted from Respondent's repeated misrepresentation of his 

professional qualifications. He misrepresented his educational credentials, his years of 

experience as a psychologist, and his employment record. Respondent was also disciplined for 

using "Ph.D." and "Dr." to refer to his educational and licensure levels, when he knew he was 

licensed at the master's (M.A.) level and was not to refer to himself as "Ph.D." or "Dr." in 
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connection with his practice of psychology. Exhibit 23, pp. 6058-6061; Exhibit 32, p. 56, 

para. 197. 

The Board adopted yet another stipulation and consent order on December 10, 1993, 

based on Respondent's continuing misrepresentation of his professional qualifications in that he 

again used the initials "Ph.D." and the designation "Doctor" in. connection with representing 

himself as a psychologist. The 1993 order, which is suspended by the instant Order, required 

Respondent to submit to the Board, for as long as he remained licensed, all printed materials, 

including but not limited to advertising, telephone listings, publications, letterhead, and business 

cards. Quarterly submissions .were required until December 31, 2003. Thereafter, the materials 

were to be submitted annually with Respondent's application for license renewal. Exhibit 23, 

pp. 6052-6057; Exhibit 32, p. 55, para. 197. 

It is . particularly alarming that despite this chronic history of Respondent's ethical 

violations and ongoing misrepresentation of his credentials, as recently as 1995, while under 

order for these very concerns, he submitted documents in a district court child custody · 

· proceeding in which he again misrepresented himself as having a doctoral degree in psychology. 

See, e.g., AU'.s Recommendation on Motion for Partial Summary Disposition, pp. 47-48. 

Respondent's suggestion that the incident was an oversight is not satisfactory. See, e.g., 

Respondent's Answers to Board's Request for Admissions and Integrated Interrogatories, Set 1, 

p. 70. We previously adopted the AU's recommendation and granted summary disposition 

regarding the matter . (Claim 23-1). Rulings on Motions . and Order, p.3; AU's Report, p.86, 

para. 9. 

Of broader significance is what may only be viewed as Respondent's abiding disrespect 

for the ethical rules of his profession and seeming complete disregard for the Board's oversight 
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responsibilities on behalf of the public. It is recognized that . any psychologist, including 

Respondent, invests considerable time and energy to earn the privilege to practice psychology. 

Nevertheless, the privilege is subordinate to the Board's right to regulate the profession and 

shield citizens from unfit practitioners. See, e.g., Humenansky v. Minnesota Board of Medical 

Examiners, 525 N.W.2d 559, 566-67 (Minn. App. 1994). Based on the record before us, we are 

compelled to conclude that only by the revocation of Respondent's li
.cense can we meet our 

public protection responsibility. 

II.  Civil Penalty 

In addition to the revocation of Respondent's license, we have assessed a civil penalty in 

. the amount of $5,000. It is due within 60 days of the date of this Order. Our authority to impose 

a civil penalty is set forth as follows in the Minnesota Psychology Practice Act: 

(b) If grounds for disciplinary action exist under paragraph (a), the board may take 
one or more of the following actions: 

(7) impose a civil penalty not exceeding $5,000 for each separate violation. The 
amount of the penalty shall be fixed so as to deprive the applicant or licensee of any 
economic advantage gained by reason of the violation charged, or to discourage repeated 
violations. 

Minn. Stat. 148.941, subd. 2 (b) (7). The foregoing provision has been in effect since August 1, 

1996. Laws 1996, ch. 424, sec. 16; Minn. Stat. § 645.02. 

The Committee urges that we impose a penalty of $40,000 in connection with some 13 

separate claims relating to Clients #5 and #6. See Committee's Proposed Findings of Fact, 

Conclusions of Law and Final Board Order, pp. 21-22, n. 7. An examination of each of the 

claims, however, suggests that many relate to conduct or omissions which occurred prior to the 

effective date of the Board's civil penalty authority or that it cannot be determined from the 
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record whether the violation may have occurred on or after that date. That is not the case 

concerning Claims 5-3 and 5- 10. 

Claim 5-3 involves Respondent's failure to elicit from Client #5 information about the 

client's pre-existing medical and mental health history that bore on the rehability of the 

conclusions reached by Respondent about Client #5 's mental health status. See AU's Report, 

pp. 164-65, A-10. Respondent first evaluated Client #5 on June 13, 1996. See, e.g. , Exhibit 5.A, 

pp. 500003, 500072-75. Treatment continued through February 12, 1997 (see id.) ,  long after the 

effective date of our civil penalty authority. While Respondent's initial failure to elicit the 

requisite information seemingly took place on his first consultation with the Client #5 on 

June 13, 1996, it is plain that a licensed psychologist has a continuing responsibility to gather and 

note · significant client history. See Minn. Stat. § 148.941, subd. 2 (3) ; Minn. R. 7200.5000. 

Respondent failed to meet this responsibility throughout the course of his care of Client #5. 

Likewise, in connection with Claim 5-10, Respondent's failure to establish and document a 

satisfactory treatment plan for Client #5 was not a onetime, discrete event or omission. It was a 

circumstance that continued from the client's first visit through the date of discharge. See Minn. 

Stat. § 148.941, subd. 2 (3). 

A penalty of $2,500 has been imposed for each of the two violations. The amounts are 

discretionary numbers, intended to discourage repeated practice act and rule violat·ions. 

III. Future Licensure 

Notwithstanding our grave concerns about Respondent's capacity for rehabilitation, it is 

recognized that at some future time he may again seek Board licensure. Should he apply for 

licensure either as a licensed psychologist or as a licensed psychological practitioner, today's 

Order is intended to make clear that Respondent may not simply renew his previous license, but 
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instead must meet all statutory and Board rule requirements for initial licensure in effect at the 

time of any such application and satisfy certain additional terms set forth in paragraph 8 of our 

Order. · 

Respondent was first licensed by the Board as a licensed psychologist in 1983. He 

possesses a master's degree and a doctorate in educational administration. Exhibit B.4; Tr. Vol. 

·rx, p. 1507. In 1996, the Minnesota Psychology Practice Act was amended to require, among 

other things, that an applicant for licensure as a licensed psychologist after August 1, 1991, must 

have earned a doctoral degree with a major in psychology. Laws 1996, ch. 424, sec. 10. The 

requirement remains in effect. See Minn. Stat. § 148.907, stibd. 2 (2000); Minn. R. 7200.1300 

(1999). Thus, absent any pertinent intervening amendment to the Minnesota Psychology Practice 

Act, if Respondent were to seek licensure as a licensed psychologist subsequent to the date of 

this Order, he would first be required to obtain a doctorate in psychology from an approved 

institution. We regard the application of this requirement in this case as most appropriate and 

equitable in that it would not allow Respondent to be afforded preferred treatment relative to 

other applicants for licensure since 1991. Further, it may be assumed that additional formal 

instruCtion would ultimately benefit Respondent's clients. 

The requirements of paragraph 8 of our Order are equally applicable whether Respondent 

were to apply for licensure as a licensed psychologist or as a licensed psychological practitioner. 

The required total of nine hours of graduate coursework in the areas of ethics, assessment, and 

treatment of sexual offenders, passage of the Board's professional responsibility examination at 

an elevated level, and the one-to-one professional boundaries course which we have ordered are 

tailored to address a number of the specific violations which were established and are .intended to 

be remedial. 
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Should Respondent be licensed in the future as a licensed psychological practitioner, he 

would be subject to ongoing statutory supervision requirements. See Minn. Stat. § 148.908, 

subd. 1 .  In the event he were to be licensed as a licensed psychologist, he would be placed on 

probation in accordance with paragraph 10 of our Order. Probation would include Respondent's 
l 

close supervision by a Board-approved licensed psychologist for four years, with a possible 

reduction to two years if recommended by the supervisor. We believe that the supervision 

requirements, including the supervisor's periodic review of a representative number of 

Respondent's client records and billings, monthly face-to-face meetings between Respondent and 

the supervisor of not less than four hours, and comprehensive quarterly reports to the Board from 

both the supervisor and Respondent would significantly insulate Respondent's clients from 

further abuses and, it is hoped, prove to be of personal and professional educational value to 

Respondent. If Respondent were to fail to comply with any term of probation, his license would 

again be subject revocation. 

The Findings of Fact, Conclusions and Final Order constitute the Decision of the Board 

in this matter. 

BY THE BOARD 
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I . 

OAH Docket No .  4-0907-11788-2 

STATE O F  MINNESOTA 
OFFiCE O F  ADMINISTRATIVE H EARINGS 

FOR THE BOARD O F  PSYCHOLOGY . 

I n  the Matte r  of the 
Psychology License of FINDINGS OF FACT, CONCLUSIONS 

AND R ECOMMENDATION Michael A. Appleman, M .A . ,  L. P. 
License No� LP 2613 

Administrative Law Judge B ruce H .  Johnson (the ALJ) conducted a 
hearing in th is- contested case proceeding beginning on Monday, October 23, 
2000, at the Office of Administrative Hearings in Minneapol is ,  M innesota. The . 
hearing continued for twelve additional hearing days and ended on Wednesday, 
November 8, 2000. The record closed on Monday, Apri l  23, 2001, when the ALJ . 
received al l of the · parties' post-hearing submissions. 

Peter J.  Kr ieser,  Assistant Attorney General , Suite 1400 NCL Tower, 445 · 

Minnesota Street, St. Pau l ,  M innesota 55101-2131, appeared as counsel  for the 
Petit ioner, the Com.plaint Resolution .Committee (the Committee )  of the 
Minnesota Board of Psychology (the Board) .  Leo Dorfman , Attorney at Law, of 
the firm of Dorfman & Dorfman, Ltd . ,  336 Parkdale Plaza Bu i ld ing , 1660 South •· 
Highway 100, Minneapol is , Minnesota 55416-1532, appeared as counse l  for the 
Respondent, M ichael A .  App leman . 

NOTICE· 

This Report is a rec;:ommendation; not a f inal decision .  The M innesota 
Board of Psychology wi l l  make the-·finaf decision after: reviewing this Report and 

· the heari ng record . The Board · may adopt, reject or  modify these F ind in�s of 
Fact, Conclusions of Law, and Recommendation .  U nder Minnesota Law, the 
Board may not make i ts f inal  decision unt i l  after the parties have had access. to 
this Report for at least ten days . During that time, the Board must . g ive each 
party adversely affected by this Report an opportun ity to fi le objection s  to the 

• 0 

report and to present argument to it . Parties should .contact Paul ine Walker-
Sing leton,  Execut ive Di rector. Minnesota Board of Psychology, 2829 U nivers ity 
Avenue, S .E . ,  Su ite 320, Minneapo l is ,  t0innesota 55414, to find out how to f i le 
objections or present argument. 

1 Minn. Stat. § 1 4 .61 . (Unless otherwise specif ied, al l  references to Minnesota Statutes are .to 
the 2000 edition . )  



STATEMENT OF THE ISSUES 

The fol lowing issues are raised concern ing those charges described in 
Appendix 1 to this Report ,2 which the Board d id not previously adj ud icate on 
motion for summary d isposit ion or which the Committee has not su bsequently 
withdrawn:  

(1) Whether the Notice of  Hearing , as amended, g ives M r. App leman 
fair notice about the natu re of the remain ing charges; 

(2) Whether the doctrine of · res judicata precludes the Board from 
considering many of the Committee's charges of inadequate documentation ;  

(3) Whether the doctrine of  col lateral estoppel  conclus ively establ ishes 
the merits of C laims Nos .  20-1, 20-2, 20-8, and 20-13; 

(4) Whether the same legal standa rds for assess ing Mr .  App leman's 
professional and ethical p ractic.es apply to acts committed before and after May 
15, 1993; 

(S) Whether M r. Applem_an's documentat ion p ractices violate l icensing 
laws by fai l i ng  to conform to the · usual ,  customary, and . prevai l in g  p ractice 
standards recognized by M innesota psycho log ists; and 

(6) Whether  the Committee has establ ished by a p repondera n ce of the 
evidence each of the charges described in Appendix I wh ich the Board concludes 
should not be d ismissed . 

FI NDINGS O F  FACT 

Procedural Background 

1. Minnesota law3 authorizes the Board to regu late q.nd d i sc ip l ine 
persons l icensed to p ractice psychology i n . the State of M innesota . I t  also 
authorizes the Board to review complaints against psychologists , to refer those 
complaints to the Office · of the Attorney G erieral for i nvestigation ,  and to b ring 
discipl inary proceedings against l icensed psycho log ists when . the Board 
considers it appropriate . The Board, in tu rn, has empowered the C o m mittee to 
review complai nts made against l icensed psychologists and to in it iate d isc ip l i nary 
proceedings . · 

2 The AU. is making Appendix I a part of th is report for the Board's conve nience in 
addressing the charges against .Mr. Appleman. It is based on Exhibit 83, wh ich the ALJ 
previously provided to the Board for the same · reason as part of his recommendation on the 
Committee's Motion for Summary D isposit ion. See also note 1 0 , infra. 

· 

3 Minn.  Stat. §§ 1 48 .88 through 1 48 .98 ,  also known as the M innesota Psychology Practice 
· Act or the Psychology Practice Act. Un less · otherwise specified ,  all references to M innesota 
. Statutes are to the 2000 edition . 



2. Ttw Committee began this contested case proceeding on  June 29, 

1998, when it issued a Notice of and Order for P rehearing  Conference .and 
Hearing .4 The Committee al leged Mr. Appleman had engag_ed in 201 i nstances 
of professional misconduct wh i le evaluating and treating twenty-three different 
cl ients .5 The Committee further claimed that those al leged instances of 
professional misconduct violated twenty-six different l icensing statutes and ru les .  
About a year later on May 17, 1999, the Committee moved to Amend i ts Notice 
of Hearing by adding one further al legation of profess ional m isconduct.6 By 
Order entered on June 2, 1999, the ALJ al lowed that amendment .7 . 

3. On June 11 I 1999, M r. Appleman moved for summary d i sposition .8 
He argued that this proceeding should be dismissed in its enti rety because the 
Committee had committed fatal procedural errors in in itiating these d iscipl inary 
proceedings and also that the Committee had deprived him of h is constitutional 
righ_t to due process of law. 

4. Also, on June 11, 1999, the Committee made a motion for partial 
summary disposition.9 Relying larg-ely on admissions made by Mr.  App leman 
during d iscovery and a body of opin ion evidence in an affidavit submitted by its 
expert ,  Dr. Norman J. Cohen, the Committee argued that M r. App leman had 
committed approximately ninety-one separate violat ions of appl icable l icensing 
statutes and rules . 1 0 . · · . · 

5. On October 14, 1999, the ALJ recommended that the Board deny 
M r. Appleman's motion for summary d isposit ion. 1 1  O n  the same day, the ALJ 
also made a recommendation about the Committee's motion for partial summary 
d isposition. 12 Conclud ing that n ineteen of the claims that the Commi ttee was 
asserting raised no genuine issues of material fact, the ALJ recommended that 
the Board grant summary disposition of those nineteen claims. But the A LJ also 

4 Hereinafter "Not1ce of Hearing." Administrative Record .. Item 1 .  
5 Namely, cl ients identif ied here as Cl ient # 1  through Client #23. 
6 Adminisrrative Record. Item 6. 
7 Adm inistrative Record. I tem 1 3. 
8 Administrative Record . Items 69 and 70 . . 

9 Administrative Record, I tems 62 and 63. 
10 The Committee d1d not l ist or specif ically identify each of the l icensure violations for which it 

was seeking summary disposit ion, nor did it correlate al leged vio lations with the allegations 
contained in the Notice of Hear ing . · So, in order to make a recommendation on the Committee's 

· motion, the ALJ drew up a l ist of what appeared to be ninety-one separate identifiable charges of 
professional m isconduct . (Admin istrative Record , I tem 87 at pp. 49-53;  see also Exhib it 83 . )  The 
ALJ did not at that time attempt to correlate those charges with corresponding allegat ions in the 
Notice of Hearing. 

1 1  Administrative Record , Item 89. 
12  Administrative Record , Item 87.  
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concluded that seventy-two other  claims did raise genu ine issues  of material fact , 
thereby requ i ring an evidentiary hearing for the i r  adjudication.13 

6. After p roceeding on  the ALJ's recom mendations ,  the Board on 
March 30, 2000, denied Mr. Appleman's motion for s u mmary d ispos ition ,  g ranted 
summary disposition of th irteen of the Committee 's c la ims,  and den ied s ummary 
d isposition of the Committee's remaining seventy-eight claims . 1 4 .Based on the 
th irteen claims that it had adjudicated , the Board ordered that certain d iscip l inary 
measures be imposed on Mr. Appleman. 1 5 But .  t he  Board stayed its order 
pending a contested case hear ing on the remain ing c la ims and remanded the 
admin istrative record to the ALJ for an evidentiary h earing and recommendations 
on the remaining issues. 1 6  · · · 

7. The hearing  on the merits of the Committee's unadju dicated claims 
began on Mooday, October 23, 2000, and ended on Wednesday, N ovember 8, 
2000. During that hearing , the Committee indicated it was withdrawin g  s everal of 
its claims.  The ·ALJ requested that the Committee subsequently provide Mr. · 

Appleman and the ALJ with an u pdated l ist ing of which claims it was asserting 
and which it was withd rawing . 1 7 I n  so doing,  the A LJ specifica l ly stated that the 
l i st ing that he had previous ly compi led1 8  had been received in  evidence "for 

. i l l ustrative and reference purposes only" and that it would "not b e  taken as any · 

legal ly b inding conclusion on [his) or the Committee 's  part or a s ubstitute for what 
the Notice of Hearing contain[ed) . " 1 9 . 

. 

8. On December 7, 2000, the Committee f i led a revised c la ims l ist ,  
which the ALJ received in  evidence as Exhibit 86. That exh ibit ind icated that 
du ring the heari ng the Committee had withdrawn twenty-seven of the c la ims that 
it had been assert ing at the summary disposit ion stage of this p roceed ing .  The 
Committee also indicated that two claims had been "withdrawn and replaced" 
and . characte rized s ixteen of its earl ier  claims as having been "amended ." 
Final ly, Exhibit 86 referred to forty-one claims that had not p revi o u s ly. been 

. identified as being "new."20 

13 /d. 
14 Admin istrative Record. I tem 1 1 2 .  
15 /d. 
16 /d. 
1 7 Tr: Vol. X I I  at pp . 1 853-54 . 
1 8  Exhibit 83. 
1 9 Letter from ALJ to parties dated November 20, 2000 (Admin istrative R ecord , Item 1 21 ) ;  

see also Tr. Vol. X I I  at pp. 1 853-54 and Vol .  X I I I  at pp. 2 1 65-66 .  
20 On March 1 9 , 2001 , the Committee tendered another l is t  of i ts claims ,  identif ied  as Exhibit 

83-A. In  addit ion to a description of th_e claims the Committee was asserting and the i r  status ,  
Exhibit 83-A also contained some record references relating to  those cla ims.  The ALJ is also 
including it in  the record for i l l ustrative and referential purposes only and for the Board's 
convenience. 
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·Mr. Appleman 

9. Since 1983 Mr. M ichael A. Appleman, M .A . ,  L .P . ,  has been 
l icensed to practice psychology in the State of Minnesota and has been subject 
to the Board's jurisdiction. 21 . 

. 

10. Mr. Appleman resides at 2530 West Lake the of I s les,  M inneapol is ,  
. M innesota 55405. He. maintains an office at 600 University Avenue ,  S .E . ,  

Minneapol is ,  Minnesota 55414. He is currently fifty-fou r years ·old , is married 
and has three chi ldren. · · 

11. I n  1968 Mr. Appleman graduated from the Un ivers ity of M innesota 
with a bachelor of arts degree in psychology.22 After g raduating ,  he worked for 
two years as an elementary school teacher at St. Austin School in Minneapolis .23 
From .1971 to 1.974 he attended g raduate school at the Un iversity of M innesota 
on a fel lowship in educational admin istration .  I n  the course of that post-graduate 
train ing ,  he received both a master of arts degree and a Ph .D .  in educational 
administrat ion, with col lateral stud ies in psychology.24 While in g radu ate school , 
he publ ished a psychological test cal led "Piaget and Read iness for M ath" in  the 
Journal of Educational Research and Development. His  doctoral dissertat ion was 
entit led , "The Educational , Psychological , and Legal Aspects of Using Stimu lants 
on Hyperactive School Chi ldren." 25 

·12. · Subsequently , in 1978 Mr. Appleman attended a one-week seminar 
on neuropsychological evaluat ion, taught by Dr. Ralph Reitan ,  a . 
neu ropsycholog ist at the Un iversity of Arizona.26 I n  the fol lowing year he took 
post-doctoral . course work at · the Un iversity of Minnesota in . ch i ldhood 
psychopathology and vocational assessment,  and in  1 982 he took additional 
post-doctoral cou rse work in school psychology and in psychological testing of 
exceptional chi ldren.27 Mr. Appleman has also received train ing in  psychor:netric 
testing at the University of Wisconsin at River Fal ls and participated in test 
.norm ing when he was employed by Measurement Leacning (;Qf1Sultants whi le in 
graduate school . 28 · · · · · · · 

· 

13. From September 1973 to Ju ly 1977, Mr. Appleman was employed 
as an admin istrative assistant to the Deputy Commiss ioner, Minnesota 
Department of Education.  His duties primarily involved provid ing con sultative 

21 Exhibit B (Curriculum Vitae at p. 1 ) . 
22 /d.; Tr. Vol .  I X  at p. 1 507. 
23 Exhibit B.  
24  /d.; Tr. Vol.  IX  at p .  1 507. 
25 Exhibit B (Curriculum V itae at p .  1 ) ; Tr.  Vol .  I X  at p.  1 508-09 . 
�M 

. 

27 Tr. Vol. IX at p .  1 508. 
28 Tr. Vol. IX at p .  1 520-22. 
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services on hyperactive school ch i ldren and included p rovid ing in-service train ing · 
for school d istricts on ADHD chi ldren and performing educational and legal 
research in that f ield. He publ ished articles on "Legal Aspects of Student Rights," 
"Age of Majority , "  and "Legal Aspects of Student R ecords,"  and he was named 
"Educator of the Year" by the M innesota Associat ion of Ch i ld ren with Learning 
Disabil it ies .  He also publ ished_ a booklet on the t reatment of attention defic it 
d isorder ch i ldren.  29 

14. From Ju ly  1977 through August 1978, M r. Appleman was empl()yed 
as Chief Ward C l in ical Psychologist at the Hawai i  State - M ental H ospital in  
Honolu lu . H is  duties i ncluded psycho-diagnostic test ing and d eveloping  behavior 
mod ification programs for persons with mental retardation.30 

15. From September 1978 through September 1980, M r. Appleman 
· worked as a child and adult psychotherapist at the Corman Psych iatric C lin ic in 
_ Golden Val ley, Minnesota. His duties there consisted of provid ing p at ients with 

ind ividual , g roup,  and family therapy services and conducting psycho-educational 
eva luations . 31 

· 

16. After leavi ng the Corman Psychiatric C l in ic, M r. App leman took a 
posit ion as an adult p rogram coord inator and psychotherapist at Nexus ,  Inc. , a 
t reatment center for _convicted felons .  He held that posit ion from September 
1980 through May 1983 and provided cl ients with i nd ividua l ,  g roup ,  and fami ly 
therapy services . He also admin istered personality , i ntel l igence, and vocational 
assessment tests . 32 

17. I n  June 1983, Mr. Appleman left Nexus , I nc. , and estab l ished h is  
own . private practice in cl in ical psychology, known as Un ivers i ty Avenue 
Psychology Center. 33 That practice has involved aff i l iat ions with othe r. g roups .  
From June 1983 to 1987. he served as a psychologist  with M inneapo l i s  C l in ical 
Associates of Psych iatry at St. M ary's  Hospital in M in neapo l is , where his dut ies 
consisted of administe ring inpatient psychological eva luations of ado lescents and 
adu lts .34 - - - -· · ·-

18. Whi le he  was engaged in the private p ractice of psycho logy, M r. 
App leman also served as a chi ld and adult  �sycholog ist with _G roup H ealth , I nc . ,  
f rom May 1984 to November 14, 1990. 5 The re ,  h e  conducted inpatient 
psychological assessments of s ign ificantly distu rbed chi ldren  and ado lescents , 

29 Exhibi t  B (Cumculum Vitae at p. 3). 
30 Exhibit B (Curnculum Vttae �t p. 2) .  
31 Exhibit B (Curriculum Vttae at  p .  2) .  
32  /d. 
33 Exhibit B (Curr-iculum Vitae at p. 2) .  
34 /d. 
35 /d. 
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as well as providing individual ,  g roup, and fami ly therapy, coordinating  i npatient 
treatment, and participating in d ischarge planning. 36 He was d ismissed from his 
employment with Group Health as of November 15, 1990, after that o rgan ization 

· condLJcted an internal investigation and had concluded that Mr. Appleman had 
acted unprofessional ly while in its employ. 37 

19. Mr. Appleman describes the nature of his private p ractice as 
evaluat ing and treating trauma vict ims; provid ing ch i ld ,  adolescent, and fami ly 
therapy; assessing intel l igence and personal ity functioning ; screening for neu ro
psycholo� ical prob lems ; and triaging patients for neuropsychologists or social 

- workers . 3 On average, he provides between 1,500 and 2,000 hou rs of direct 
cl ient per year. 39 

20. During the last seven years , Mr. Appleman has mad e  several 
presentations at professional deve lopment seminars sponsored by various 
p rofessional organ izations.40 

21. As required by the Boa-rd's ru les ,41 M r. Appleman has f i led fou r 
statements of competency with the Board . 42 On December 12, 1997, h e  fi led a 
statement of competency in the area of evaluation arid treatment of trauma 
patients (car accidents , workers' compensation ,  assault ,  and other victim s) .  On 
September 30, 1997, he f i led a statement of  competency in  the area of chi ld 
custody evaluations .43 On May _1 0, 1998, he f i led a st_atement of comp etency in 
the area of neuropsychological screening and seminar presen tation of 
neuropsycholog ical scr'eeriirJg, and on Ju ly 21, 1998, he f i led a statement of 
competency in the area of evaluation, treatment, and providing of expert 
testimony regarding sex offenders. 44 

22. Mr. Appleman _ has completed al l  continu ing education requ i rements 
prescribed by the Board's ru les.45 · 

23. Based on his cont inuing experience as a psychologist i n  private 
practice and his other involvement in the field , Mr . . App leman Is fami l iar with the" 

36 /d. 
37 Exhibit 33. 

38 Exhib it B (Curriculum Vitae at p.  �)-
39 Tr. Vol. X at p. 1584. 

40 Exhib it B (Curriculum Vitae at pp. 3 ·4 ). 

41 Minn.  R .  pt. 72 00.1000. 

42 Exhibits 34 and B; see general/yTr. Vol. IX at pp.  15 14-16. 
43 Exhibits 34 and B;  Tr. Vol. X at pp .  1572-74. 
44 Exhibits 34 and B ;  
45 Minn .  R .  pts. 7200.38 10 through 3840. See also Exhibit C .  
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usual and customary standards of practice that were commonly accepted by 
practicing psychologists in  the State of Minnesota in  the  mid- 1 990s .46 

Expert Witnesses:47 

24. Norman J .  Cohen, Ph . D . ,  L. P . ,  is a cl i n ical neuropsycho logist .  He 
is l icensed by the Board to practice psychology in the State of Minnesota, and he 
has been spercif ical ly approved to provide  neuro psychology services . 48 Dr. 
Cohen graduated magna cum laude from. Brown Un ivers ity in  1 980 with a double 
major in psychology and Engl ish. Thereafter, he completed an i nternsh ip in 
cl in ical psychology and adu lt and pediatric neuropsychology at the U n iversity of 
Minnesota Hospital in 1 984. Dr .  Cohen then held a fel lowsh ip  in psychology in 
the D ivision of Pediatric Neurology at the U niversity of M innesota Hosp ital from 
September 1 985 to August 1 986,  and a fe l lowship in psychology at the Uptown 
Mental Health Center in Minneapol is from January to J uly 1 987. He received a 
Ph .D .  in cl in ical psychology from the University of M innesota in 1 987.49 Dr .  
Cohen served as a staff psychologist in the D epartment of Rehabi l itation 
Services at the U niversity of M innesota Hospital fro m  August 1 986 to Apri l  1 993;  
his practice there inc luded adul t  ano ch i ld personal i ty and neuropsychological 
assessment, behavioral medicine ,  · · pain management ,  and cogn itive . 
rehabi l itation . Dr. Cohen mainta ined. a private p ractice in psychology in . 
Minneapol is from January 1 987 to Apri l  1 993.  His p rivate p ractice inc luded chi ld 

. .  and adult psychotherapy, forensic evaluations , fam i ly therapy, personal ity and 
neu ropsychological assessment of adults , and ch i ldren's behaviora l  med ic ine 
consu ltations . From Apri l  1 993 to the present, Dr. Co�en has been emp loyed by 
Cou rage Center where he performs ch i ld and adult neuropsycholog ical 
assessments , designs cognitive rehabi l itation progra m s ,  and conducts ind iv idual 
psychotherapy and forensic evaluations. He  also supervises d octoral and . master' s  level psychology students.50 Since being e m p loyed by Courage  C enter, 
he has also maintained a private consult ing practice on h is  own t ime .51 Dr . 

. Cohen has fi led five statements of competency with the Board in  the areas of 
individual and g roup psychotherapy, · neuropsych ology, b iofeedback, pain 
management, and supervision .52 Based on his c l i n ical experience and other 
involvement in the fie ld ,  Dr. Cohen is fami l iar with the usual and customary 

46 Tr. Vol. X at pp. 1 584-86.  
47 I n  addition to Mr. Appleman and the other expert w itnesses described below, the 

Committee offered the testimony of Scott Johnson, M:A., L.P., and Thomas R. T hompson,  a 
probation officer with Ramsey County Corrections , and Mr. Appleman offered the test imony of 
Steven Trobian i ,  M . D . ,  and David L. Stuss i ,  D .C. Al l  four were offered as fact witnesses ,  and 
none of them were qual if ied or tendered as expert witnesses. 

48 Exhibit 42A; Tr. Vol. IV at pp. 624-25 and 629·30. 
49 Exhibit 42A; Tr. Vol. IV  at p .  625. 
50 Exhibit 42A; Tr. Vol .  IV  at pp. 633-36. 
51 Exhibit 42A; Tr.  Vol. V at p. 839 .  
52 Tr. Vol .  IV at  p. 630.  
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prevai l ing standards of practice that were commonly accepted by p racticing 
psychologists in the State of Minnesota in the mid- 1 990s.53 · 

25. Jack S.  Rus inoff, M .A . ,  L. P . ,  is a general psychologist i n  private 
practice, as wel l  as a sex offender t reatment professional ,  currently employed by 
the Metropol itan Commun ity Mental Health Center in  St. Pau l .54 He has been 
l icensed by the Board to practice psychology in the State of M innesota s ince 
1 992.55 Mr. Rusinoff graduated magna cum laude from the State Un iversity of 
New York at Potsdam in 1982 with a double major in psychology and sociology. 
Thereafter, he attended graduate school at the UniversHy of Minnesota. While in 
g raduate school , Mr. Rus inoff worked as a mental health practitioner i n  the Twin 
Cities area. That work experience included part-t ime positions at the M idway 
Hospital Center for Domestic Abuse in St. Pau l and the Rape and Sexual  Assault 
Center and the Domestic Abuse Project in M inneapol is . While in g raduate 
school, M r. Rusinoff also authored treatment manuals for practitioners i n  sexual 
assault and domestic abuse treatment centers .56 I n  1 989 he received a master 
of arts degree rn counsel ing and student personnel  psychology f rom the 
University of M innesota.57 After receiving h is master's degree,  Mr. R usinoff 
continued to work at _the Domestic Abuse Projed in M inneapol is unti l  February 
1 99 1  when he accepted a posit ion as a therapist at the Program for Healthy 
Adolescent Sexual Expression in St. Pau l .  H e  held that position unti l  J anuary 
1 993, and his duties consisted of provid ing psychotherapy to adole s cent sex 
offenders ,  male victims,  and the i r  fami l ies .  58 In .. January 1 993 Mr .  Rusinoff 
became the cl in ical d i rector at Alpha Human Services, a commun ity-based 
residential adult sex offender treatment program in Minneapolis . Besides 
providing psychotherapy for program residents, his duties included supervision of 
the program's other mental health practit ioners .59 Then, in April 1 998 he 
accepted a posit ion as a d ivision d i rector at the Metropol itan Commun ity Mental 
Health Center in St. Pau l ,  a position that he cu rrently holds .  In that capacity, he 
is responsible for administering the Center's sex offender prog rams ,  for 
supervising two other l icensed psycholo� ists , and for providing outpat ient g roup 

.. therapy for app roximately sixty c l ients. 0 S ince 1 992 , - Mr. Rusinoff · has also 
maintained a private consu lting practice in psychology on his own time.61 Among 
other aff i l iations, Mr .  Rusinoff is a member of the Association for Treatment of 
Sex Abusers and its M innesota chapter. 52 He was also a · membe r  of the 

53 Tr. Vol. IV  at pp. 637-38. 
54 Exhibit 43A; Tr. Vol. V I I  at p. 1 1 75.  
55  Exhibit 43A. 
56 /d. 
57 . 

/d.; Tr. Vol. V I I  at pp. 1 1 77-78.  
5 8  /d. 

· 

59 Exhibit 43A; Tr. Vol. V I I  at pp. 1 1 78-79. 
60 Tr. Vol. V I I I  at pp. 1 250-54. 
61 Exhibit 43A; Tr. Vol. V I I I  at pp. 1 257-59 , . 
62 /d. 
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Minnesota Department of Corrections' Adult Residential Sex Offender  Advisory 
Committee in 1 996-97 and a member of the Minnesota Department of Health's 
Sexual Assault P revention Committee in 1 998 .  M r. Rus inoff has f i led seven 
statements of competency with the Board in the areas of supervis ing  other 
psycholog ists , treatment of domestic assau lt offenders ,  treatment of sexual 
assault and abuse vict ims and offenders ,  cogn itive behavioral therapy, cl in ical 
hypnosis ,  diagnostic assessments ,  and ind ividua l ,  couple ,  a n d  family 
counsel ing .63 Based on his c l in ical experience and othe r  invo lvement in the fie ld ,  
M r. Rus inoff is fami l iar with the usual and customary p revai l ing standards of 
p ractice for treatin·g sex offenders that were common ly accepted by p racticing 
psychologists in the State of M innesota in  the mid- 1 990s .  

· 

26 .  Theodore H .  Woh l ,  Ph .D. ,  L. P., currently serves as d ean and 
d i rector of special cl in ical programs at Un ion I nstitute of C incinnati in O hio.  I n  
that capacity ,  he· administers a graduate p rogram in psychology that serves 1 50 
g raduate students . He also is cu rrently an emeritus p rofessor of psychology and 
fel low of the g raduate school of the University of Cinc innati .  He has held 
progressively higher facu lty posit ions at that institut ion s ince 1 955 and  also 
served as a consu ltant and an adju nct professor of psychology at W right State 

- Univers ity in Dayton, Oh io ,  from 1 988- 1 990.64 Dr. W oh l  rec.eived a bachelor of 
a rts degree in psychology from the University of Cincinnati in 1 950 and a Ph .D .  in 
psychology from Western Reserve Univers ity in 1 956 .65 Beg inning in 1 956 he 
served for nine years f irst as a staff c l in ical psychologist and later as  Ch ief of 
I npatient Psychology at .the Veterans Administration H ospital in Cinci n nati .66 . I n  

. addition to serving on  the faculty o f  the Un ivers ity o f  Cinc innati and h i s  service 
with the Veterans Ad min istration , Dr. Wohl has maintained an active consu lting 
practice in  psychqlogy in the State of Ohio over the last  forty-five ye.ars and has 
been affi l iated with a number of hospitals and other i nstitutions .67 He h as served 
twice as president of the Cincinnati Psychological Association and o nce as 
president of the Ohio Psychological Association. Dr . Woh l  also served for five 
years as a member of the Ohio Board of Psychology, the l icensing authority for 
psychologists in  that state.68 Over the last forty-five yearsi he has part ic ipated in 
numerous profess ional organizations and been the author of n umerous 
professional publ ications ,  including a 1 994 article in  the Ohio Ps�chologist, 
entitled ,  "The Maintenance of Office Psychological C l i n ical Records ." 9 Among 
the honors that he has received, are d ist inguished service awards from several 
organizations .70 Throughout his caree r, Dr.. Wohl has kept abreast of 

63Tr. Vol. V I I I  at p .  1 262. 
64 Tr. Vol. X I .  at pp.  1 678-82: Exh ibit 45A. 
65 

/d. 
66 Exhibit 45A; Tr .  Vol . X I  at p. 1 68 1 . 
67 Exhibit 45A. 
68 /d.; Tr. Vol. X I  at pp. 1 686-87. 
69 Exhibit 45A. 
70 /d. 
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developments in the ethical standards that are generally . accepted to apply to 
practicing psychologists throughout the country, including M innesota and 
including the standards that p revai led in the mid 1 990s.7 1 Based on h is teach ing 
activities,  his c l inical practice , and his other involvement in the fie ld ,  D r. Wahl is 
famil iar with the usual and customary prevai l ing standards of practice that were 
commonly accepted by practicing psychologists in the State of M innesota in the 
mid-1 990s.72 

27. Murray R. Klane , . is an attorney l icensed to practice law in  the. State 
of Minnesota; he has also received a certificate from the Minnesota Board of 
Accountancy as a certified publ ic accountant. Mr. Klane graduated summa. cum . 
laude from the Un iversity of M innesota in 1 977 with a bachelor of arts degree in 
child psychology. He subsequently received a J . D .  degree from the Univers ity of 
Oregon Law School in 1 98 1  and . a master of law degree in taxation from 
Washington Ur.1iversity School of Law in 1 982. 73 Over the last n ineteen years, 

. he has been employed in a variety of settings as a tax accountant, a legal 
associate , and a law partner. From January 1 995 to Apri l  1 998 ,  Mr. Klane 
served as ch ief executive officer for a legal and accou nting practice that served 
over 200 cl ients, �ncluding Mr. Appleman?4 From Apri l  1 998 to the present,  he 
has been serving as chief executive officer of M i l len ium Properties ,  L .L .C . ,  which 

. is in the business of providing affordable housing for sen ior cit izens; he also has 
, been serving as a principal in Prairie  Sen io"r Cottages , L. L.C . ,  which is in the 
. . . business of providing assisted l iving faci l it ies for people with Alzheimer's 
; d isease.75 Mr .  Klane has also served as an adjunct p rofessor at the Un ivers ity of 
�, Minnesota .76 Based on his experience in handl ing accounting and tax m atters for 

psychologists, Mr. Klane is fami l iar with the customary practices of psycho log ists 
for maintenance of records in Minnesota in the mid- 1 990s . 77 . 

Charges of Alter ing C l ient Records (Claims 1 -1 3  and 1 -1 3 . 1 ) 

28.  On or about November 23 and 24,  1 993, Mr. Appleman b i l led Cl ient . 
# 1  's insurer for services he provided to Cl ient # 1  on those· two dates .78 · On 
December 9, 1 993. the insure r  acknowledged rece ipt of the b i l l ings and asked 
Mr. Appleman for treatment notes or other written verificat ion of the services 
provided on those two dates .79 On or about December 1 6 , 1 993, Mr. Appleman 

71 Tr. Vol. X I  at pp. 1 687-94 and pp. 1 773- 1 778. 
72 /d. 
73 Exhibit 46A; Tr .  Vol. XI I I  at p. 1 993.  
74 Exhibi t  46A;  Tr .  Vol. XI I I  at  pp. 1 994-97. 
75 Exhibit 46A. 
76 /d.; T r. Vol. X I I I  at p. 1 993.  
n Tr. Vol .  X I I I  at p. 2023 . . 

. 
78 Exhibit 1 at pp. 007022-23. 
79 Exhibit 1 A at p. 1 00 1 23 .  
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sent the · insurer a copy of p rogress notes for Cl ient # 1  that contained notes for 
therapy provided on November 23, 1 993, fol l owed immediately by a note for 
therapy provided on December 1 1 ,  1 993, but no note for therapy p rovided on 
November 24 , 1 993 ( Prog ress Note A) . �0 On or about May 2, 1 994, the insurer 
again asked Mr. Appleman for written documentation of services p rovided to 
C l ient # 1 , including the period November  23 and 24 , 1 993. 81  In response, Mr. 
Appleman sent the insurer a second copy of Progress Note A. 82 But the  second 
copy d iffered from the f irst copy in that it contained additional  information in Mr. 
Appleman's handwrit ing purport ing to be a p rogress note "adden dum" for 
November 24, 1 993.83 M r. Appleman offered no explanat ion about why he had 
altered P rogress Note A sometime after December i 6, 1 993, to record what 
appeared to be a progress note for November 24 , 1 993.84 

29 .  On or about December 1 6 , · 1 993, Mr. Appleman bi l led C l i ent #1  's 
insurer  for services p rovided to Cl ient #1 on that date.85 On May 2 ,  1 994, the 
insurer  acknowledged receipt of that and othe r  b i l l ings and · asked Mr. Appleman 
for treatment notes or other written verification of the services he p rovided on 
December 1 6 , 1 993, · among others. 86 On or about May 6, 1 994,  Mr. App leman 
sent the insurer a copy of p rogress notes for Cl ient #1 that contained notes for 
therapy provided on December 1 1 , 1993, fol lowed immediately by a note for 
therapy p rovided on December 17, 1 993,  but no note for therapy p rovided on 
December 1 6 , 1 993 (P rogress Notes A and 8) . 87 On-or about September  1 3 , 
1 994, the insurer again .asked Mr.  Appleman for written documentation of certain 
of the ser..iices that he had p rovided to Cl ient # 1 .88 In response, M r. A pp leman 
sent the insurer  a second copy of P rogress Notes A and 8 .89 But the copies he 
sent d iffered from the fi rst copies in that Progress Note · 8 contained the date 
" 1 2/ 1 6/93" in M r. Appleman's handwriti ng suggest ing that what previo us ly had 
appeared to be part of a progress note for December 1 1  , 1 993, was now ·a 
p rogress note for December 1 6 , 1 993.90 M r. Appleman offered no exp lanation 

80 Exhibit 1 at p. 000093; Tr. Vol. VI at pp.  909 ,  9 1 7 , and 939.  
81 Exhibit 1 at p. 000 1 09 and Exhibit 1 A at p. 1 00 1 46 .  
82 Exhibit 1 at p .  0001 2 1 ; Tr. Vol. VI at pp. 943-44.  
83 Compare Exhib it 1 p. 000093 with p.  000 1 2 1 ;  testimony of  M ichael Appleman (Tr .  Vo l .  1 at 

pp.  1 30-1 35) .  
84 Tr. Vol .  I at  pp.  1 30-1 35.  
85 Exhib it 1 at pp. 007027. 
86 Exhib it 1 at p. 000 1 09 and Exhibit 1 A at p. 1 00 1 46. 
87 Exh ibit 1 at pp. 000 1 2 1 -22; Tr. Vol .  VI  at pp .  945-50. 
88 Exhibit 1 A  at p. 1 00 1 73. 
89 Exhibit 1 at pp . . 000 1 93-94; Tr .  Vol .  VI  at pp .  953-54. 
90 Compare Exhibit 1 pp. 0000 1 2 1 -22 wfth pp. 000 1 93-94; testimony of M ichael Appleman 

_(Tr. Vol. I at pp. 1 36-138); Exhibit 30 at pp. 473-77. 
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about why he had alte red Progress Note B sometime after May 6, 1 994 , to 
91 record what appeared to be a progress note for December 16, 1 993. 

30.  On or about March 25, 1 994, Mr. Appleman bil led C l ient #1  ' s  
insurer for services provided to  Cl ient # 1  on that date .92 On May 2 ,  1 994 , the 
insurer acknowledged receipt of that and other bi l l ings and asked Mr. Appleman 
for treatment notes or other written verification of the services provided on March 
25,  1 994 , among others .93 On or about May 6, 1 994, Mr. Appleman sent the 
insurer a copy of progress notes for C l ient # 1  that contained notes for t�erapy 
provided on March 1 1 ,  1 994, fol lowed immediately by a note for therapy p rovided 
on April 8 ,  1 994,  but no note for therapy provided on March 25,  1 994 ( P rogress 
Notes C and 0) . 94 On or about September 1 3 , 1 994, the insurer again asked Mr .  
Appleman for written documentation . of  certain of  the services that he had 
provided to Cl ient #1 .95 In response, Mr. Appleman sent the insurer a second 
copy of Prog ress Notes C and 0.96 But the copies he sent d iffered from the first 

. copies in that Progress Note D contained the date "3/25/94" in Mr. Appleman's 
handwrit ing suggesting that what previously had appeared to be part of a . 
progress note for March 1 1 ,  1 994,  was now a progress note for M arch 25 ,  
1 994.97 Mr.  Appleman offered no explanation about why he had altered P rogress 
Note D sometime after May 6, 1 994, to record what appeared to be a p rogress 
note for March 25 , 1 994.98 . . 

. 

. 31 . On or about April 27, 1 994, Mr. Appleman bil led Cl i.ent #1  ' s  insurer 
-for services provided to Cl ient #1  on that date.99 On May 2 ,  1 994, the insurer 
· acknowledged receipt of that and other bi l l ings and asked Mr. App leman for 
'treatment .notes or other written verification of services that Mr. Appleman had 
provided to Cl ient # 1 .100 On or about May 6, 1 994,  Mr. Appleman sent the 
insurer a copy of progress notes for Cl ient #1 that contained a note for therapy 
provided on April 22, 1 994 , · but no note for therapy provided on April 27, 1 994 
(Progress Note E) . 1 01 On June 1 3 , 1 994,  the insurer received a second copy of 
Progress Notes E from Mr, Appleman. 1 02. But the second copy of Progress Note 
E d iffered from the firs.t copy in that it contained the date -"4/27194" in· Mr: ·-

91 T r. Vol. I at pp. 1 30-35. 
92 Exhibit .1 · at pp . 007042. 
93 Exhibit 1 at p. 000 1 09 and Exhibit 1 A at p .  1 00 1 46 . 

. 94 Exhibit 1 at pp. 000 1 26-27; Tr .  Vol. VI at pp. 956-58. 
95 Exhibit 1A at p. 1 00 1 73 .  
96 Exh ib it 1 at pp. 000 1 98·99: T r. Voi . VI  at  pp.  953-54. 
97 Compare Exhibit 1 pp . 0000 1 26-27 with pp. 0004 78-4 79; testimony of M ichael Appleman 

(Tr. Vol. I at pp.  1 39-4 1 ) ; Exhibit 30 at pp.  4 73-77. 
98 Tr. Vol. I at pp. 1 40-41 . 
99 Exhibit 1 at pp. 000079 and 007046. 
100 Exhibit 1 at p .  000 1 09 and Exh ibit 1 A at p. 1 00 1 46 .  
101 Exhib it 1 at p. 000 1 28; Tr. Vol. VI at pp. 964-65 .  
102 Exhibit 1 at pp.  0001 63; Tr. Vol .  VI at pp. 964-67. 
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Appleman's handwrit ing suggesting that what previous ly had appeared to be part 
of a progress note for Apri l  22 , 1994 , was now a progress note for Apri l  27, 
1 994. 1 03 Mr. Appleman offered no explanation about why he had altered 
P rogress Note D sometime after May 6, 1 994, to record what appeared to be a 
p rogress note for March 25, 1 994. 1 04 

32. Between November 23, 1 993, and October 3, 1 994, the u s ual and 
customary prevai l ing standards of professional p ractice and behavior accepted 
by psychologists practicing in M innesota was to specifically note any subsequent 
amendments or alterat ions of prowess notes and to provide explanations  for any 
such amendments or alterations . 1 5 . 

C harges of unprofessional  conduct i n  i nteractions with C l ient #15 (Cla ims 
O F-1 7 and OF-20) 

. 

33.  On January 8 ,  1 993 , Cl ient # 1 5 p leaded gu i l ty . to a c harge of 
C riminal  Sexual Conduct in the Second Degree for fondl i ng  Cl ient # 1 7, h is  
seven-year-old daughter, in the spring of  1 992. C l ient # 1 5 ' s  attorney referred 
h im to Mr. Appleman for sex offender treatment, and the Cou rt thereafte r  o rdered 
Cl ient # 1 5 to complete that sex offender treatment program. 1 06 C l ient # 1 5  
remained in Mr. Appleman's program from late M ay 1 992 through the  end of 
1 994. 1 07 

34. I n  a psychological evaluation on January 4 ,  1 993, it was Mr. 
Appleman's opinion that Client # 1 5 · was u nequivocal ly amenable to t reatment ,  
had reflected openness and honesty in terms of h is  sexual assau lt ,  had reflected 
d ramatic remorse,  had not missed any sessions , had for the most part been . a 
model c l ient in terms of treatment ,  and had an excel lent prognosis . 1 08 

35.  On or about May 1 0 , 1993 ,  Cl ient # 1 5  made a request  to h is  
p robation officer . for  transfer to a different sex offender treatment prog ram. 1 09• 
W hen Cl ient  # 1 5  told Mr. Appleman about the transfer, Mr. Appleman_c;ontacted 
the att"orneys involved in the matter and the probat ion officer and told t hem that 
Cl ient # 1 5 was attempt ing to manipu late his way out  of treatment. Contrary to 
M r. Appleman's prior statements that Cl ient # 1 5 's  prognosis was favorab le ,  M r. 
Appleman now called C l ient # 1 5  one of the most manipu lative sex offenders he 

103  Compare Exhibit 1 pp .  0000 1 28 with pp. 000 1 63; test imony of M ichael Appleman (Tr. Vol .  
I at pp.  1 36- 1 38}; Exhibit 30 at pp. 413-77. 

104 Tr. Vol. I at pp. 1 42-43 ; Exhibit 30 at pp. 480-81 .  
105 Testimony .of Dr.  Cohen (Tr. Vol .  IV at pp. 743-45); testimony of Dr. Wohl (Tr. V ol. XI at 

pp. 1 785-91 }. 
106 Exhibit 32 at p .  37, � 1 22.  · 

1 07 /d. at � 1 23 .  
108 Exhibit 32 at p. 39 , � 1 30. 
1 09 Exhibit 1 9  at p.  004731 . 
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had ever t reated. 1 1 0 Based on Mr. Appleman's statements , Cl ient # 1 5's 
probation officer rescinded an agreement to al low Cl ient # 1 5  to t ransfer to 
another program, and Cl ient # 1 5  remained in M r. Appleman's program for 

1 1 1 . 
another nine months .  

36 .  On May 1 4, 1 993, two therapists who had evaluated Cl ient # 1 5 at 
another treatment program wrote a letter to M r. Appleman exp ress ing the 
fol lowing opinions about. Cl ient # 1 5 :  

We are writing in  response to the copy of you r  letter to [probation officer] 
which was forwarded to [our cl in'ic] and to let you know that our experience 
with this cl ient seems to be markedly d i fferent from yours . 

· 

Specifical ly, we do not agree that he has been particula rly 
manipulatjve in h is negotiations to transfer . . .  

I n  addition ,  we are somewhat confused by the abrupt turnabout in  
your assessment of th is  cl ient. On 5 February 1 993 you met with . . .  
. the therapists working with [C.I ient # 1 5's] victim and partner, to 
discuss preparations for an apology session.  At that time you 
described [Client # 1 5] as a "model" cl ient who had worked a 
consistently honest program and was ready to participate in an 
apology session fol lowed by. family work and movement toward 

· reunification . . . . Thus, · your more recent communication by letter 
appeared both inconsistent and somewhat contradictory . . · . .  · [W]e 
were unable to make sense of your recent sh ift in position 
regard ing [Cl ient #1 5's] progress in therapy. Further concerns 
include your extreme tardiness to schedu led appointments 
including the apology session itself during which the vict im ,  
perpetrator and partner waited for forty minutes out of an hour of 
scheduled time for your arrival . . .  1 1 2  

37 .  In  a January 3 1 , 1 994 , letter, Mr . App leman responded to C l ient 
# 1 5's probation officer that "[p]atient is one of the two most h ighly manipulative 
ind ividuals that has moved through my treatment program in over ten years .  He 
has sexually molested daughte rs in a l l  th ree of  h is marriages . He l ied, d u ring hi� 

. p resentence investigation about his deviant h istory as a pedophi le.  His s entence 
would have l ikely beeri harsher, if the Court had an accurate victim h istory. '' 1 1 3 
Mr. Appleman sent copies of this letter to Cl ient # 1 5's new therapist ,  to a 

110 Exhibit 32 at p .  40, �· 1 33. 
1 11 /d. at 'p. 41 , � 135. 
112 Exhibit 32 at p. 41 , � 136 ; Exhibit 19 at pp .  004945-46.  
1 1 3 Exhibit 1 9  at p. 004997. 

. 
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psychologist work ing with C l ient # 1 6's ex-husband ,  and to . a guardian ad litem 
involved with the family. 1 1 4  

38 . On December 29 ,  1 992,  Cl ient # 1 1 was convicted o f  C riminal 
Sexual Conduct in the Second Degree.  P rior to sentencing ,  his attorney referred 
h im to M r. Appleman for sexual offender treatment, which Mr .  App leman began 
on October 30, 1 992 . 1 1 5 On December 7, 1 992, Mr .  Appleman sent a treatment 
update report contain ing the fol lowing statements, to Anoka County Community 
Corrections ,  which was conducting Cl ient # 1 1 's p re-sentence investigation: 
"Concomitant with the confrontational sex offender t reatment ,  [cl ient # 1 1 ]  has 
attended Alcoholics Anonymous on a weekly basis . . . . Pat ient and h i s  wife . . .  
have participated in Alcohol ics Anonymous on a weekly bas is .  Both recognize 
that they have p roblems with alcohol dependence . Patient is motivated to 

. change the behavio r  the [sic] led to h is sexual act ing out. H e  is ,  unequ ivocal ly, 
amenable to treatment. P rognosis is excel lent, if he continues in the Sex 

. Offender P rogram at Un iversity Avenue Psychology Center, and Alcohol ics 
Anonymous . "  U nder "Recommendations" M r. Appleman stated that C l ient # 1 1 
"is clearly amenable to motivational the rapy. The court shou ld take this into 
account i n  his sentencing . "1 1 6  

. . � 

39 . On or about J anuary 30,  1 993,  C l ient # 1 1 ' s  p robat ion officer 
t ransferred him to a different sex offender t reatment p rogram. 1 1 7 ·B etween 
December 7 ,  1 992.  and the t ime when Cl ient # 1 1 left M r. App leman's p rogram, 
Mr . . Appleman's assessment of Cl ient # 1 1 amenabi l ity to sex offender  and 
chemical dependency treatment d id not change. · 

40. I n  contrast to the statements that Mr. Appleman had made dwring 
Cl ient # 1 1 ' s pre-sentence investigation ,  in January 1 995 Mr .  Appleman s u bmitted 
a case analysis on Cl ient # 1 1 to. the Board in which he characterized C l i ent # 1 1 
as very res ist ive toward treatment ,  manipu lative · and deceitfu l ,  and stated that 
"[h]e clearly did not want to continue in . my p rogram because of suggest ions of 
chemical dependency treatment." 1 1 8 . . . . . . � .. . . � .  - . . . . - . . . . . 

Charge of bi l l i ng  for services not provided (C la im 20-8) 

. 4 1 . Cl ient # 2 0  was referred to Mr .  App leman by ?-. Qual ified 
Rehabi l itation Counselor (ORC) who was coordinating  C l ient #20's ca re for a 
work- related injury.  Cl ient #20 had injured his knees whi le working a s  a valet 

· parking attendant and appeared depressed whi le attempt ing to make a transit ion 
back to work. These medical and psychological problems were the subject of a 

1 14 /d. at p. 004998.  
1 15 Exhib it 32 at p. 28.  � 90.  
m Exhibit 1 2  at p .  003078: 
1 1 7  Exhibit 12 at pp. 0029 1 5  and 3203.  
1 1 8  Exhibit 1 2  at pp .  002979-80; Exhibit  32 at p .  30 ,  � 96 .  
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workers' compensation Cla im. M r. Appleman was asked to assess and treat 
Cl ient #20 for his adjustment reaction to the work-related injuries and his 

d 
. 1 1 9 subsequent stress an depression. 

42. Respondent bi l led the workers' compensation insurer a total of 
$200 for testing on July 25 , 1 994, including a charge of $ 1 00 for admin istration of 
Stron�-Campbel l 's I nte rest Test and a charge of $ 1 00 for a Career Assessment 
Test. 1 0 Account summaries that M r. Appleman's office prepared to s u mmarize 
the charges for the services that he been provid ing to C l ient #20 contain 
conflict ing information about what testing was performed on J u ly 25, 1 994. Mr. 
Appleman had an account summary p rinted on January 3, 1 995, l ist ing that 
testing as having been administered , and those charges having been incurred , 
on Ju ly 25, 1 994. 1 21 He submitted that account summary in a workers' 
compensation claim �etition p roceeding in  which he was seeking reimbu rsement 
for those services. 1 2 · But an account summary prepared on or after J une 1 ,  
1 995 , indicates that no such testing or assessment services were performed on 

( · J u ly 25, 1 994 . 1 23 -

43. On or about July 25,  1 994, Mr. Appleman gave Cl ient #20 copies of 
the Strong-Campbel l 's I nterest Test and the Career Assessment Test. C l ient #20 
then ·took those tests home but never retu rned them to Mr .  App leman for scoring . 
No test resu lts or interpretations for these tests are in Mr. Appleman' s  fi le for 
C lient #20 , and Mr. Appleman admitted that in this case he bi l led the workers' 

- ' . compensation insurer for testing that was never completed or interpreted . 1 24 

C harge of fa i l u re to give requ i red warn ings (Claim 3-4) 

44.  Cl ient #3 was inju red in a motor veh icle accident on October 8 ,  
1 993, and Mr. Appleman assessed and treated h im  during the period from 
J anuary 25 , 1 994, to March 7, 1 994. 1 25 

· 45 .  On January 25, 1 994 , Mr. Appleman administered · a n umber of · 
psychological tests to Client #3 , 1 26 including a Sentence Completion Test ,  which 
contained the fol lowing responses: 

I am afraid of noth ing .  
My worst fau lt i s  my temper. 

1 1 9  Exhibit 32 at p. 44, � 1 48 .  . 
1 20 Exhibit 32 at p. 46, � 1 57 ;  Exhibit 20 at p. 008202; Exhibit 29 at pp. 368-69. 
1 21 Exhibit 20 at p. 005608. 
1 22 Exhib it 29 at p. 368. 
1 23Exhib it 20 at p. 005574; see also Exhibit 32 at p. 46, � 1 57 .  
1 24 Exhibit 29 at pp. 368-69 . 
1 25 Exh ibit 3A at pp. 300000- 1 7. 
1 26 ld. at pp. 300004-07; Exh ibit 32, p. 9 � 1 9 . 
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The other people around me I would l ike to ki l l .  
I regret no t  kickin D . B . 's ass . 1 27 
Power is my destiny. 
One must never cross me.  

· Most of  a l l  I want to  k i l l  B .  
I am d ifferent because I ' l l  do  what it takes . 
I hate D . B . 1 28 

Mr. Appleman's report of the testing that he  conducted on January 25 , 1 994, d id 
not specifical ly discuss Cl ient #3's responses in  the Sentence Completion 
Test. 1 2s 

46. The progress notes that M r. Appleman p repared . following his 
January 25,  1 994, session with Cl ient #3 · attributed the fol lowing statements to 
h im:  "I get angry. I want to beat the he l l  out of the guy that h i t  me."1 30 And Mr. 
Appleman's notes for a therapy session on January 27,  1 994,  i nc lude the 
fol lowing observations about C l ient #3 :  "Pt .  is more 'short-fused' s i nce the 
accident" and "PL has difficu lty talking about anger." 1 31 

47. On the other  hand,  Cl ient #3 expressly d enied to Mr. Appleman that 
"he had any intentions of ever assault in� the person that (s ic) hit h im no r  having 
any intention of any homicidal thoughts� " 32 

. . 

· 

48. Mr .  Appleman made no written assessment of apparent h omicidal · 

ideation by Cl ient #3 , nor d id he inc lude any written appraisal i ndicating an 
opinion that Cl ient #3 was not homicida l . 1 33 

49.  It was Dr. Cohen's op1n ton that in  the mid - 1 990s the 1,.1 sual and 
customary prevai l ing standards of professional p ractice and behavior for 
psychologists practicing in  M innesota were: 

that you would inqu i re qu ite formal ly of the c l ient as to the natu re of 
h is feel ings about, in this case D B , . the potential victim ,  whethe r  the . 
cl ient had an'y p lans or intentions about th is ,  and in  other  words ,  t ry 
to evaluate how close the c l ient was to perhaps taking some act 
that had the potential of harming D B .  I f  as a c l in ic ian you fou nd 
that you thought there was some legit imate threats to  DB or any 
one e lse ,  o f  course, i t  then wou ld  be under the Tarasoff standa rd s ,  

127 D.B.  was the driver of  the other car involved in  Cl ient #3's motor vehicle accident. (Tr. Vol .  
I l l  at p. 392.)  

128 Exh ib it 3A at pp. 300028-29 . 
129 /d. at 300004-300007 and 300028-300029; Tr.  Vol .  I l l  at pp .394-95 .  
130 Exhibit 3A at p. 3000 1 0 . 
1 31 /d. at p. 3000 1 3 .  
132 Exhibit 44A at pp. 30-3 1 . 
133 Tr. Vol. I l l  at pp. 397-98 .  
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where you wou ld be requ i red to notify the intended victim or pol ice 
or both . If you felt that i t  was not a true threat to,  in th is case, DB or 
whomever, then you wou ld put in  you r  report a note explaining that 
you had real ized .the potential imp l ications of the statements made 
by Cl ient 3,  that you ha[d] assessed this formally, and you did not 
feel it was a significant threat and explain your reasons why. Th is  
kind of information clearly requ i res further exploration and fu rther  
exp l ication . 1 34 · 

It was further Dr. Cohen's opinion that Mr. Appleman's documentat ion of the 
thoughts that Cl ient #3 had verbal ized fai led to meet usual and customary 
prevai l ing standards of professional p ractice because "[t]here is s imply nothing in  
the record that indicates that he understood the potential impl ications of these 
statements , assessed them in any k ind · of formal way, and then reco rded that 
record, what had happened in  h is report . "1 35 

50. I t . was Mr. Appleman's opin ion that when a cl ient verbal ized 
thoughts such as those articu lated by Cl ient #3, p revai l ing practice standards 
requ i red a c l in ician to inqu i re further with the c l ient about those thoughts, and 
that the cl in ician then had to exercise c l in ica l  judgment about whether  or not 
those thoughts were serious, s ign ificant, or  dangerous. 136 I f  the c l inician 
concluded the statements were not ,  there was neither a duty to warn nor to 
document the thoughts that had been verbal ized . 137_ 

· 5 1 . I t  was Mr . . Appleman's c l in ical judgment that the thoughts that 
Cl ient #3 had verbal ized in the Sentence Completion Test and during  therapy 
sessions were expressions of anger that did not represent homicidal ideation .  
For that reason , Mr .  Appleman neither warned the subject of those tho u ghts nor  
specifically discussed those thoughts in the records that he maintained on  Cl ient · 
#3. 138 

Chaig6 of admin istering and bi l l i ng  for· a non;.standard test (General C laim- · 
3) 

. 

52. Mr. Apfleman admin istered the Goldberg's Stress Test to C l ients 
# 1 , 2, 3, 6, and 201 3  and bi l led them or thei r th ird-party payors for adm in istering 

134 Tr. Vol .  IV at p. 765. 
135 T r. Vol. IV at p. 766. 
136 Exhibit 44A at pp. 30-31 . 
137 /d. Tr. Vol. I l l  at pp. 391 -396. 
138 /d. 
139 Exhibit 1 A at p. 1 00036; Exh ibit 2A at p. 200000; Exhibit 3A at p. 300004; Exhib it 6A at p .  

600008; and Exhibit 20 at p. 0055 1 2. The ALJ concluded that the Notice of Hearing did not 
provide fair notice of the same charge as it related to Cl ients #4 , #5, and #21 . See d iscuss ion in 
Section I l l ,  "General Claims," of the Memorandum that follows. 

-
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the test. 1 40 Nowhere in Mr. Appleman's records for those cl ients does h e  indicate 
that the Goldberg 's Stress Test is not a standardized test, that it lacks underlying 
normative data, and that he had no test manual  for the test. 

53 .  The Goldberg's Stress Test is not a standard ized test, 1 4 1 and it 
lacks "a manual or other  published info rmation which fully describes the 
development of the test, the rationale for the test, the valid ity and rel iab i l ity of the 
test, and no rmative data" . 1 42 

54. It was D r. Cohen's opinion that M r. Appleman's use of the 
G oldberg 's  Stress Test failed to meet the usual and customary prevailing 

. standards of p rofessional practice by psychologists in M innesota in the mid-
1 990s. 1 43 D r. Wahl had no personal knowledge of the Goldberg's Stress Test 
and therefore offered no opin ion about it. 1 44 M r. Appleman's op in ion was that the 
G oldberg's stress test "may be used in standard cl in ical practice , "  1 45 and that it is 
a p rojective and cl in ical instrument accepted by commun ity psycho logical 
p ractitioners . " 1 46 · 

Charge of fa i l u re to coord inate services (Claim O F-1 1 )  

55 .  On August 1 8 , · 1 992, Cl ient # 1  0 plead ed guilty to a charge  of 
trespassing after  being arrested for indecent exposure. He reported to the  court 
that he was being treated by Mr. Appleman . As part of h is  p lea agreement ,  he 
agreed to complete that .t reatment, inc luding chemical dependency treatm e nt. 1 47 
O n  August 1 1 ,  1 992, C l ient # 1  0 began receiving sex o ffender t reatment from M r. · 
Appleman . Cl ient #1 0 attended e leven individual therapy sessions and th ree 
g roup therapy sessions between August 1 1 ,  1 992, and March 23, 1 993 , with a . 
gap i n  therapy between August 1 9 , 1 992, and January 6, 1 993. 1 48 

56.  On or about August 1 1 ,  1 992,  Mr .  Appleman admin istered the 
following tests to Cl ient #10: WAIS-R,  W RAT (Reading  Recogn it ion Port ion) , 
Bender-Gestalt, "Sentence Coml?letion ,"� and House-:-Tree-Person.  M r. 

1 40 Exhibit 1 at pp. 000077 and 007020; Exhibit 2 at p. 0004 1 7; Exh ibit 3 at pp. 000766 and 
0 00779; Exhibit 4 at p.  000873; Exhibit 5 at  p. 000995;  Exh ibit 6 at pp. 00 1 202 a·nd  00 1 227; 
Exhib it 20 at p. 008200: and Exh ibit 21 at p.  005730; see also Exh ib it 448 at pp.  20-2 1 . 1] 30 .  

1 4 1  Exhibit 28 at pp. 1 07-08: Tr. Vol .  I I  at pp. 252-54, Vol. IV at
.
pp.  666-68 ;  and Vol. XI  at p. 

1 820.  
1 42 /d. 

1 43 Tr. Vol.  IV at pp. 666-68 .  
1 44 Tr.  Vol .  XI at  p. 1 820. 
1 45 Tr. Vol. I I  at pp.  252-53. 
1 46 Exhibit 448 at p. 46, � 9 1 . and p. 52.  � 1 08 .  
1 47 Exhibit 1 0  a t  p .  2622; Exhibit 32  at  p.  26,  1] .79 .  
1 48 Exhibit 32 at p. 26 . � 80 .  
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. 
Appleman's f i le for Cl ient # 1  0 contai ned testing data on those tests , 1 49 as wel l  as 
two chemical dependency evaluations.  One of the chemical dependency 
evaluations was performed on February 26, 1 993 by a practitioner at another 
cl inic, 1 50 and the other was performed on March 20, 1 993 , by an independent 
contractor at Mr. Appleman's c l inic. 1 5 1  

· 

57.  1 n September 1 992,  C lient # 1 0 asked h is probation off icer to 
transfer h im to another sex offender treatment program. 1 52 I n  a Feb ruary 1 9 , 
1 993 , letter to Client # 1  O's probation officer and to the judge assigned to the 
case,  Mr. Appleman stated: 

I t  is our understand ing that [Cl ient #1 0] wil l  have an intake sess ion 
at the sex-offender program at Pathfinders . I t  is further understood 
that there wi l l  be close communication between Pathf inders and  
Dakota .County Community Corrections, relating to h is treatment 
experience. That means that al l  reports and records f rom 
Un iversity Avenue Psychology Center wi l l  be submitted to 
Pathfinders. 1 53 

58 .  On or about March 1 5 , 1 993, C l ient #1  0 participate d  in an 
admission inte�iew at Pathfinders , another sex offender treatment prog ram. 1 54 
On March 23, 1 993 ,  M r. Appleman . met with Scott Johnson, a psychologist 
employed by Pathfinders , to dis�uss Cl ient #1 O's t�ansfer from . Mr. Appleman's 

"' program to Pathfinders' program. Mr.  Appleman indicated that he had testing 
results and other records for C l ient . # 1  0 and would make sure that Cl ient #1 O 's 
records were sent expeditiously. 1 55 

59 .  Fol lowing th.e March 23,  1 993,  meeting ,  Mr. Appleman d ischarged 
C l ient #1 0 from his program. 1 56 Cl ient #1  0 s igned a release authorizing 
Pathfinders to exchange information with Mr. Appleman . 1 57 

· 60. On April 5 ,  1 993, Mr. John'son faxed . a letter to Mr. Appleman· 
requ·esting· thaJ he " [p] lease send copies · of ·al l testing on [Client # 1  0] , i nclu

.
d ing 

· 1 49 Exhibit 10  at pp .  2733-42.  
150 Exhibit 1 0  at pp.  002756-57. 
1 51 /d. at pp .  002760-64 
1 52 Exhibit 32 at p .  27. 1] 83 .  
1 53 Exhibit 1 0  

.
at pp .  002752-53. 

154 /d. at pp. 002545-50. 
1 55 Tr. Vol. I l l  at pp.469-70 and Vol. VI at pp. 1 067-68 and 1 075. 
156 Exhibit 1 0  at p .002490. 
157 /d. at p .  002759. 
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raw scores ,  CD assessment, and recommendations .  This wi l l  he lp  to avoid 
unnecessary test dupl ication . " 1 58 

6 1 . On Apri l  6 ,  1 993, responding to Mr. Johnson's records request, M r. 
Appleman's office manager faxed a copy of the February 26, 1 993 ,  chemical 
dependency evaluation of C l ient # 1  0 ,  ind icating that it was "the on ly avai lable 
assessment right now."1 59 On the same day, M r. Appleman cal led M r. Johnson 
and indicated that no other testing  of C l ient #1 0 had been done whi le  he was in 
Mr. Appleman's care . 1 60 ·ML  Appleman transmitted ne ither the remain ing 
chemical dependency assessment nor the results of h is testing of  C l ient # 1  0 to 
Mr. Johnson . 1 6 1 · · · 

C harge of improperly re leas i n g  confidential i nformatio n  (C la im O F-1  0) 

62 . Mr.  Appleman's records for· C l ient # 1 5 contain two Consents for 
Release and Exchange of I nformation s igned by that c l ient .  The f i rst ,  which 

· expired on December 3 1 , 1 993, permitted an exchang·e of i nformat ion with C l ient 
# 1 5's probation officer. 1 62 The second,  which expi red o"n January 1 4 , 1 994 
permitted Mr. Appleman to exchange information with anothe r  named 
therapist . 1 63 Mr. Appleman's cl ient records contain no s igned release permitt ing 
him to exchange information with C l ient # 1 5 's attorney. 1 64 

63. On May 1 1 , 1 993,  Mr .  Appleman released p rivate informat ion about 
C lient # 1 5  to that cl ient's attorney without having a written release to do  so . 1 65 

. On  January 3 1 , 1 994 , Mr. Appleman released private information about C l ient  
# 1 5 to h is probation officer and the therarist named i n  the other consent after h is  
written releases to do so had expired . 1 6 At the same time  Mr. App lem an a lso 
released that information to therapists who had not been named i n  any previous 
written release . 1 67 .· 

64 . It was Mr.  Rus inoff 's  opin ion that at the t ime those re leases of 
in formation occurred,  it was not the usual and customary standard of p ractice for · 
psychologists to release private dienf information without a current re lease of 
information . 1 68 It was Mr. Appleman's op in ion that "[r]e leasing info rmation to 

158 /d. at p. 002544; Exhibit 32 at p. 28 ,  � 88;  Tr. Vol .  VI at p. 1 077.  
159 Exhibit 1 0  at pp. 0025.85. 
160 Exhibit 1 0  at p. 00256 1 ;  Tr. Vol. V I  at pp. 1 075-76. 
161 Tr. Vol. V I  at pp. 1 074-75; 
1 62 Exhibit 1 9  at p. 004922. 
163 Exhibi

.
t 1 9  at p. 004929. 

1 64 See generai ly Exh ibit 1 9  at pp. 004864-005005. 
1 65 Exhibit 1 9  at p. 004943 
1 66 Exhibit 1 9  at pp. 004762-63 (dupl icate copy at pp. 004997-98) .  
1 67 /d. 
168 Tr. Vol. V I I  at pp. 1 22 1 -22. · 
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cl ient's attorney , probation officer, and other[s] involved directly in thei r t reatment 
is not a vio"lation of confidential i ty . " 1 69 · It was also his opin ion that he had 
obtained current re leases to release information tq the Court in Cl ient # 1 5 's case 
(which included his attorney and probation officer) but  that the releases had been 
misfi led. 1 70 · 

Charge of misdiagnosing C l ient #1 as having PTS D  (Cla im 1 �1 )  

65 . On November 1 ,  1 993, Client #1  was i nvolved in minor _ automobi le 
accident in which he injured his ankle, and his attorney referred him to Mr.  · 

Appleman for assessment and treatment. 171 Mr. Appleman fi rst saw C l ient # 1  
two weeks later on November 1 5 , 1 993. 1 72 At that t ime Mr. Appleman conducted 
an assessment of Cl ient # 1 , administered a number of psycholog ical tests ,  and 
made the following find ings :  "Patient has severe Post-Traumatic Stress· D isorder, 
secondary to and precipitated by the motor vehicle accient, "173 .and his d iagnosis 
was "Axis I .  1 .  Post-Traumatic Stress Disorder DSM 1 1 1 -R  309 .89 ."1 74 

66 . On November 1 7, 1 993, Mr. Appleman fi rst bi l led C l ient # 1 ' s insurer 
for the services that he had provided to Cl ient #1 . The bill ing form l ists "309 .89" 

_ as the diagnosis . 1 75 
· 

67. On or about· December 9 ,  1 993, Mr. Appleman sent a letter to 
,, C l ient # 1 's insu rer requesting reimbursement. The letter  also forwarded an 

� i temized bi l l ing ,  progress notes ,  and information on psycholog ical test ing ,  and 
copy of a psychological evaluation report. The lette r  stated: "[Cl ient # 1 )  entered 

- · t reatment on November 1 7 , 1 993 . . .  because of severe Post�Traumatic Stress 
Disorder secondary to and precipitated by the motor vehicle acc ident of 
November 1 ,  1 993." 1 76 

68 .  I n  the Diagnostic and Statistical Manual of Mental Disorders (3rd 
Edition - Revised�1 77 the diagnosis assigned to code 309 .89 is "Post-Traumatic 
Stress DisorrlAr -" 1 8 DSM- I I I .,R goes on to  establ ish five diagnostic cr i teria for 
PTSD,  the last of which is 

169 Exhibit 448 at pp.  1 1 5- 1 6 .  
170 /d. 
171  Exhibit 32 at pp. 3-4; Exh ibit 1 A  at pp. 1 00000-04. 
172 E�hibit 1 at pp. 000084-87 ; Exhibit 1 A at pp. 1 0002-04. 
173 Exhibit 1 at p .  000084 . 
174 

. 
/d. at p. 000086. 

175 Exhibit 1 at p .  007020. 
176 Exhibit 1 at p. 000082-93. 
m American Psych iatric Associat ion: Wash ington, D.C. ( 1 987) {hereinafter "DSM-1 1 1 -R") . 

Exhibit 79 at pp. 247-5 1 . 
178 Hereinafter sometimes "PTSD."  
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E .  Duration of the d isturbance (symptoms in  B ,  C ,  and 
D) of at least one month. 1 79 

69 .  Nowhere in  Mr. Appleman's records for Cl ient #1  is there an 
explanation of why he diagnosed PTSD where symptoms had only been present 
for two weeks . · 

70. I t  was D r. Cohen's opin ion that d iagnosing PTSD where the 
d u ration of symptoms is only two weeks does not conform to the usual and 
customary . prevai l ing standards of professional practice for psychologists 
p racticing in Minnesota, unless the c l in ician clearly del ineates the reasons 
why. 1 so 

7 1 . I t  was Dr. Wahl 's opin ion that DSM-1 1 1 -R was just a gu ide l ine with 
which psychol9gists may take l ibert ies . 1 8 1  But  it was also his opinion that a th ird 
party payor wou ld be justif ied in  withholding reimbursement f rom a psychologist 
who departed from DSM- 1 1 1 -R .cri teria in  making a diagnosis . 1 82 · 

· 
. 

C harge of m isdiagnos ing  Cl ient #1 as having somatoform pain disorder 
(Cla ims 1 -2 and 1 -4) 

72. On November · 24, 1 993,  twenty-three days after C l ient # 1  's 
_ automobi le accident ,  Mr. Appleman also d iagnosed Cl ient # 1  · has having 
somatoform pain d isorder. 1 83 

73. Mr .  Appleman's December 9 ,  1 993, letter  to Cl ient # 1  ' s  insurer also 
made the fol lowing statement: "We see an ind ividual  that has Post-Traumatic 
Stress Disorder ,  Somatoform Pain Disorder, and Depression secondary to and 
precipitated by the motor vehicle accident."184 . 

74 . In  DSM- 1 1 1 -R  the d iagnosis assigned to code 307.80 is  �'Post-
T raumatic Stress Disorder." I t  goes on to establ ish two diagnostic c riteria for 
PTSD,  the first of which is · 

A. P reoccupation of pain for at least six months . 1 85 

1 79 Exhibit 79 at p. 251  . 
1 80 Tr. Vol. IV  at pp.  7 1 2- 1 3. 
181 . Tr. Vol. XI at pp. 1723-24. 
1 82 /d. at 1 736. 
1 83 Exhibit 1 A at p. 1 00007; see also Exhibit 32 at p .  3 .  Findings of Fact Nos. 65 th rough 67 

are also germane to this charge. 
1 84 Exhibit 1 at pp. 000082-83.  
185 Exhibit 79 at pp. 264-66. 
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75 . Nowhere in Mr. Appleman's records for Cl ient # 1  i s  there an 
explanation of why he diagnosed somatoform pain disorder where symptoms had 
only been present for twenty-three days . 

76. It was Dr. Cohen's opinion that d iagnosing somatoform . pain 
disorder where the duration of symptoms is only twenty-three days did not 
conform to the usual and customary p revai l ing standards of p rofessional p ractice 
for psychologists p racticing in Minnesota. 1 86 · 

. 

77. Dr. Wahl indicated that D r. Cohen had correctly stated "th at there is 
an average of six months and it is· down there as a cut off . "1 87 Neverthe less,  it 
was his opinion that: the six months duration crite rion . was just "an average" or 
"mean" and that there is "noth ing mag ic about six months."1 88 

C harge of inappropriately attr ibut ing C l ient #9 's PTSD to a recent 
automobi le accident (Claim 8/9-1 ) 

78. On December 31 , 1 990 ,  Cl ient #9 was involved in an automobi le 
accident. Mr. Appleman fi rst evaluate.d her on Apri l 23, 1 99 1 , and in the report of 
that evaluation made the fol lowing diagnosis : "Post-Traumatic Stress Disorder  

· due to a car accident" . 1 89 

· ·. 79 . Mr, Appleman received reports from other medical p roviders 
indicating that Cl ient #9 had a history of a p revious automobi le accident, 1 90 but 
he did not note such a h istory in his own psychological �valuation report. 1 9 1 

. 

80 . Mr. Appleman also received a report from another medical p rovider  
indicating that Cl ient #9  had a history of a "nervous breakdown" b efore · her 
second automobi le accident, 1 92 but he did not note such a history in h is  own 
psychological evaluation report. 1 93 

8 1  . . . . The h i�tory that Mr. Appleman took f rame Cl ient #9 indicated that· 
she was experiencing stresses re lating to her re lationship with her daughter . 1 94 

82. It was Dr. Cohen's opin ion that concludi ng the second automobi le 
accident was the cause of Cl ient #9's PTSD,  without fi rst rul ing o ut oth,e r  

186 Tr. Vol. IV at pp. 71 1 - 1 2 . 
187 Tr. Vol. XI  at p. 1 735.  
1 88 /d. 
1 89 Exhibit 9 at pp. 0021 32-35. 
190 /d. at pp. 002 1 2 1 , 002 1 52 . and 002 1 57. 
191 See /d. at pp. 002 1 32-38.  
1 92 /d. at p .  002 1 52. 
193 See /d. at pp. 002 1 32-38 .  
1 94 /d. at p.  002 1 06 
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stressors in her l ife as causes,  d id not conform to the . usual and customary 
p revai l ing standards of p rofessional p ractice for psychologists p ractic ing in 
M innesota. 1 95 · 

83 .  I t  was Mr .  Appleman's opm1on that concluding the second 
automobi le accident was the cause of Cl ient #9's PTSD did conform to the usual 
and customary preva,i l in� standards of p rofessional practice for psycholog ists 
p racticing in M innesota. 1 9 

C harge of substandard interpretation  of the MMP.I admin istered to C l ient #1 
(C la im 1 -7) 

84. On October 1 3 , 1 994,  M r. Appleman administered a Minnesota 
M u lt iphasic Personal ity l nventory1 97 test (MMP I )  to . Cl ient # 1 . The test was 

· · s ubsequently scored by Professional Assessment Services of Minneapol is  and a 
score sheet for Cl ient # 1  returned to M r. Appleman for interpretation . 1 9 

85 .  I n  a progress note dated October 24, 1 994, Mr .  Appleman reported 
the fol lowing:  "Went ove r M M P I .  Pt. is h igh ly depressed w/ signif icant physical 
complaints . Social re lationships are impaired. Pt. should be on antidepressant 
medication."  Mr .  Appleman went on to record the fol lowing d iagnoses :  "PTSD in 
Remiss ion . · Adj . Rxn . To Physical _  Complaints. Depression: Major."1 99 · 

86 .  It was Dr .  Cohen's op in ion that M r. Appleman's interpretation of 
C l ient # 1  's M M PI did not conform to the usual and customary p revai l ing 
standards of professional p ractice for psychologists p ractic ing in  Minnesota200 for 
several reasons ,  namely: 

M r . Appleman interprets the p rofi les suggest ing the c l ient as  
h igh ly depressed and has ·physical complaints , but t he  scales that 
p rimari ly reflect physical complaint , which were hypochondr ias is 
and hysteria. scales one and th ree · as we discussed before . B oth 
have T-scores within · what is · r-egardecJ as the normal range, and i n  
the case of the M M P I ,  the T-score , the score you g ive them , was 
below 70 . They' re both in  normal l im its,  and they are ,  of those ten 
c l in ical scales we discussed , the second and the fou rth are the 
lowest. Other scales which have much higher scores and i ndeed 
are in a range wh ich may be considered deviant are not  interpreted .  

1 95 Tr. Vol .  V at p. 824. 
1 96 T r. Vol .  X I I  at p. 1 95 1 .  
1 97 Exhibit t A  at p. 1 00044 . 
1 98 /d. 
1 99 /d. at p. 1 00024. 
200 Tr. Vol .  IV at pp. 731 -32 . . 

.. .. .. 
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1 feel that Mr. Appleman interpreted only specific scales that were 
not the highest scales on the M M P I .  I n  fact, they were among the 
lowest, and he chose, for whatever reason, not to interpret other 
scales which were of much g reater cl in ical significance.201 

87. At the hearing , . neither Mr. Appleman nor Dr. Wohl offe red any 
specific opinions abou t  Mr. Appleman's interpretation of Client # 1 's M M P I .  In  an 
earl ier affidavit, M r. Appleman stated that Dr. Cohen's opinion that the 
interpretation of Cl ient # 1 's MMP I  was "total ly erroneous."202 He also indicated 
that he had never made a written interpretation of Cl ient # 1 's MMP I  but had only 
used the test resu lts as one of several sources of information in form u lating his 
c l in ical hypothesis of depression. 203 

. 

Charge of substandard interpretat ions of the WAIS-R and Trai ls  A and B 
. tests adm in istered to C l ient #2 (Cla im 2-7) 

88. In the cou rse of assess ing Cl ient #2, Mr. Appleman admin istered 
the Wechsler Adult Intel l igence Scale - Revised (WAIS-R) test and the Trail 
Making Test, Parts A · and B (Trai ls A and B) to her .204 In the psychological 
evaluation report that he prepared for C l ient #2, M r. Appleman made the 
following test interpretations,  among others: 

Subtest patterns suggest that she has problems with long 
term . memory, short term memory, and vocabu lary and 
language problems. She has d ifficult ies solving arithmetic 
problems that are presented to her auditorily. 

· 

* * * 

Problem solving - and perceptual organization are 
dramatical ly low. 

· -
* * * 

Trails A & B (neu ropsycholog ical screen ing tests) suggests 
that she has difficul ty tracking.205 

89. It .was Dr. Cohen's opinion that Mr. Appleman's interpretation of 
Cl ient #2's WAIS-R and Trai ls A and B tests did not conform to the u sua l  and 

201 Tr. Vol . IV at pp. 735-36. 
202 Exhibit 44A at p. 1 6 . 
203 Exhbit 448 at p. 27. 
204 Th� protocol for the WAIS-R can be found in Exh ibit 2A at pp. 200039-44; and the protocol . 

for the Tra1ls A and 8 can be found in Exh ibit 2A at pp. 200030-33 . 
205 Exhibit 2A at p .  200002. 
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customary prevai l ing standards of p rofessional p ractice for psychologists 
p racticing in Minnesota206 for the fol lowin g  reasons: 

M oreover,  in an analysis of the WAIS ,  the c l ient again - - I ' m  sorry ,  
M r. Appleman again says that the cl ient has long- and short-term 
memory deficits , wh ich I do not bel ieve are d iscern ib le using the  
WAIS .  He  says the cl ient h as vocabulary and language problem s ,  
when in  fact the cl ient's scores o n  :verbal ly based subtests a re 
consistently average or in  the  average ran�e .  As you read from Dr .  
Lezak's book, the average range is the 25t to 75th percent i le ,  wh ich  
covers half the popu lation ,  and  a l l  those scores are contained - a l l  
t he  verbal scores are contained i n  that range.  

M r". Appleman says p roblem solving and perceptua l  
o rganization are d ramatical ly low.  Whi le those scores may be 
s l ightly below average, for  examp le ,  the cl ient 's fu l l-scale 10.  That 
is ,  with that standard error of measurement idea, there is no 
statistical d ifference between the patient's overal l  IQ and her  scores  
on the tests that have to do with perceptual organization and  
p roblem solving. 

Final ly ,  on the Trai lmaking Test, M r. Appleman reported t h at 
the scores show d ifficu lty t racking .  Whi le scores are just s l i ght ly 

· below average ,  in  the low:..average range ,  consistent with the  · 
cl ient's score on the . other v isual  tests that I just  mentioned from 
WAIS and not statistically below what we would expect given the  
cl ient's overal l  10  score .  ·So I don 't th ink there · is any evidence that 
the cl ient has d iff icu lty tracking as shown by the Trai lmaking test.207 

90 .  At the hearing , · neither M r. Appleman nor Dr.  Wohl  offered any 
specific opinions about Mr. Appleman's i nterpretation of Cl ient  #2's WAIS-R test. 
In an earl ier aff idavit, Mr .  Appleman exp ressed his op in ion that the " s ubtests of 
I nformation, Digit Span , Arithmetic. a11d Coriing are all memory tests . D r . Cohen 
is m istaken in stating that the WAIS-R does not measu re memory. The WAIS-R 
Subtests measure auditory and written short and long term memory . "208 M r. 
Appleman also ind icated that his conclusion that C l ient #2 had d ifficu lty t racking 
was based primari ly on d i rect observation� of  that c l ient du ring the d iagnostic 
i nterview rather than on the results of the Trai ls  A and B tests .209 

206 Tr. Vol. IV at pp. 731 -32.  
201 T . r. Vol. IV at pp. 748-49. 
208 Exhibit 448 at p. 34. 
209 /d. at p. 36. 
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Charge of substandard interpretation of the WAIS-R test admin istered to 
C l ient #4 (Claim 4-3) 

9 1 . In the course of assessing Cl ient #4, Mr. Appleman adm inistered 
the. WAIS-R test to her. 2 1 0 In  the psychological evaluation report that he 
p repared for Cl ient #2 , Mr. Appleman made the following test i�terpretations, 
among others : 

Subtest pattern analysis suggests that she. has problems with long 
term memory. Vocabu lary and language development are at a 
lower than average leve l .  Patient has d ifficu l ty with concentration,  

· as reflected in the lower score on the ari thmetic subtest. 

In the nonverbal area patient has difficulty picking the essential 
detai ls out in her visual environment. Sequencing , perceptual 
organization , and prob lem solving are also impaired due to 
depression .and the severity of her anxiety.21 1  

92. Dr. Cohen expressed the fol lowing opin ions about some of the 
principle$ for interpret ing the WAIS-R that usual and customary standards of 
prevai l ing psycholog ical practice incorporate: 

0 In  terms of usual and customary standards of 
acceptable and prevai l ing practice, is there any c l in ical s ignif icance 

. to a score which fal ls with in the statistical error of measurement? · 

A No.  I t 's j ust s imply al l the same, so s imi lar, you can't 
make interpretations .  

0. Why, can you explain to us why there isn't? 

A. I t 's a very practical matter. Sometimes the difference 
of one or two points is an answer to one or two test i tems. On a 
more statistical level ,  the d ifferences are ,  as I have expla ined,  
insignificant. · On a purety cl in ical level ,  you should just know that 
there is so l ittle d ifference between scores of one or two points that 
to emphasize differences based on those is inappropriate. I t 's  j ust 
cl in ically nonsign iffca

.
nt.21 2 

· 

. 

93. Mr .  Appleman exp ressed the fol lowing opinions about some of the 
principles for interpreting the WAIS-R that usual and customary standards of 
prevai l ing psychological practice incorporate: 

[T]here is a standard error of measurement of approximately two in  
the subtests . And I 'm  not sure of  the standard erro r of 

210  The protocol for the WAIS-R can be found in Exhibit 4A at pp. 4000 1 2- 1 7. 
21 1 Exhibit 4A at p. 400075. 

. 

212 Tr. Vol. X I I I  at pp. 21 27-28. 
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m easurement in  overal l  10 .  But ,  nevertheless, th is is n ot a 
statistical analysis .  This is a c l in ical interpretation .  I n  cl i n ical 
i nterpretation one does not adhere to strict - a neu ropsycho log ist 
does more so because they are t ry ing to determine the precise 
level of cogn itive funct ioning of ind ividuals .  I am looking for c l i n ical 
c lues as to whether or  not the person's emotional cond ition  is 
in terfering with their  function ing .2 1 3 

* * * 

My interpretat ion is not a statistical interpretation .  I t  is a cl i n ical  
interpretation .  And one has to d ifferentiate the two . 

0. That's what I would l ike to know. What is the d ifference 
between the two? 

A. The statistical interp retation is primari ly used for research  
pu rposes and i t  i s  a helpful gu ide ,. bu t  it's not an  absolute. For 
example, the information subt!;3st score of 7 I ind icate is be low 
average. The ave rage is 1 0. But  if you do a statistical convers ion . 
as Mr. Krieser d id  where you take her 10 and then you move the -

then as you see in  Exhibit KK,  he d id a statist ical analysis of he r 10  
and moved it over. That 's very interesting  from · an  acad e m ic . 
perspective , but it 's not meaningful in terms of a c l in ical 
perspective .21 4 

94.  It was Dr. Cohen's . specific opin ion that Mr .  Appleman's 
interpretation 9f Cl ient #4's WAIS-R test d id not conform to the u sual  and 
customary prevai l ing standards of p rofessional practice for psycholog ists 
practicing in Minnesota21 5 for the fol lowing reasons: 

In terms of interpretat ion ,  the c l ient (s ic) says there were proble m s  
with long-term memory as based o n  WAIS-R ,  again t o  avoid be ing 
repetitive , is not a function that can be said from WAIS-R.  He said 

· vocabulary is below average,  and it s imply isn ' t .  I t's with in the 
average ran·ge . ·· · P  �---� · ·• ---� -- · ·  · - -· · · ·· 

He says the c l ient has attentional problems based on a low score i n  
the arithmetic subtest, but i n  fact, the c l ient's two highest scores ou t  
of the 1 1  subtests g iven on the WAIS-R were in Digit  Span and 
Dig it Symbol ,  two subtests highly dependent on  attention .  
He said non-verbal sk i l l s  were .. I quote , " impai red ," but  actual ly al l  o f  
h is scores on the nonverbal subtests from the WAIS-R are in  the  
low-average range or better, and the  impaired range i s  
considerably below that. He reports o r  opines that this impairm e n t  

21 3  Tr. Vol .  X I I  at pp. 1 865-66. 
21 4  Tr. Vol. X I I  at p. 1 87 4. 
215  Tr. Vol .  IV at pp. 731 -32. 
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is due to depression and anxiety, but the pattern of impairment in  
scores on the WAIS-R for those people who are depressed or 
anxious actually is typical ly reflected in those scores on those tests 
most sensitiva (sic) to attention. Dig it Symbol, a subtest of the 
WAIS-R is one of  the subtests most sensitive to both b rain inj u ry ' . 

and mood disturbance, and it was one of his two highest scores on 
the test. So there is no actual evidence from the WAIS-R that the 
cl ient is  depressed or anxious.  Again ,  this may stem from M r. 
Appleman's inte rpretation of the arithmetic subtest score which as . 
reflection of a prob lem with attention, wh ich · it clearly does not .  · I n  
addition , I don't see anything that says the cl ient was eva luated for  
a learning disabil i ty .  Mr. Appleman m ight, for  example ,  have 
considered · giving the W RAT arithmetic subtest in order to . 
determine whether the cl ient had a specific deficit in that.21 6 

95. I t  was Mr. Appleman's opinion that his interpretat ion of Cl ient #4's 
WAIS-R test did conform to the . usual and customary prevai l i ng  standards of 
p rofessional practice for psychologists practicing  in M innesota21 7  for the fol lowing 
reasons: 

Now, my question to you is ,  having heard al l  that, what is you r  
response to what the witness Cohen says about your interpretat ion  
of your battery of tests [for C l ient #4] including the WAIS-R? 

A. That his interpretation is not based on fact. I t 's  a ve ry · 
narrow neuropsychological . statistical critic ism, as D r. W oh l  
ind icated , 21 8 because these issues o f  standard e rror of 
measu rement as portrayed in  Exhibit LL are from a 
neu ropsychological . examinat ion interpretation .  · That is where t h i s  
i s  from . This i s  not a standard textbook that is used in  t he  
interpretation of the WAIS-R.  Nor does it supplant the c l in ica l  
interpretation that one gets f rom observing the cl ient .  

· · Let me commenr, i f  I "  ma�l. as to the use of the test ing .  Fi rst 
of al l , in the WAIS-R,  the actual raw data converted to to the scale 
score and then converted to the lQ scores is accu rate . That is not  · 

substandard. He states that information -

0. When you say that's accurate, you mean that in  -you r  
opinion if Dr .  Cohen had refe rred to the same scales that you  
referred to he  should get the same resu lt? 

216  Tr. Vol .  IV at pp. 770-72 . 
21 7  Tr. Vol. IV at pp. 73 1 -32.  
218  Dr. Wohl did not otter a specif ic opinion about whether or not Mr. Appleman's 

interpretation of Client #4's WAIS-R met prevai l ing practice standards . 
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A. If he  referred to the same scale and did an arithmet ic 
computation and found out that the re were g ross erro rs ,  that wou ld 
be substandard . 2 1 9 

Charge of substandard i nterpretations of the tests adm i n istered to 
C l ient #5 (Claims 5-5 and 5-8) 

96. . Client #5 was · involved in an  automobi le accident on January 1 2 , 
1 996 .220 He fi rst saw M r: Appleman about six mooths later on June 1 3 ,  1 996 ,  
when Mr. Appleman evaluated . h im and admin iste red a number  of psycholog ical 
tests, including the WAIS-R ,  the Bender-Gestalt · test, the Wide  Range 
Ach ievement Test (WRAT) , the Trai ls A and B test, the Sentence C ompletion 
test, the Beck's Depression I nventory ,  and the Goldberg's Stress Tes t .22 1  At the 
t ime of that testing ,  Cl ient #5 was f ifty-eight  years o ld .  He spoke min im al Engl ish 
even though he had moved to the Un ited States from Jerusalem in 1 966 ,  and his 
native language had remained Arabic. C l ient #5's son trans lated for h im du ring 
Mr .  Appleman's interview and during administration of the psychological tests .222 

97. I n  referring to the WAIS-R,  M r. Appleman noted in his psycholog ical 
evaluation report that "[b]ecause patient d.oe.s _nnL speak _Eo_g l is.h we l l ,  on ly the 
Performance Subtests were admin istered from the WAIS-R.223 

98 . M r  . . Appleman also r�ported that Cl ient  #5 "has hearing  and  vis ion 
problems ,  where he 'sees streaks"'224 and other p hysical p robiem s ,  i nc lud ing 
"blu rred vision" and "problems with speech ,  hearing , and read ing . "225 . 

99 .  I n  his psychological evaluat ion report of Cl ient #5 ,  Mr .  Appleman 
made the fol lowing test interpretations:  

Patient's rate of intel lectual function ing fal l s  with in  the Retarde d  
range,  with a prorated Ful l  Scale IQ of 63, p lacing h im below t h e  
fi rst percenti le of cogn itive functioni ng  . . . .  

... . · -

Subtest pattern analysis [of the WAIS-R] suggests that pat ient has 
dramatic diff iculty picking out the essentia l  detai ls  i n  his vis u a l  
environment Sequencing,  perceptual o rganization ,  prob lem 
solving and speed of mental operation are al l at the  Retard e d  
Range. 

21 9 Tr. Vol .. X I I  at pp. 1 873-74. 
220 Exhibi

.
t SA at p. S00004 . 

221 Exhibit SA at pp. 500004 and S0001 0-28. 
222 . . /d. at p. 500004. 
223 /d. at p. S00006. The report only includes performance ·sub-test scores. 
224 /d. at p. SOOOOS. 
225 /d. at p. 500007. 
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Trails A & B (Neuropsycholog ical Screening Test) strongly suggest 
organic brain damage .  Patient cou ld not fol low the d i rection to 
complete Trails A nor (s ic) B. Patient has dramatic d istortions i n  
the Bender-Gestalt, with rotation and configuration errors . 

* * * 

·Patient's personal ity refleCts that of Depression and C losed Head 
tnjury secondary to and precip itated by the motor-vehicle accident .  
In terms of depress ion ,  the Beck's Depression Inventory g ives u s  
insight into the profund ity . of h is hopelessness by the response to 
the fol lowing items: [A large number of specific responses · are then 
l isted .f26 

1 00 . On or about Ju ly  2 ,  1 996, Mr. Appleman referred C l ient #5 to David 
C.  Fisher, Ph .D ,  L .P � .  for a complete neuropsychology evaluation .227 Afte r 
obtaining a medical history ,  Dr. Fisher reported that Cl ient #5 had diabetes and 

· typically saw physicians every two months for treatment of that condition .228 

1 01 .  Dr. Fisher decided not to administer any neuropsycholog ical tests 
to Cl ient # 5, for a number of reasons ,  inc luding:229 . 

a. "(L)anguage and cu ltu re d ifferences wou ld l ike1y 
inval idate much of the testing . "  

b .  "He seemed in very s ign ificant pain and those too 
· wou ld l imit  useful data that cou ld  be obtained ." 

c. "Final ly, measures of perceptual motor speed were 
· not given because he reported s ign ificant problems with extrem ity 

range of motion." 
· 

d . . "The writer also checked with several sources , withou t  
success·. · for resources to assist ii,f neumpsychological testing with a · 
native Arabic speaker."230 . 

1 02 .  · D�. Cohen expressed several opin ions about why Mr. App leman's 
choice. of psychometric tests and interpretation of those tests fai led to meet usual 
and customary prevai l ing standards of professional practice : 

· 

a. I t  was Dr .  Cohen's opin ion that: 

226 /d. at pp. 500006-07. 
221 T r. Vol. I l l  at p. 4 1 6 . 
228 Exhib it 5A at p .  500065. 
229 Tr. Vol. I l l  at p.  41 7 ;  Exhibit 5A at p. 500067. 
230 Exhibit 5A at p. 500067: 
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"[T]ests such as picture comp letion and pict u re 
arrangement, which are on the performance section of the 
WAIS, are indeed very cu ltu ra l ly dependent. 

* * * 

There is a subtest which is cal led O bject Assembly, b u t  
which i s  essential l y  a puzzle ,  which is  part of the 
administration of  the WAIS and was a s ubtest that M r. 
Appleman gave to the cl ient .  I don'.t know in this c l ient 's  
specific instance how m uch exposure he  has had to puzz les ,  
but that i s  a specific example o f  how cultura l  factors must b e  
taken into account ve� , very cons iderably, a n d  M r. 
Appleman doesn·� do that. 31 

b .  Dr. Cohen also expressed the opinion that: 
"[T]he sentence completion test, as we have also heard , 
part ial ly has incomplete sentences,  and , you know, some of 
those are rather sensitive, potential ly sensi tive th ings ,  niy 
mother, my father and opin ions l i ke that. I can only imag ine 
that having those admin istered th rough one's chi ld wou l d  
change one's responses as compared to bein� able t o  rea d  
the question and· writin g  on the paper oneself .2 2 

c .  D r. Cohen also noted that: 

M r. Appleman also gives tests such as the Sentence 
Completion and the Beck Depression I nventory ,  wh ich  I 
be l ieve are cu ltural ly d ependent,  and I am not su re how they 
were admin istered . My assumption is that because t h e  
cl ient's son was present at the testing ,  and there i s  s o m e  
notation i n  Mr. Applem an 's  report that .the son helped wi th  
administration of . the . tP.st, my guess is .the s 0 n  read t h e  
material to the cl ient. But a s  w e  discussed yesterday , that 
really changes the standard izations of the admin istrati o n ,  
and I can imagine two th ings .  Fi rst, the Beck i s  a test wi th 
normative data, and we heard at some length yesterday 
about the importance of norm at ive data and how chang i n g  
administration procedure changes interpretation .  

d .  · Dr. Cohen also expressed the fol l owing opin ion abo ut 
Mr. Appleman's test ing of Cl ient #5: 

231 T r. Vol. V at pp. 788-89. 
232 /d. at p. 790. 
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. . .  Mr. Appleman does note in his report that the cl ient has 
visual streaks and blurring, and , you know, many of the tests 
that Mr. Appleman gave such as the Trai lmaking Test or 
attempted to g ive such as the Trai lmaking Test and the 
performace subtests of the WAIS are extremely visual in  
nature, requ i re careful visual attention . 

I guess there are two things I would say about that .  
The f i rst is clearly if you have verbal (sic) streaks and 
blurring , if you note that earl ier in  your  report, perhaps you 
would want to comment on or I th i rik you really must 

_ comment on whether that affected you r  testin� - you must 
know that their vision is adequate for that test.2 3 

_. 

e. . Final ly, Dr.  Cohen expressed the opinion that M r. 
Appleman's admin istration of the WRAT fai led to conform to usual 

· and customary prevai l ing standards of professional practice 
because: 

The WRAT, as Mr. Appleman's testimony had earl ier  
th is  week, the portion of the W RAT that he gave involved 
reading words written in English ,  and th is  cl ient is not we l l  
fami l iar with the Engl ish language.234 . 

1 03. It was Mr. Appleman's opin ion that he  provided Cl ient #5 with 
"excel lent standards of care for many reasons" and that. his care was "above the 
standards . "235 Dr. Wohl offered no specific opin ion on whether the test ing of 
C l ient #5 met prevai l ing practice standards.  

Charge of substandard i nterpretations of the tests adm i n istered to · 

Cl ient #6 (Claim 6-8) 

1 04 .  · - Cl ient ·#6 was inv61ved iri  an ··a-utomobi le accide-nt on Decem ber 1 1 ,  
1 995.236 She first saw Mr.  Appleman about two months later on Feb ruary 2 1 , 
1 996,  when Mr.  Appleman evaluated her and administered a num ber of 
psychological tests , includ ing the WAIS-R ,  the Bender-Gestalt test, the House
Tree-Person test, the Wide Range Achievement Test (WRAT) , the Tra� l s  A and B · 

test, the . Sentence Completion test, the Beck's Depression I nventory ,  and the 
Goldberg's Stress Test.237 

233 Tr. Vol. V at pp. 790-9 1 .  
234 

. 
/d. at p. 794. 

235 Tr. Vol. XI I at p .  1 890. 
236 Exhibit 6A at pp. 600008- 1 3 . 
237 /d. at p. 600008. 

35 



1 05 .  I n  h i s  psycho logical evaluation report of Client #6 ,  M r .  App leman 
made the fol lowing test interpretations :  

Subtest patte rn analysis suggests that patient has average long  
term memory,  s l ightly above average short term memory and  
above average vocabu lary and  language development. Patient has 
d ramatical ly lower abi l ity· to so lve arithmetic problems that are 
p resented to her  auditori ly, suggesting impaired concentration 
secondary to MV A. Patient has average social and practical 
judgement. Abstract reasoning is  below average.  

I n  the nonverbal area, patient has s l ightly below average· abi l ity to 
picking (s ic) o ut the essential detai ls in  her visual environment .  
Sequencing is at average level .  Perceptual organization and  
problem solving are s l ightly above average. 

* * * 

Bender-Gestal t reflects mi ld  perceptual d istort ions .238 

1 06. I t  was Dr. Cohen's opin ion that Mr. Appleman's interpretation of 
Cl ient #6's WAIS-R and Bender:..Gestalt tests did not conform to the u su al and 
customary prevai l ing standards  of p rofessional practice for psych ologists 
practic ing in Minnesota239 for the_ fol lowing  reasons: . 

. 
· 

· 
· 

He also notes that the c l ient's attention is d ramatically lower 
than other  scores .  Whi le it appears that this was based solely o n  
h is interpretation of the c l ient's arithmetic subtests , I bel ieve that w e  
went a l i tt le  into th is yesterday,  arithmetic sub - a lower arithmet ic 
subtest score may be associated with decreased attention. I t  m ay 
also be associated with a variety of other th ings ,  for example , a 
learning d isabi l ity . · 

The c l ient  on two other subtests that reflect attention,  o n e  
verbal subtest cal led Dig it Span and one nonverbal subtesi cal led  
Dig it Symbol . scored in  the average to  h igh  average range 

So ,  i t  would be qu ite clear even from just a qu ick perusal of  
· these data , you know, by a standard psycholog ist, that attent ion  

was not the issue here .  That this i s  actual ly more suggestive of a 
learning d isabi l i ty in mathematics . I wonder why that wasn ' t  
e lucidated i f  Mr .  Appleman, for example ,  had the W RAT at h i s  
d isposal , h e  cou ld ha.ve given the arithmetic portion of that t o  

· p rovide a more clear assessment of -whether this was a learn i n g  
d isabi l i ty,_ a specific deficit i n  mathematics , or  perhaps related t o  

238 /d. at p. 6000 1 1 .  
239 Tr. Vol .  V at pp.  798·800. 
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attention, a lthough I consider it extremely un l ikely considering the 
patient's scores . 

Also, the cl ient (s ic) says the Bender Gestalt reflects m i l d  
perceptual distortions, and,  as  I mentioned, there are · standa rd 
scorings for the Bender which I don't see here, and it's d ifficu lt to -

there is not real ly any interpretation of it beyond that. 

Certainly the cl ient scored in the average to h igh average 
range on all of the nonverbal subtests of the WAIS ,  and there is  no 
attempt to reconcile why those two find ings,  even· i f  it's true that the 
Bender Gestalt reflects mi ld perceptua l  d istort ion , why is that so  
d i fferent from this c l ient who d id  so wel l  on the nonverbal section of 
another test. 

1 07. Neither Mr. Appleman nor Dr. Wahl offered any opin ions at the 
hearing about whether or not Mr.  Appleman's interpretations of the tests that he 
administered to C l ient #6 met usual and customary prevai l ing prac:tice standard . 
I n  an earl ier affidavit, Mr .  Appleman merely stated that "[t]echn ical d ifferences of 
opin ion on certain tests do not override the wel l-founded c l in ical j udgement of 
Respondent."240 

Charge of inappropriately admin isterir:tg tests to C l ient �20241 (Cl a i m  20-1 2) 

1 08.  I t  was Dr. Cohen's opin ion that: 

Any deviation from the prescribed standard ized admin istrat ion 
decreases the val id ity of the test, and any such - and i t 's  certai n ly 
the standard that any such deviation from the procedures wou ld  be  
someth ing to be noted in  a report and discussed in terms of t he  
way one looks at the normative scores on  that test. 

My .opinion is that ariy time you devi-ate, you · are not g iv ing t he  
same test. The more you deviate , the less it' s the same procedu re 

· the less it's the same test.242 . 

1 09 .  It · was Mr. Appleman's opinion the test ing procedures for the 
Strong-Campbel l 's  I nterest Test and the Career Assessment Test did not requ i re 
that those tests be taken at the psycholog ist's off ice.243 

240 Exhibit 44A at P- 55. 
241 Other relevant underlyi

.
ng facts are set forth in F indings of Fact Nos. 41 -43 .  

242 Tr. Vol. IV at pp. 725-26 
243 Exhibit 29 at PP- 369-70. 
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Charge of fa i l u re to reconci le C l ient #21 's test resu lts w ith the d iagnosis 
(Claim 21 -3) 

1 1  o .  In Apri l  of 1 994, C l ient #2 1 immigrated to the Un ited States. f rom 
China .  In April of 1 995 , she learned that her mother had been hosp ita l ized in  
Ch ina for depression . C l ient #21 was concerned about the qua lity of care her 
mother was receivin� there and was looking for .a way to obtain antidepressant 
med ications for her. 44 On August 26 , 1 995 , C l 1ent #21 saw Mr. App l eman for 
the f i rst t ime.245 She saw Mr. Appleman again on August 30 and September 6 ,  
1 995 .246 On her  third visit ,  M r. Appleman administered . the  Beck's Depression 
I nventory and Sentence Completion Tests to her.247 · 

1 1 1 .  M r. Appleman d id not prepare any written report conta in ing his 
interpretations of those two tests . H is  scor ing of the Beck's Depression I nventory 
resu lted in a score of 20, which indicates "Borderl ine Depression."248 Cl ient 
#21 ' s  Sentence Completion Test contains only one reference to depre s s ion. I n  
I tem #24 , she completed the sentence beginning "Things look hope less  when" 
wi th the phrase "I am depressed."249 

1 1 2 . When submitt ing h is charges to Cl ient #21 's i nsurer for p ayment, 
M r. Appleman assigned d iagnosis codes 296.20 and 309 .8 1 to Cl ient # 2 1 .250 I n  
the Diagnostic and Statistical Manual  of Mental D isorders Fou rth Edit ion251  the 
d iagnosis assigned to code 296.20 is  "Major Depressive Disord e r, Sing le 
Episode. "252 The diagnosis assigned to code 309 .8 1 is "Posttraumatic Stress 
Disorder."253 

1 1 3 .  In response to a question · at · the heari ng of whether  the 
i nterpretations that Mr. Appleman made of the tests he administered to Cl ient 
#2 1 met prevai l ing practice . standards ,  Dr. Cohen expressed the fo l lowing 
opinions: 

. I also th ink i t 's true that this c l ient was g iven a d iagnosis of- · .  
depression in some interpretation of ttiis testi ng , and on the B e c k  
Depression - was given a d iagnosis of depression . On some of  

244 Exhib it 3 2  at p .  4 8  � 1 65 .  
245 /d. a t  p.  4 8 ,  � 1 66 :  Exh ib it 2 1  at p .  0057 1 5. 
246 /d. at pp. 49,  �� 1 70 and 1 77. 
247 Exhibit 21 at pp.  005721 -27 . . 
248 Exhibit 21  at p .  005723. 
249 Exhibit 21  at p. 005727. 
250 /d. at pp. 005699-005708 :  
25 1  American Psychiatric Associat ion: Washington , D.C.  (May 1 994) ( I ntroduced into the 

hearing record as Exh ib it 80) . 
252 Exhibit 80 at p.  344 . 
253 /d. at p .  424. 
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the testing , for example,  on the Beck Depression Inventory she 
scored in the borderl ine range,  which wou ld not be consistent with 
a diagnosis of major depression . 

That on the Sentence Completion test the only reference to 
depression is the cl ient's f in ishing the suppl ied start of the sentence 
on th is was "Things look hopeless when ," and the cl ient responded, 
'When I am depressed . " Which I don't' th ink indicates even current 
depression . I t's just probably s imply a factual statement for the 
cl ient, if she is sad or blue, that things look more hopeless at those 
.t imes.254 

· · 

1 1 4 .  Mr. Appleman testified that he made the diagnosis of d epression 
based on his in itial interview with Client #2 1 on August 26 , 1 995 , about a week 
and a half before he admin istered the tests du ring his third session on 
September 6 ,  1 995. He · indicated that there was nothing In the testing that 
suggested that he· change his d iagnosis.255 

Charge of us ing substandard treatment techniques with sex offender 
c l ients (Cla ims OF-9 and OF-1 8) 

1 1 5 . Nexus ,  I nc. , a treatment center for convicted felons ,  employed Mr .  
Appleman as a therapist from September 1 980 to  May 1 983,256 and Alpha 
Hous·e , an inpatient treatment center for sex offenders,  also employed him as a 
therapist for seven weeks in the early 1 980s .257 M r. Appleman and the other 
therapists commonly used profan ity and very strong confrontational treatment 
approaches whi le treating sex offender cl ients in those programs.258 . 

· 1 1 6 . Mr. Ap� leman also used profan ity "many times"259 and  "in a
. 

confrontational way"2 0 during the therapy sessions that he conducted on  his own 
with sex offenders in the mid-1 990s.  26 He used profanity and a confrontational 
approach to therapy to maintain what he bel ieved was an appropriate therapeutic 
process in  his sex offeride'i group-whenever-a -group rr\emberjs" behavior  began to 
escalate and became disruptive to the g roup process .262 He also used profanity 

254 T r. Vol. V. at pp. 830-31 . 
255 Tr. Vol. X I I  at pp. 1 976-79 . 
256 Exhibits 34 and Exhibit 67 (Curriculum Vitae) at p. 2. 
257 Exhibit 34. 
258 Exhibit 29 at p.  286; Exhib it 44A at p. 77. 
259 Exhibit 27 at pp. 75-76. 
260 Exhibit 29 at p. 285. 
261 See also Exh ibit 28 at pp.  1 77-78; Exhib it 32 at p .  26 , 1] 8 1 ;  and Testimony of Client #23 

(Tr. Vol. IX at pp. 1 41 6- 1 7) .  
262 Exh ibit 29 at p. 286. 

39 



whenever a group member was "resist ing therapy, trying to get out, was ly ing or 
d i rectly offens ive to [Mr. Appleman] . ''263 . 

1 1 7 .  I t  was Mr. Rus inoff's opin ion that the confrontat ional approach i n  
sex  offender t reatment: 

Is  an older approach that developed i n  the p risons and i t  invo lved 
. putting someone in the hot seat and sham[ing] them ,  degrad i n g  

them, laying i nto them, tearing apart the ir  defenses a n d  hopefu l ly 
bring ing the· real i ty of their  - what they've done to the forefront of 
the i r  consciousness in the effort and hope that they won't do i t  
again .264 

Moreover, it was Mr. Rus inoff's opin ion that the confrontat ional approach 
to  sex offender treatment involved the use of  p rofanity by the therapist .265 

· 1 1 8 . But it was also M r. Rus inoff' s opin ion that the confro ntational 
approach to sex offender treatment "pretty much d ied out i n  the mid d l e  1 980s" 
and by the mid-1 990s was no longer considered to be consistent with the  usual  
and customary prevai l ing practice standards of psycholog ist who treat sex 
offenders because:  

First of al l ,  it was not a p rofessional approach based i n  any kin d  of  
academic research . I t  was something that h appened in pri so n s  
orig inal ly .  And · 1  bel ieve it was orig inal ly related t o  chem ica l  
dependency treatment and treatment of  other  k inds of  fe l o n y  
behaviors , people who had anti-personal ity ( s ic) d isorders w e n t  
through that kind of therapy. B ut i t  was j udged o r  deemed t o  b e  
abusive and shaming and inappropri ate . And I bel ieve it d i dn 't 
provide appropriate or proper role model ing to c l ients . And I a l s o  
th ink that sex offenders could  adapt t o  it a n d  not real ly m a ke 
c�anges from it because it d idn't real ll t reat them how to do t h i n g s  
d ifferently that they needed to learn. 26 · . · . · .. - · ·· 

1 1 9 . Final ly, it was Mr. Rusinoff's  opin ion that i n  the m id - 1 990s the  usua l  
and customary prevai l ing practice standards of  psychologists who treat sex 
offenders was to emp loy the mode l ing behavio r  app roach to treatme nt ,  which 
i nvolved: 

. demonstrat[ ing] appropriate behaviors i n  a l l  aspects of t h e i r  
treatment. And i t  they want - for example ,  i f  a psychologist wants 
a cl ient to become empath.etic, they need to demonstrate i t  

263
Tr. Vol. IX at pp. 1 4 1 6- 1 7 . 

264 
T 

· 

. r. Vol. V I I  at p. 1 1 99 .  
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r. Vol. V I I  at p. 1 20 1 . 
266 /d. at p. 1 200.  
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because the cl ient may not know how to . If the therapist o r  
psychologist wants cl ients to  be  respectfu l ,  then the therapist and  
psychologist needs to demonstrate that. Otherwise it' s 
hypocrit ical. 267 

1 20 .  I t  was Mr .  Appleman's opin ion that the p ractice of  us ing p rofanity 
conformed to the usual and customary p revai l ing p ractice standards of 
psychologists who t reat sex offenders in the mid- 1 990s and today. The reasons 
for that opinion were : 

The use of swearing and profanity is ge�erally considered 
unprofessional conduct in treating most patients . However, as o n e  
who treats sex offenders whose vocabu lary often, i s  l im ited to 
profanity, i t  is an appropriate method of commun ication, as long as  
it i s  no.t emotional ly abusive. The use of p rofanity was used  
extensively a t  Nexus ,  which i s  a treatment center for convicte d  
felons.  Respondent also worked for Alpha Human SeNiCes , where 
profanity was used . P rofan ity was used as a method of emphasi s .  
I t  was never used t o  demean pedophi les o r  other sex offenders .  . . 
. [U)se of profanity is often confrontational , appropriate and  
effective methodology in treat ing pedophi les .268 

._ Charge of threatenting sex offender c l ients With revocation  of probation 
: (Claim OF-1 9)  
.. 

1 2 1 . Mr. App leman occasional ly tel ls his sex offende-r cl ients that they 
wi l l  go to prison or jai l if they do not complete treatment when they appear 
resistant to treatment or when M r. Appleman wants to motivate them to 
participate more intensely in treatment.269 · 

1 22 .  I n  Mr. Rusinoff's opin ion,  un less a therapist has developed a strong 
therapeutic re lationship with a sex offender cl ient, m_a._�!ng p�q_gress in pe rs u adiflg · 
the - cl ient to give up deviant behi:wioT-Is d i ff!cu lt .270 lt was also his opi n io n  that 
therap ists inherently have a large power d ifferential ove·r their sex offende r  c l ients 
because of the regu lar communications the latter have with the cou rts that 
sentence the offenders . - And therapists are able to exploit sex offender c l ients 
relatively eas i ly if they wish to do so.27 1  . . 

267 /d. at pp .  1 1 98-99. 
268 Exhibit 448 at p. 1 1 5 ;  see a lso Exhibit 44A at pp. 76-77. 
269 Exhibit 27 at p .  90; Exhibit 29 at p. 284 . 
270 Tr. Vol. V I I I  at pp. 1 376-77.  
271 /d. 
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Charge of provid ing services to C l ient #20 that were neither reasonab le nor 
necessary.272 (C la im 20-1 3 )  

1 23 .  I n  decid ing M r. Appleman's claim for re imbursement from a 
workers' compensation insurer for services provided to C l ient #20 , a workers' 
compensation judge found on Apri l  23, 1 995,  · that "the psychological s ervices 
p rovided by Mr. M ichael Appleman, M .A . ,  were · . . . · not reasonab le nor 
necessary to cure and/or re l ieve the employee's work-re lated conditions . "273 

Charge of Taking I nadequate History from Cl ient #3274 (Cla im 3-1 0 )  

1 24 .  On  January 24 ,  1 994, M r. Appleman's assessed Cl ient #3's 
symptoms as reflecting "Depression,  Post-Traumatic Stress D isorder, 
Somatoform Pain D isorder, and possib ly a Closed H ead I nju ry secondary to and 
precipitated by the motor vehicle accident."275 In the raw notes of Cl ient #3's fi rst 
session, Mr .  Appleman notes : "P rior Tx .....:. none."276 I n  reviewing a C losed Head 
I njury Symptom Checkl ist with M r. Applemar1, Cl ient #3 i ndicated that i ncreased 
use of alcohol had been more severe s ince ·the acci dent.277 And in c o mpleting 
I tem 31 on the Sentence Completion that M r. Appleman admin istered to C l ient 
#3 on the same date , Cl ient #3 responded, " I  feel happiest when d ri nki n g . "278 

1 25 .  In  response t o  a question o f  whether Dr. Cohen had an  "opin ion 
whether the documentation concern ing the h istory of Cl ient Number 3 m eets or 
met the m inimum commun ity standards of acceptable and prevai l ing p ractice in 
the early to mid- 1 990s,"  Dr. Cohen gave the fol lowing opin ions, among othe rs :  

Whi le he notes that on a closed-head i njury checkl ist that the  
cl ient's alcohol use  has increased apparently s ince the  t ime o f  the  

. accident, there is no record into further inqu i ry into what that 
means,  and sO there is  contained i n  the written report someth i ng  
which says essential ly the cl ient has i ncreased alcohol use, but no  
attempted exp lanation as  to whether that use  is  now abuse o r  
detrimental to the cl ient or  whether · it ref lects a truly s ign if icant 
deviation from an al ready elucidated behavior or problem behavio r .  

• • • 

272 Other rel.evant underlying facts are set forth in Findings of Fact Nos .  41 -43 . 
273 Exhib it 2o at p. 005563 
274 Other relevant underlying facts are set forth in Findings of Fa�t No .· 44. 
275 Exhibit 3A at p. 300004. 
276 /d. at p. 300008 .  
277 /d. at p. 300005. 
278 

. 

/d. at p .  300029. 
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Once again ,  Mr. Appleman records that the cl ient did not rece ive 
· prior psychotherapy without . trying to expl icate whether that 

indicates any of kind of p revious mental i l lness.279 

Charge of Taking Inadequate .H istory from C l ient #6 (Claims 6-3 and  
6-1 0) 

1 26. On December 1 1 ,  1 995,  C l ient #6 was in a motor-veh ic le accident. 
M r. Appleman fi rst saw her on February 2 1 , 1 996.  At that time he found that she 
was reporting symptoms of depression,  panic attacks, memory impai rment, a 
su icide attempt, and nightmares .  He concluded that a l l  that al l  those symptoms 
were occu rring as the result of her car accident,280 and he made the fol lowing 
d iagnosis ,  "Secondary to and p recip itated by the motor-vehicle accide nt, [Cl ient 
#6] is experiencing Depress ion ,  Post-Traumatic Stress Disorder, w ith Panic 
Attacks as wel l  as the poss ib i l ity of a Closed Head l njury ."281 His progress note 
for that fi rst session noted that the cl ient had received four  sess ions of 
psychotherapy two years ago "from which she comp letely recovered ." 282 There 
was also a note to himself to ru le out chemical dependency .283 

1 27. In  a sess ion with Cl ient #6 on February 22, 1 996,  Mr .  App le man 
documented that Cl ient #6 had reported nightmares that " involved al iens ,  b lood , 
ghosts ."  He then quoted Cl ient #6 as saying "I have d reams of my friend that ki l l  
(myself] . I looked at him at the funeral . . . .  I try to stop him from ki l l i ng  h imself .  I 

·· feel that I should have stopped [h im] . .  : . He shot h imself in  the mouth."284 

1 28 .  · On May 1 1 ,  1 996,  M r. Appleman referred Cl ient #6 to an 
emergency room and recommended admission to the psychiatric un i t  because 
C l ient #6 was "experiencing racing thoughts, including d ramatic fee l ings  of fear, 
and panic attacks . "285 M r. Appleman's records for c l ient #6 contain. the hospital 
H i story and Physical Exam report dated May 1 2 , 1 996 ,  which documents h istory 
provided by cl ient #6, including the fol lowing :  

[Cl ient #6] presents her  current sy-m ptoms as be ing relat-ed to a 
number of prominent psychological stressors that have occu rred 
over the past year .  She was married one year ago and one month 
after the marriage ,  the couple's best friend su icided. At about the 
same time , her husband appeared to have changed completely· and 
then he started using d rugs and becoming abusive towards he r. 

279 Tr. Vol . IV at pp. 760-62.  
280 Exhibit 32 at p. 1 4 . 
281 Exhibit 6A at p. 600008. 
282 /d. at p .  6000 1 4 .  
283 /d. 
284 d I . at p. 6000 1 6 . 
285 /d. at pp. 600 1 02 and 6001 38. 
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The abuse consisted of physical abuse , sexual abuse and 
emotional abuse. He cal led her employers and  said th ings that led 
[sic] the employers to  f i re her .  . .  Every t ime she became tearfu l  
th inking about the best man's  suic ide,  he attr ibuted th is to the fact 
that they had a sexual relationsh ip .  . . . [Her husband] has 
threatened to k i l l  her on several occas ions and she has a 
restrain ing order  against h im.  . . . Stie has i nsomnia and unusual 
d reams . . . She describes a number of obsessional thoughts that 
have been present for at least the past 8-9 years .  As an  example , 
she said that she has become obsessed with John F. Kennedy's 
assassination. She has col lected pictures of Lee Harvey Oswald 
and has pictures a l l  over the walls of her roo m  . . .  · . S he has a 
compuls ive behavior that consists of p lacing her  hands over . the 
nape of her neck in  o rde r  to prevent someone  from coming up 
behind her and 'cutt ing my throat. '286 . 

1 29 .  I n  response to the question of whether D r. Cohen had a n  "opin ion 
whether the documentation concerning the h istory of C l ient N umber 6 meets or 
met the min imum community standards of acceptable  and p revai l ing practice in 
the early to mid-1 990s,"  Dr. Cohen gave the fol lowing opin ions,  among others:  

" " " I think in  this case the h istory i s  qu ite s ign ificant ly 
deficient. There is in M r. Appleman's report a brief h istory of _ 
education,  vocati_onal , and I bel ieve the mention  that the c l ient was 
married, and that she had been married for  a year and n ow 
separated,  that is in h is report. 

_ However, in reports -- in other reports generated re lative ly  
shortly thereafter there is other s ignif icant history which has been 

. m issed , including s ignificant p revious depress ion ,  signif icant abu s e  
in  her marriage by · her husband from whom she was then  
separated , · and the suicide of a very close fr iend of th is c l ient 's  
within the year prior to Mr. Appleman's seeing her .  

These are a l l  extremely important things that wou ld  certain ly  
affect one's diagnosis and treatment p lan for the  cl ient and wh ich  
are unaccounted for. I n  examining M r. Appleman's raw data, he  

· only notes· on  previous psychological or psych iatric h istory two 
· years ago -- that two years ago the patient had fou r sessions for 

which -- or I think it's from wh ich she complete ly recovered .  

There is no med ical h istory ,  n o  other h istory of the frie nd ' s  
su icide or things l ike that, and I th ink this reads  -- i t  leads rathe r  
g raphically to misinterpretation of the c l ient's symptoms. * * * 

286 Exhibit 6A at pp. 600 1 0 1  and 600 1 05 .  (NOTE: These pages were supposed to h ave been in 
sequence.) 
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[Mr .  Appleman's report notes] " Flashbacks and nightmares 
consistent with PTSD may be inferred.  Nightmares about al iens ,  
blood and ghosts . Patient had d reams - - has d reams of  ki l l i ng  
herself. Patient bas had one su icide attempt s ince the MVA." Now, 
those are good observations , and I th ink the p roblem is the making 
of the inference that these n ightmares or f lashbacks are related · 
solely to the motor vehicle accident. I ndeed when you consider th is  
women a,s having been abused and when you consider the death of 
a very close friend ,  in one report it's named as a best friend, that 
you wou ld certain ly expect that those two th ings together wou ld 
have contributed to th is ,  and the fact that there is no history of that 
is certainly an extreme l imitation of those .287 

Charge of Taking Inadequate H istory from Cl ient #8288 (Cla im 8/9-1 . 1 )  

1 30 .  On December 3 1 , 1 990 ,  fourteen-year-old C l ient #8 was a 
passenger in  a car driven by her mother, C l ient #9, when they were both involved 
in an automobi le accident. Mr. Appleman f irst evaluated Cl ient #8 on J uly 24 , 
1 99 1 , when he diagnosed her as having :  

1 .  Post-Traumatic Stress Disorder. 
2 .  Adjustment reaction with depressed mood . 
3 .  Rule out depression. 

4.  Rule out Organic Brain Syndrome (Mi ld Closed-Head l nju ry) . 289 

1 3 1 . On February 1 0 , 1 992, M r. Appleman fi led a complaint against 
Client #8's insurer with the Minnesota Department of Commerce . In mak ing that 
complaint, he stated that the services that he had provided to Cl ient #8 were:  

. . .  necessary as a resu lt of a car accident that occurred on 
December 31 , 1 999. [Cl ient #8] has suffered extensive extens ive 

. (sic) physical - as well as psycho logical inju ries , precipitated by and 
secondary to the accident. [Cl ient #8] has only been treated for 
Post-Traumatic Stress Disorder from the accident.290 

1 32 .  The information that Mr .  Appleman received from others concerning 
C l ient #8 included the fol lowing:  

287 T V r. ol. V at pp. 796-97 .  
268 Other relevant underlying facts are included in F indings of 

'
Fact Nos. 78-83. 

289 Exhibit 8 at pp. 002075-77. 
290 /d. at p. 002205 . 
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a. 
her .291 

C l ient #8 was in  foster care when Mr . . App leman fi rst saw 

b. C l ient #8 was the a l leged vict im in a Sexual Abuse Report 
f i led on January 3 ,  1 990 ,  by the Renvi l le County Human S e Nice and 
Welfare Department.292 

c. O n  Apri l 20 , 1 990 ,  a psycholog ist evaluated C l ient  #8 after 
she had run away from a temporary foster home. The e xamin ing 
psychologist's Axis diag n os is was Adjustment D isorder with d istu rbance of 
conduct .  2 3 · 

· · . . . 

d .  On August 30,  1 990 ,  a stautori ly mandated reporter  f i led 
three Suspected Ch i ld Abuse reports identifyin g  C l ient #8  as the v ict im of 
physical abuse by her mother and of sexual abuse by a certain ma les .294 

1 33 .  I n  response to a q uestion of  whether Dr .  Cohen had an "opin ion 
whether the documentation concern ing the h istory of C l ient N umber 8 m eets or 
met the min imum community standards of acceptable and preva i l ing p ractice in  
the early to  mid- 1 990s," Dr .  Cohen . answered that, " I t  does not · meet  those 
standards ."295 The reafter, he was asked the fol lowing  question and g ave the 
fol lowing opinion in response: 

· 

0 .  Where does the h istory recorded i n  Mr. App leman 's  
records deviate from min imum community standards of acceptab l e  
and prevai l ing p ractice i n  the early to mid 1 990s with regard to 
Cl ient  Number 8? 

A. Sadly, Cl ient 8 has a long · and extremely d iff i cu lt 
h istory of physica l ,  sexual  and emotional abuse .  She had a history 
of running away from her mother' s  home and f rom a g roup home i n  
which she was p laced and had been placed i n  a foster home . 

I n  Mr .  Appleman's section entit led f indings ,  there i s  no such 
h istory of the c l ient's extreme ly important and s ign ificant meaningfu l  
past. The re is - I th ink th i s  is  part icu larly important because in t h i s  
case Mr .  Appleman by the  time he saw Cl ient 8 had been see i n g  

. the mother of this c l ient for approximately three months ,  and �o h e  
had I would imag ine ample opportun ity to gain some information o n  
the mother - from the mother about Cl ient #8 . 

291 Exhibit 8 at p .  002074 .  
' 292 /d. at pp. 002090-9 1 .  
293 /d. at pp. 002092-94 . 
294 /d. at pp.  002097-99. 
29s T V r. oi . V at p . 8 1 2 . 
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So he's clearly had an opportun ity to talk to the mother about 
Cl ient 8 and had not el icited any of this information and does not 
use it in any way later in  the report in interpreting the resu lts of h is 

0 d h' t 296 . 
testmg an rs assessmen . 

. 

1 34 .  M r. App leman gave three reasons why additional history on Cl ient 
#8 wou ld  have been u navai l ing .  First, he indicated that Client #8 was referred to 
him because she was having "profound" d ifficu lty rid ing in cars . A second  reason 
was that he "was not competent in the · area of assessment and treatment of 
sexual abuse ," and the third was that other therap ists were then treating  Cl ient 
#8 to help her deal with sexual abuse issues.297 

1 35 .  H was Dr. Wahl 's  opinion that the fact that Mr. Appleman ' s  records 
tor Cl ient #8 do not contain any fol low-up history on C l ient #8's backgro u nd does 
hot necessarily mean that Mr. Appleman did not obtain any fol low-up 
information . 298 

Charges of substandard documentation (genera l  considerations) 

· 1 36. The American Psycholo� ical Association's Ethical Principles of 
Psychologists and Code of Conducf9 contain the fol lowing ethical standards 

. re lating to documentation of psychology services: 
· 

1 .23 Documentation of Professional and Scientific Work 

(a) Psychologists appropriately document the i r  
professional and scientific work i n  order to faci l itate p rovision of 
services later by them or by other professionals ,  . to ensu re 
accountabil ity , and to meet other requirements of institutions or  the 
law. 

(b) When psychologists have reason to bel ieve that 
records of their professional . services wi l l  be · used in lega l  
proce_edings involving recipients of  or  participants in  thei r  .work., t h e y  

. have a responsibi l ity to create and maintain documentation i n  t h e  
kind of detail and qual ity that would b e  cons istent with reasonab le  
scrutiny in  an adjudicative forum.  
1 .24 Records and Data 

Psychologists create , · maintain , disseminate , store ,  retai n ,  
and dispose of records and data relating to their research ,  practice ,  
and other work in  accordance with law and in  a manner that permits 
compl iance with requirements of this Ethic Code .  

296 T r. Vol . V at pp. 81 1 - 1 2 . 
297 Tr. Vol. X l·l at pp. 1 935-36. 
298 Tr. Vol. X I  at p. 1 764 . 
299 Exhibit 35. 
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1 .25 Accuracy i n  Reports to Payers and Fund ing Sources 

In their reports to payors for services or sources of research 
fund ing , psycho logists accu rately state the natu re of the research 
or service provided, the fees or charges, and where appl icable, the 
identitY of the provider, the find ings ,  and the d iagnosis .  

1 37. Dr. Cohen stated that he was fami l iar w ith "the m inimum standard 
of acceptable and prevai l ing p ractice in the State of M innesota . . .  in the early to 
m id 1 990s" regard ing the natu re and extent of documentation necessary for each 
i ndividual therapy session that a psychologist had with a cl ient.300 

_ 

1 38 .  I t  was Dr . . Cohen's opin ion that: 

a .  There was and is no d ifference in the standards  · of 
documentation for a Ph .D .  psychologist and a Maste r's l evel 
psychologist . 301 

b .  The purpose of  documentation by psychologists is :  

to provide a permanent and accurate record of a l l  that's 
taken place, both in  terms of whatever assessments you 
have done with · a c l ient ,  or in  the case of therapy, the 
treatmef!t you have done with the c l ient ,  and so that you 
have a record avai lab le to yourself and so  other p ractit ioners 
who see the record are able to determine what has been 
going on ,  what you have done and what is  to be done.302 

c. The term "continu ity of care" means "being able to, between 
various practit ioners ,  to understand the p lans of those practitioners and  to 
be able to integrate that care in ari appropriate fashion ."303 

d .  U sual and customary prevai l ing p ractice involved o btain ing 
the fol low: rig information during the in it ia l  interview: ( 1 )  accurate statistical 
information about the cl ient ;  (2) early l ife h istory that included c u ltural 
background,  educational h istory, and the occurrence of any tra u m atic 
events during early l ife; (3) further school ing and vocational histo ry as an 

· adu lt ;  (4) psychosocial h istory of adult years ; (5)  fu l ly documented med ical 
history ;  (6) accu rate h istory of psychological eva luation and treatment ;  and 
(7) c l ient's view of the goals for seeking psycho log ical .assistance .304 A 

300 Tr. Vol. IV at p. 640. 
301 /d. at pp. 642-43. 
3o2 T V r. Vol. I at p. 648. 
303 /d. 
304 I d. at pp.  643-45. 
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. ·�·· . 

psychological evaluation report that lacks that information fails to conform 
to usual and customary p revai l ing standards. 305 

e .  Where a c l ient has experienced trauma, it is crit ical for a 
psychologist to estimate premorbid condition as accu rately as possible.306 

f. Usual and customary prevai l ing practice requ ired 
documentation for each i nd ividual therapy session of the date of service, 
the service provided, and some description of the content of the 
therapeutic sess ion. 307 

g .  . Usual and customary prevai l ing practice requ ired 
documentation for each g roup therapy session of each i nd ividual 's 
presence in the g roup, the date the length of t ime of the sess ion ,  and 
some description of the content of what went on du ring the sess ion .  Usual 
and customary prevai l ing practice also requ i red that each c l ient have a 
specific note in h is or her chart, even if it is only a copy of a gro u p  note or 
a note which contains the names of several c l ients .308 

h .  Concerning psychometric testing ,  usual and c ustomary 
prevai l ing practice requ i red documenting 

the · name of the test, the score for the test, some 
interpretation as  to  the meaning of that score usual ly i n  

· conjunCtion with other tests administered a t  the same tim e ,  
and then any reservations or  l imitations you may have about  
the conditions of testing o r  the  meaning of the  test score .  

* * * 

There was a requ i rement that you had to state whether o r  
not you thought the testing provided an accurate 
representation of the cl ient's abi l ity or mood or whatever was 

· being tested . at that t ime.  There is  a lso a commun ity 
standard that says it - is the assumption the tests were 
administered under standard ized normal conditions un less 
specifically <;lescribed otherwise , and that means i f  there was 
any variance or variance from that condition that that wou l d  
be reported .309 

305 /d. at p. 646 
306 /d. at pp. 646-47

.
and 650. 

307 /d. at pp. 648-49. 
308 /d. at pp. 649-50. 
309 /d. at p .  659-60. 
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(T]here is . the absolute community standard · that if you 
admin ister a test to an ind ividual that you name the test in 
your  interpretation and discuss what the resu lts and your 
interpretation of those resu lts are.31 0 

i .  There is  no difference in the information that u s ual and 
· customary prevai l i ng practice requ i res psychologists to report with 

reference to normal and abnormal test resu lts . Rather, it is important for 
psychologists "to report fu l l  information for both kinds of tests ."3 1 

j .  concern ing · treatment p lans, usua l  and customary p revai l ing 
practice requ ired : 

· 

·. . . a type of treatment or  treatments , there are often m a ny 
d ifferent kinds of treatment, anticipated length of treatme nt, 
and treatment goals, specif ic often objectif iable treat ment 
goals that you were working· towards,  and often ,  though not 
always , -short-term intermediate goals that were steps u pon 
the path of longer-term treatment goals ,3� 2 · 

Practice standards requ i red that a l l  of those �eneral categories be 
addressed in a psychologist's records and reports .3 3 

k .  concern ing b i l l ing for office vis its ,. usua l  and c u stomary 
prevai l ing practice standards · requ i red that a psychologist h ave some 
documentation for each visit b i l led ,  and that it d id not conform to u sual and 
customary prevai l ing practice standards to bi l l  for off ice vis its t h at did not 
occu r. 3 1 4 

I .  concern ing  b i l l ing for test ing, u sual  and customary prevai l ing 
practice standards requ i red that a test be complete and the p s ychologist 
score the test, where appl icab le ,  before the psycholog is t  b i l ls for 
administering the test. 31 5 . 

m .  The standards about which Dr .  Cohen gave opin ions  were 
not -asp i rational .  but rather were commonly accepted by the com m unity of 
psychologists i n  Minnesota during the early 1 990s.31 6 . 

310 /d. at p. 733 
31 1  /d. at p. 665. 
31 2 /d. at pp. 71 3-1 4 
313 /d. at p. 7 1 4 
314 /d. 
31 5 /d. at p. 7 1 5 
31 6 . 

Tr. Vol. V at pp. 881 -82. 
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1 39 .  In  1 992 and 1 993; Dr. Wahl was Secretary of the Oh io Board of 
Psychology, the l icensing authority for psychOlogists in that state . 31 7 I �  was his 
opinion that in establ ishing practice standards, all psychology l icensing 
authorities re ly on such common sources l i ke the APA's ethical standards , 31 8 so 
he considers himself fami l iar with what the standards of usual and customary 
prevai l ing practice in the State of Minnesota were in the early to mid 1 990s .  

1 40 .  I t  was Dr. Wahl 's opin ion that: 

a .  concerning . usual and customary prevai l in·g practice 
standards general ly, 

The state ru les and regu lations are intended "to provide an  
ideal ized setting . i n  a . sense because actual practice o f  
psychology may be  different and be  under d ifferent  
constraints and diffe rent ru les . * * * · [Y]oy do cons ider  
them. You have to  meet their  requirements , bu t  a t  the  same 
time your  actual funct ioning is being governed by a who le  
set of other ru les. 31 9 · 

b .  With regard to general standards of documentation ,  there is . 
no "type of protocol or national requirement that's been issued by any 
national group as a standard for psychologists in what their records should 

. consist of."320 There is no official document of any national organ izations, 
no general guidel ine as such that specifies .. what should be in an 
evaluation or plan of treatment.32 1 

c .  There is. no agreement within . ·  the field abo u t  what 
psychological documentation should contain. So, 

psychologists have not gone into detai l  about the nature and 
length of documents. Although · we agree they' re valuab le  
and needed . We also agree that flexibly they can be 
mod ified accord ing to  who was interested in them or wants 

· them.322 · . 

· ·Howeve r, a distinction can be made between documentation of research 
and documentation of c l in ical practice : 

317 Exh ibit 45A, Addendum . 
31 8 Tr. Vol X I  at pp. 1 693-94 . 
31 9 /d. at pp. 1 694-95 . 
320 I d. at pp. 1 7  47-48 . 
321 /d. 
322 /d. at pp. 1 746-47. 
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I f  a psychologist were doing research there would be  a 
research protocol developed which he wou ld have to fo l low 
or exp la in why he  d idn't fol low it. In the case of c l in ica l  
practice, there are so many variables i nvolved that frequently 
the victory belongs to the more ski l lfu l ,  that is ,  how you can 
best app roach and ut i l ize your  techn iques to  answer the  
p roblems at hand or  e lse to  work towards certain goals t hat 
you might  set down for yourself .  There are just so m any 
things to cons ider  so that any rig id  set of ru les and 
appl icat ions is counter-product ive. 323 · 

. 

· 

d .  There is no rig id formu la  for determining what to record as a 
cl ient'$ h istory.  324 

e .  Concern ing  documentation of test interpretations ,  D r. Wohl 
f inds "that very appropriate to f lexibly pick and choose from among parts 
of tests and incorporate them i nto my cl in ical overview. So the p resence 
of absence of something in the absence of any other  i nformation about the 
patient doesn't mean very much to me."325 . 

f. With regard to t reatment p lans ,  "each case requ i res a 
diffe rent plan and treatment."326 

1 4 1 .  · Mr. Appleman expressed the fol lowing  opin ion about what t h e  usual  
and customary prevai l i ng practice is for documentation by psychologists : 

The general standard of record keep ing is that one shou ld have a l l  
correspondence and a l l  re levant material in one's f i l e ,  in particu la r  

. material that relates to  the  cl ient's t reatment ,  and that that is the  
basis for the abi l i ty from one therapist to  com mun icate to anot h e r  
therapist o r  another therapist to communicate t o  the · cou rt .  
However, that does not rep lace in  many instances , the o ra l  
communication bt:tween therapists , the oral commun icat ion 
between counse l ,  . the oral communication between the cou rt .  You 
cannot apply r ig id .standards .  One has to  be practical and take a 
look at the type of practice that one has and be real ist ic as to  
record keeping.  

In my case ,  I have produced 1 0 ,000 documents for t h e  
Board · of which maybe 5 0  t o  1 0 0  items are either m iss ing , 
inaccurate or in some way n.ot i n  the f i le ,  and I recogn ize that cou ld · 
-- the record keeping could hav� been better ,  but  my f i les· are be i ng  

323 /d. at p .  1 759.  
324 /d. at pp. 1 752-53. 
325 /d. at p. 1 757. 
326 /d. at p. 1 750. 
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torn apart by my office manager on a regular basis . . For one or two 
or three or four documents to be missing is not, I th ink,  below the 
standards of pract ice. I f  you don't have anything in your  records or  
notes when you do take of  cl in ical instance , . that wou ld be below 
standards.327 

Charge of substandard documentation of C l ient #1 's h istory (C l a i m  
1 -5) 

1 42 .  Neither the raw progress notes of Mr. Appleman's first appointment 
with C l ient #1 on November 1 5 , 1 993, nor the psychological evaluat ion report_ of 
C lient # 1  that Mr.  Appleman prepared on the same date contain a fami ly h istory, 
a history of fami ly dynamics, a medical h istory ,  a h istory of med ication use, a 
chemical dependency assessment, ·an assessment of school back�round ,  a 
psychosocial  h istory,  or a systematic evaluation of psychological status .  28 

1 43 .  I t  was Dr. Cohen's opinion that the history that Mr. Appleman 
recorded for Cl ient #1 d id not meet minimum community standards of acceptable 
and prevai l ing practice in the early to mid- 1 990s because it l acked the 
information described in Finding· of -Fact No. · 1 42, above .329 Dr. Wah l gave no 
specific opinions about whether or not the history for Cl ient #1 met any 
standards .  And it was Mr. Appleman's opinion that he only had to note h istory 
about Cl ient #1 that re lated to ttie referral question and what Mr. App leman felt 
C l ient #1 needed for treatment.330 

Charge of substandard documentation of Cl ient #2�s history {Claim 2-2) 

1 44 .  On November . 1 ,  1 993, Cl ient #2 was involved in an ·automobi le 
accident in  which she sustained back and neck inj u ries . She was d riving the 
automobi le in which Cl ient #1  was a passenger, and Cl ient #1 referred C l ient #2 
to Mr. Appleman for evaluation and treatmerit.331 Mr. Appleman fi rst saw Cl ient 
#2 nearly ten months later on August 23, 1 994. At that t ime he assessed her, 
administe-red a number "of psychological · tests and recorded the fol lowing 
d iagnostic impression: 

· 

1 .  Post-Traumatic Stress Disorder  Severe , OSM IV 309 .87 
· . 2.  Adjustment Reaction With Physical Complaints , DSM IV  

309.892 
. 

3 .  Somatoform Pain Disorder, DSM IV 307.80 · 

327 Tr. Vol. IV at pp.  6 1 1 - 1 2 .  
328 Exhib i t  1 A at pp . 1 00002-04 and 1 00036-39; Tr. Vol. IV at pp.728-73 1 .  
329 Tr. Vol .  IV at pp.  728-73 1 .  
330 Mr. Appleman was asked to comment on that issue but never did. (Tr. Vol. X at pp .  1 6 1 4-

1 5) 
331 Exh ibit  2A at pp. 200000-04 . 
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4. Ru le Out B rain Damage (Organ ic B rain Syndrome) ,  DSM I V  
3 1 0 . 1 0332 

1 45 .  M r. Appleman's psychological evaluation report of  C l ient  #2 dated 
August 23 , 1 994, ind icated:  "Patient has no p rior  h istory of psychological 
treatment. No pre-existing condit ions may be inferred . "333 I n  fact, C l i ent #2 had 
a pre-existing anxiety condit ion that M r. Appleman fai led to document}34 

· 

' 

1 46 .  Neither the raw progress notes of Mr. Appleman's f irst appointment 
with Client #2 on August 23, 1 994, nor his psychological eval uation report of the 
same date contain any previous mental health h istory ,  medical h istory ,  .social 
h istory ,  fami ly h istory, or d iscussion of past or  present psychosocial s t ressors in 
C l ient #2's l ife. 335 · 

. 

1 47 .  l.t was D r. Cohen's opin ion that the h istory that Mr. Appleman 
recorded for Cl ient #2 did not meet m in imum commun ity standards of acceptable 
and prevai l ing practice in the early to mid-1 990s b ecause it failed to d ocument 
Cl ient #2's pre-existing anxiety c condit ion and because it lacked the other 
information described in Find ing of Fact No. 1 46,.  above.336 Neither D r. W ahl nor 
Mr. Appleman gave specific opinions about whether  or not the h istory for Cl ient 
#2 met any standards .  · 

C harge of substandard documentat ion of Cl ien� #3's  h istorl37 (C la im 3-5) 

1 48 .  Ne ither the raw progress notes of Mr. Appleman's fi rst appointment 
with Cl ient #3 on January 45 , 1 994 , nor his psycholog ical evaluation rep o rt of the 
same date contain any educational h istory ,  family h istory ,  p rior medical  history ,  
prior mental health history of prior accidents or injuries ,  or psychosocial 
h istory.338 Additional ly ,  although C l ient #3 reported that his "increa$ed use of 
alcohol had been more severe" s ince the accident ,339 Mr. Appleman fai led to 
document C l ient #3's pre-existing use of alcohol or i nformation about w h ether the 
i ncreased alcohol was detrimental or rose to the level of abuse.  

1 49 .  I t  was Dr . Cohen's opin ion that the h istory that Mr .  Appleman 
recorded for Cl ient #3 did not meet m in imum commun ity standards of acceptable 
and prevai l ing practice in the early · to mid-1 990s b ecause it lack�d the other 

332 /d. 
333 ld. at p. 200002. 
334 Tr. Vol. )\ at pp. 1 636-37. 
335 Exhibit 2A at pp. 200000- 1 0 ; Tr. Vol.  IV  at pp .746-47. 
336 Tr. Vol. IV at pp.746-47. 
337 Other relevant underlying facts are set forth in Findings of Fact Nos .  44 and 1 24 . 
338 Exhibit 3A at pp. 300004- 1 3 ; Tr .  Vol . IV  at pp.  760-62. 
339 Exhibit 3A at p: 300005. 
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information described in Finding of Fact No .  1 48, above.340 Dr. Wohl d id not give 
any specific opinions about whether or not the history for Cl ient #3 met any 
standards. Mr. Appleman stated that he dictated C l ient #3's history in his 
presence and relied on the client to correct any inaccu rate h istory information. 341 

Charge of substandard documentation
. 
of C l ient #4's h istory (C la im 4-6) 

1 50.  On · March 24, 1 994, Cl ient #4 was involved in an automobi le 
accident. Mr. Appleman fi rst saw and evaluated her on October 5 ,  1 994 .  M r. 
Appleman's report of that evaluation stated that "[Cl ient #4] was referred by [a 
chi ropractor] because of severe Post-Traumatic Stress D isorder and severe 
Panic Attacks, secondary to and precipitated by the motor-vehicle accident of 
March 24, 1 994."342 

1 5 1 .  Nejther the raw p rogress notes of Mr. Appleman's f i rst appointment 
with Cl ient #4 on October 5, 1 994, nor his psychological evaluation report of the 
same date contain any medical h istory and only a l im ited psychosocial ·h istory. 
Neither do they contain anY: reference to another automobi le accid�nt that 
occurred in December 1 988. 3 3 · 

1 52. On November 9 ,  1 994, another psychologist , · D r. Beth Harrington, 
performed a psychological evaluation of C l ient #4. On November 1 7, 1 994,  she 

. ._ sent a copy of her psychological evaluation report to M r. Appleman . The report 
stated that before the March 24, 1 994, accident :  "[C l ient #4] had been seeing [a 
chiropractor) for a previous car accident suffered in December of 1 988 ,  once 
every five weeks."344 

1 53. It was Dr. Cohen's opinion that the h istory that Mr. A ppleman 
recorded for Cl ient #4 did not meet min imum community standards of acceptable 
and prevai l ing practic·e in the early to mid- 1 990s because it l acked the 
i nformation described in Finding of Fact No .  1 5 1 ,  above .345 D r. Wohl  d id  not g ive 
any specific opinions about whether or not the history for C l ient #4 met any 
standards . · Mr. Appleman stated that the reason he did not document C l ient #4' s  
medical h istory. was that he  rel ied on her family practit ioner, who had made the 
referral , for that.346 . 

· 
· 

340 Tr. Vol. IV at pp.767-68. 
341 Tr. Vol X at pp. 1 648-49. 
342 Exhibit 4A at p. 400073. . 
343 Exh ibit 4A at pp. 400021 -25 and 400073-77;  Tr. Vol. IV at pp.768-69. 
344 Exhibit 4A at pp. 400078-82. 
345 Tr. Vol. IV at p.769. · 

346 Tr. Vol X I I  at pp. 1 878.  
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Charge of substandard documentat ion
. 
of C l ient #S's. h istory347 (C la im 5-3) 

1 54. Neither the raw progress notes of Mr. Appleman 's  first appointment 
with C l ient #5 on June 1 4, 1 996,  nor his psychological evaluation report of the 
same date contain  any medical h istory ,  psycholog ical history, or educational 
h istory and only a brief social and vocational h istory .  Neither do they contain any 
reference to C l ient #5's d iabetes . 348 

1 55 .  I t  was D r. Gohen'.s opin ion that the h istory that M r. Appleman 
recorded for Cl ient #5 did not meet min imum community standards of acceptable 
and prevai l ing practice in the early to mid- 1 990s because it l acked the 
i nformation described in Finding of Fact No .  1 54, above .349 D r. Wahl d id  not give 
any specific opinions about whether or not the h istory for Cl ient #5 met any 
standards .  Mr. Appleman stated that he did not document C l ient #5's d iabetes 
because Cl ient #5 d id not report that condition when asked about his med ical 

. h istory .350 
. 

C harges of substandard documentatio n  of C l ient #8's h istorl51  {C la ims 
8/9-1 and 8/9-1 1 )  

1 56 . M r. Appleman's psychological evaluation  report of Cl ient #8 on  Ju ly 
24, 1 .99 1 ; did not contain any discuss ion of C l ient #8's h istory of physica l ,  sexual ,  
and emotional abuse ,  includ ing the information described in  Finding of Fact No.  
1 32,  above.352 

. 1 57 .  I t  was D r. Cohen' s  opin ion that the h istory that M r. App leman 
recorded for Cl ient  #8 d id not meet min imum commun ity standards of acceptable 
and prevai l ing pract ice in the early to · mid- 1 990s because i t  lacked the 
i nfor�ation described in Finding of Fact No. 1 56, above .353 

1 58 .  Dr. Wahl  noted the absence of information relating to C l i ent #8's 
h istory of physical ,  sexual ,  and emotional abuse in Mr. Appleman's rep o rt ,  but 
s tated that did not necessaii ly mean Mr.  Appleman had fai led to e l icit or cons ider 
that information. Mr . Appleman testif ied that there were two reasons why he did 
not attempt to obtain more information about abuse 't rom Cl ient #8 herse lf .  F i rst , 
he was not proficient i n  assessing and treat ing sexual abuse cases , and , second,  

34 7  Other relevant underly ing facts are set forth  i n  F indings of Fact Nos .  96 through 1 0 1 . 
348 Exhibit SA at pp.  500004-08 and 500029-33;  Tr. Vol. V at pp .786-87. 
349 Tr. Vol .  V at pp.786-87 . 
350 Tr. Vol I l l  at p. 4 1 8 . 

351 Most of the relevant underlying facts are set forth in Find ings of Fact Nos .  1 30 through 
1 35 .  

352 Exhibit 8 at pp. 002075-77; Tr. Vol. V at pp .. 8 1 1 - 1 2. 
353 T r. Vol. V at pp.  8 1 1 - 1 2 .  
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he did not want to interfere with the treatment of other therapist who were 
treating C l ient #8 for sex abuse .354 

Charge of substandard documentation of C l ient #20's h istorl55 (C la im 20-
9) 

1 59 .  · On or about Ju ly 22, 1 994, Mr .  Appleman prepared a psycholog ical 
evaluation of Cl ient #20?56 · Mr. Appleman noted that Cl ient #20 had s ustained 
three work-related injuries·, and . that his "[e]valuation .and treatment was ind icated 
as an adjunct to treatment and to faci l itate the therapeutic process." 357 

1 60 .  Mr. Appleman's psychological evaluat ion report of Cl ient #20 on 
Ju ly 22, 1 994, did not contain any discussion of Cl ient #20's h istory of family 
psychosocial dynamics , and the med ical history only covered his three work
related injuries .  Moreover, there was only a very brief psychological h istory 
which ind icated that "[p]at ient has no prior .history of Pssycholog ical prob lems ,  no · 

pre-existing emotional diff icult ies may be inferred." 58 The raw notes of Mr . 
Appleman's Ju ly 22, 1 994, evaluation indicate that Cl ient #20 had no prior 
outpatient psychotherapy .359 On the other hand ,  M r. Appleman also reported 
that "[p]atient had · part icipated in . the chronic pain program at Abbott-
Northwestern . "360 . 

1 6 1 .  The pain cl in ic at Abbott-Northwestern Hospital has an extensive 
psychological · component, a·nd every participant has . an ass igned 
psychotherapist.36 1 . 

1 62 .  It was Dr. Cohen's opin ion that the history that Mr .  App leman 
recorded for Cl ient #20 did not meet . min imum community standards of 
acceptable and prevai l ing pract ice in  the early to mid-1 990s because it lacked 
any discussion of Cl ient #20's histo"ry of fam i ly psychosocial dynam ics, its 
medical h istory only covered his three work-re lated injuries , and it contained 
i n�ccurate infor�atior1 �b_out Cl ient #20's psychological h istory .362 

354 Finding of Fact No. 1 34 .  
355 Other relevant underlying facts are set forth in Finding o f  Fact No.  4 1 . 
356 Exhib it 20 at p. 005473-77. 
357 /d. at p. 005473. 
358 /d. at p .  005474. 
359 /d. at p. 00561 4 .  
360 /d. 
361 T V r. ol .  V at pp. 826-27. 
362 /d.; Exhibit 20 at p. 005473-77. 
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C harge of fa i l ing  to document i nterpretat ions of tests admin istered to 
C l ient 1 (Claim 1 -6) 

1 63. I n  h is psychological eva luation report on C l ient # 1  of November  1 5 , 
1 993, Mr. Appleman reported the fol lowing as "TESTS USED : "  

WAIS-R (Weschler Adul t  I ntel l igence Scale Revised) ; Bend e r
Gestalt; House-Tree-Person;  W ide-Range Achievement Test ; Trai ls 
A & B (Neuropsychological Screen ing Test) ; Sentence Completi o n ;  
Beck's Depression I nventory;  G oldberg's Stress Test; . . .  363 · · 

1 64 .  I n  that November 1 5 , 1 993,  report on C l ient # 1 , M r. App leman 
recorded no written interpretations by name of the Bender-Gestalt test, H ouse
Tree-Person test . . W ide-Range Achievement Test, Beck's  Depression I nventory, 
and Goldberg Stress Test. 364 

1 65 .  I t  was Dr. Cohen's opin ion that M r. Appleman's fai l u re to record 
written interp retations of the tests described in  Find ing  of Fact No .  1 64 ,  above, 
fai led to conform to community standards for psychological test ing  and 
i nterpretation in the mid . 1 990s and early _ 1 990s.365 Ne ither  M r. Appleman nor Dr .  
Wohl specifically addressed the absence of written interp retat ions for those tests . . 

C harge of fa i l i ng to document i nterpretations of tests admin istered to 
C l ient 2 (Claim 2-6) 

1 66 . In his psycholog ical ev.a luation report on C l ient #2 of Aug ust 23 , 
1 994, Mr. Appleman reported the fol lowing  as "TESTS U S ED: "  

· 

WAIS-R (Weschler Adult I ntel l igence Scale R evised) ;  Bende r
Gestalt; House-Tree-Person;  Wide-Range Achievement Test; Tra i l s  
A & B (Neuropsychological Screen ing Test) ; Sentence Completi o n ;  
Goldberg's Stress I nventory;  Beck's Depression Scale;  . . . 366 

1 67. I n  that August 23 , 1 994,  report on C l ient #2,  · Mr. App leman 
recorded no written interp retations by name of the Bender-Gestalt test, H ouse
Tree-Person test, W ide-Range Achievement Test, S entence Completio n  Test, 
Beck's Depression I nventory ,  and Goldberg Stress Test .367 

1 68 .  It was Dr. Cohen's opin ion that Mr. App leman's fai lu re to record 
written interpretations of the tests described in Find ing of Fact No .  1 67 ,  a bove , 
fai led to conform to community standards for psycholog ical test i ng  and 

363 Exhibit 1 A at  p. 1 00036 . 
364 See generally /d. at pp. 1  00036-39 . .  

365 Tr. Vol. I V  at pp. 732-33: 
366 Exhibit 2A at p. 200000. 
367 See generally /d. at pp.200000-04. 
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interpretation in the mid 1 990s and early 1 990s.368 Dr. Wahl did not specifically 
address the absence of written interp retations for those tests . It was Mr. 
Appleman's opinion that his wri tten diagnoses reflected the test results ,  and that 
those diagnoses were sufficient written test interpretations .369 

Charge of fa i l i ng  to document interpretations of tests admin istered to 
Cl ient 3 (Cla im 3-3) 

1 69 .  In his psychological evaluation report . on Client #3 of January 25 ,  
1 994 , Mr. Appleman reported the following as "TESTS USED:"  

WAIS�R (Wesch ler Adult  I ntel l igence Scale Revised ) ;  Bender
Gestalt; House-Tree-Person; Wide-Range Achievement Test; Tra i ls  
A & B (Neuropsycholog ical Screening Test); Sentence Completion ;  
. . .  Goldberg's Stress Test; and Beck's Depress ion Scale; . . .  370 

1 70 .  l n. that January 25 ,  1 994, report on Cl ient #3, Mr. Appleman 
recorded no written interpretations by name of the House-Tree-Person test , 
W ide-Range Achievement Test, Sentence Complet ion Test , Goldberg Stress 
Test and Beck's Depression Scale.371 

, 1 7 1 .  Dr.  Cohen not g ive a specific opinion on the absence in Mr .  
Appleman's report on  Cl ient #3 of interpretations of the  tests described i n  Finding 
of Fact No . 1 70 ,  above . But it was Dr. Cohen's general opinion that there was 

the absolute community standard that if you administer a test to an  
ind ividual that you name the test in  your interpretation and d iscus s  
what the resu lts and your  interpretation of those resu lts are .372 

Dr. Wohl d id not specifically address the absence of written interpretations for 
those tests. It was Mr. Appleman's opinion that the findings in the body of h is  
report J7�

flected the test resu l ts ,  even though those te�ts were not ment ioned by 
name . · · 

Charge of fa i l i ng  to document interpretat ions of tests admin istered to 
Cl ient 4 (Claim 4-7) 

1 72.  I n  h is  psychological evaluation report on Cl ient #4 of October 5 ,  
1 994 , Mr. Appleman reported the following as "TESTS USED:" 

368 Tr. Vol. IV at pp. 747-48. 
369 Tr. Vol. X at pp. 1 633-37. 
370 Exhibit 3A at p .  300004. 
�1 . 

See generally /d. at pp. 300004-07. 
372 Tr. Vol .  IV at p .  733 
373 Tr. Vol. X at pp. 1 640-42. 
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WAIS-R (Wesch ler  Adul t  I ntel l igence Scale Revised) ; Bender
Gestalt ; House-Tree-Person ;  Wide-Range Achievement Test; Trai ls 
A & B (Neuropsychological Screen ing Test) ; Sentence Complet ion;  
Beck's Depression I nventory ;  Goldberg's Stress Test; . . .  374 

. 1 73. I n  that October 5 ,  1 994, report on  C l ient #4, M r. Appleman 
recorded no written inte rp retat ions by name of the House-Tree-P e rson test, 
W ide-Range Achievement Test, Sentence Complet ion Test, Goldberg Stress 
Test and Beck's Depression Scale .375 . . 

1 74. I t  was Dr .  Cohen's opinion that Mr .  Appleman's fai lu re to record 
written interpretations of the tests · described in Find ing of Fact No .  1 73 ,  above , 

. fai led to conform to commun ity standards for psychological testing and 
i nterpretation in the m id 1 990s and early 1 990s.376 D r. Wahl  did not specifically 
address the absence of written interpretations for those tests. M r. Appleman 
suggests that the find ings in  the body of h is report ref lected the test res u lts, even 
though those tests were not mentioned by name .377 

. . · 

Charge of fa i l i ng to docu ment . i nterpretations of tests admi n istered to 
C l ient 6 (C la im 6-6) 

1 75 .  I n  his psychological eva luat ion report on Cl ient #6 of February 2 1 , 
1 996,  Mr. Appleman reported the fol lowing as "TESTS USED:" 

WAIS-R (Weschler Adu lt I ntel l igence Scale Revised) ;  Bender
Gestalt; House-Tree-Person;  Wide-Range Achievement Test; T rai ls  
A &.B ( Neu ropsycho log ical Screening Test) ; Sentence Complet ion ;  
Beck's Depression I nventory; Go ldberg's Stress Test; . . .  378 

1 76 .  I n  that February 2 1 , 1 996,  report on C l ient #6,  Mr .  Appleman 
recorded no written i nterpretat ions by name of the W RAT and the Goldberg 
Stress Test. 379 · . . . . 

1 77.  It was Dr. Cohen's opin ion that Mr.  Appleman's fai lu re to record 
written i nterpretat ions of the tests described in  Find ing of Fact No .  1 76 ,  above , 
fai led to · conform to community standards for psychological test ing and 
interpretation in the m id 1 990s and early 1 990s.380 Dr. Wahl d id not specifically 
add ress the absence of written i nterpretations for those tests. M r. Appleman 

374 Exhibit 4A at p.  400073. 
375 See generally /d. at RP.400073-77. 
376 Tr. Vol. IV at pp. 770-7 1 .  
3n Tr. veil. X I I  at pp. 1 876-77. 
378 Exhibit 6A at p .  600008 . 
379 See generally /d. at pp�600008- 1 3 . 
380 . 

Tr. Vol. V at pp. 798-99. 
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suggests that the findi ngs in the body of h is report reflected the test res u lts , even 
0 d b  381 though those tests we re not ment1one y name. 

Charge of fai l ing  to document i nterpretations of tests admin istered to 
Cl ient 20 (Claim 20-1 0)  

· 

· 1 78 . I n  his psychological evaluat ion report on Cl ient .#20 of Ju ly 22, · 
1 994, Mr. Appleman reported the fol lowing as "TESTS USED :" 

WAIS-R (Weschler Adult I nte l l igence Scale Revised) ; Bender
Gestalt; House-Tree-Person; Wide-Range Achievement Test; Trai ls  
A & B (Neuropsychological Screening Test) ; Sentence Completion ;  
Beck's Depression I nventory; Go ldberg 's Stress Test; . . .  382 

1 79 . I n  that Ju ly 22, 1 994, report on Cl ient #20, Mr. Appleman recorded 
no written inte rpretations by name of the Bender-Gestalt test, W ide-Range 
Achievement Test, and Goldberg Stress Test.383 

1 80 .  · I t  was Dr. Cohen's . opinion that Mr. Appleman's fai lure to record 
written inte rpretations of the tests described in Find ing of Fact No.  1 82 ,  above , 
failed to conform to community standards for psychological test ing and 
interpretation in the mid 1 990s and early 1 990s.384 Neither D r. Wohl  nor Mr. 
Appleman specifically addressed the absence of written interpretation s  for ' those 
. tests. 

Charge of fa i l i ng to document interpretations of tests admi n istered to 
Cl ient 21 385 (Cla im 21 - 1 ) 

1 8 1 .  I t  was Dr .  Cohen's opin ion that Mr. Appleman's fai lu re to issue a 
report with written interpretat ions of the Beck's · Depression I nventory and 
Sentence Completion Test that he admin istered to C l ient #2 1 fai led to conform to 
commun ity stand�r�.s fo r ofsych?.log

.
ical testing and interpretation i n  th�-

mid 
1 990s and early 1 880s .3� 1\Je1ther Dr .  Wohl · nor Mr .  Appleman s pec1f1cally 
addressed the absence of written interpretations for those tests . 

381  Tr. Vol. X I I  at pp. 1 904-08 . . 

382 Exhibit 20 at p. 0055 1 2 . 
383 See generally /d. at pp .0055 1 2- 1 6 .  
384 Tr. Vol. V at  pp .  827-828. 
385 Most of the relevant underlying facts are set forth in  F ind ings of Fact Nos .  1 1  0 through 

1 1 3 .  
386 Tr. Vol. V at pp. 829-830. 
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Char�es of fai l i ng to mair:tta in  test protocols for Cl ients #7 , #8, #9 , and 
#2038 (Cla ims 7-3, 8/9-3, and 20-1 1 )  

1 82 .  On or  about Apri l 22, 1 992, whi le conducting a psychological 
evaluation of Cl ient #7, Mr. Appleman administered to h im the House-Tree
Person and the Sentence Completion tests.388 Thereafter, M r. App leman failed 
to keep the protocols for those two tests in Cl ient #7's f i le.389 

1 83 .  I t  was D r. Cohen's opin ion that Mr.  Appleman's fai lu re to maintain 
the test protocols for the H ouse-Tree-Person and the Sentence Complet ion tests 
in Cl ient #7's file fai led to conform to ·min imum · standards of acceptable and 
prevai l in� practice in the early to mid-1 990s for documentation of psychometric 
testing .39 Mr. Appleman d id not th ink it was "excel lent practice" to have p rotocols 
missing from his c l ient fi les?91 . · 

1 84 .  On or  about Ju ly 24,  1 99 1 , whi le conducting a psychological 
evaluation of Cl ient #8,  Mr. Appleman administered to her  the House-Tree
Person and the Sentence Complet ion tests.392 Thereafter, M r. App leman failed 
to keep the protocols for those two tests in Cl ient #8's f i le .393 

1 85 .  I t  was Dr. Cohen's opinion that Mr. Appleman 's  fai lu re to m aintain 
the test protocols for the House-Tree-Person and the Sentence Complet ion tests 
in C lient #B's f i le fai led to conform to minimum standards of acceptab l e  and 

· prevail fng  practice in th� early to m id- 1 990s for documentation of psychometric 
test ing.394 Mr .  Appleman was unaware of whether or not those two test protocols 
were missing from his f i les for Cl ient #8 .395 · .  

1 86 .  On or about Apri l  23 and 27,  1 99 1 , whi le cond uct ing psychological 
evaluat ions of C l ient #9, M r. Appleman administered psychological test ing to 
her.396 In his psychological evaluation report of Cl ient #9, he did not i dentify the . 
psychological tests that he had administered to her on those two dates .397 But 

387 Other relevant facts are set forth in Findings of  Fact Nos .  1 30 through 1 35 (Cl ient #8) ,  
Findings of Fact Nos. 78 through 83 (Cl ient #9) , and Findings of Fact Nos .  41 , 1. 59 ,  1 78 through . 
1 80 (Client #20) . 

· 

388 Exhibit 7 at p. 001 5 1 6 . 
389 Tr. Vol. X I I  at pp. 1 924-25. 
390 Tr. Vol. V at pp. 804-05. 
�0, -� Tr. Vol. X I I  at p. 1 925. 
392 Exhibit 8 at p. 002075. 
393 Exhibit 8; Tr. Vol . V at pp. 8 1 .1 - 1 3  . .  

394 Tr. Vol. V at pp. 8 1 1 - 1 4 . 
395 Tr. Vol. X I I  at pp. 1 937-38 . 
396 Exhibit 9 at p. 002 1 32. 
397 /d. 
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he did identify the fol lowing tests as having been administered to Cl ient #9 i n  a 
subsequent health insu rance claim_ submitted to Cl ient #8's insurer: 

1 .  WAIS-R ( 1 H r) or W ISC-R ( 1  Hr) 
2. SENTENCE COMPLETION AND FAM I LY D RAWING (1 H r) 

3 .  BENDER G ESTALT ( 1 /2 Hr) 
4. HOUSE-TREE-PERSON ( 1 /2 Hr) 
5 .  W IDE RAN G E  ACH I EVEMENT TEST ( 1 /2 Hr) 
6 .  G RAY ORAL R EAD ING TEST ( 1 /2 Hr) or  MMP I  ( 1 /2 H r?98 

1 87. After he tested Cl ient #9 on Apri l  23 and 27, 1 99 1 , Mr. Appleman 
failed to keep in her f i le the protocols for the tests that he had admin istered to 
her.399 

1 88 .  I t  was Dr. Cohen's opinion that Mr .  Appleman's fai lu re to m aintain 
the protocols for the tests that had administered to Cl ient #9 in her f i le  fai led to 
conform to min imum standards of acceptable and prevai l in� practice i n  the early 
to mid-1 990s for documentation of psychometric testing .40 Mr .  App leman was 
u naware of whether or not those two test protocols were missing f rom h is  f i les for 

· C l ient #9 .401 . 

. 1 89 .  On or about Ju ly 22·, 1 994 , whi le conductrng a psychological 
· evaluation of Cl ient #20, M r. Apfc leman administered to him the W ide-Range 
Achievement Test , among others .  02 Thereafter, Mr. Appleman fafled to keep the 
p rotocols for that test in C l ient #20's f i le .403 · 

1 90 .  It was Dr. Cohen's opin ion that Mr. Appleman's fai lu re to maintain 
the test protocols for the Wide--Range Achievement Test in Client #20's fi le fai led 
to conform to min imum standards of acceptable and prevai l in� pract ice in the 
early to mid- 1 990s for do�umentation of psychometric testing .4 4 Mr. Appleman 
did not express an opin iOn < about ttie absence of that test protocol from Cl ient 
#20's f i le .  

398 Exhibit 9 at  p .  002249. 
399 Exhibit 9 ;  Tr. Vol. V at pp.  820-23. 
400 Tr. Vol. V at pp.  820-23.  
401 Tr. Vol. X I I  at pp. 1 937-38.  
402 Exhibit 20 at p .  0055 1 2 . 
403 Exhibit 20; Tr. Vol. V at pp. 827-28. 
404 T r. Vol .  V at pp.  827-28 .  
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Charge of fai l i ng to report an i ncomplete �est405 (Cla im 4-9) 

1 9 1 .  M r. Appleman's psychological evaluation report of Cl ient #4 states 
that he administered the House-Tree-Person Test to that cl ient .406 The p rotocols 
for that test in Cl ient #4's record -that is, the three p ieces of paper instructing 
the cl ient to draw pictures of a house, a tre.e and a person -· are b lank except for 
the printed instructions.407 Mr. Appleman's psychological evaluat ion report of 
Cl ient #4 contains no report or explanation of the blank House-Tree-P e rson .test 
protocol .  408 

1 92 .  Mr .  Appleman attempted to administer the House-Tree-Pers on Test 
to Cl ient #4, but the p rotocol is b lank because Cl ient #4 was too depressed to 
f in ish it. 409 

1 93 .  ! t was Dr. Cohen's opin ion that Mr. App leman's fai l u re to i nc lude in 
his report of Cl ient #4 an explanation of the blank House-Tree-Pe rson Test 
protocol failed to conform to min imum standards of acceptable and · p revai l i n� 
practice in the early to mid-1 9905 for documentation of psychometr ic testing .41 
I t . was Dr. Cohen's further opinion that if a c l ient refused a test . o r  d id  not 
complete it, prevai l ing practice standards requ i red a notation to that e ffect and a 
brief exp lanation of why the test was refused or not completed .4 1 1  

Charge of fa i l i ng to note appropriate reservations and qua l if icat io n  about 
Cl ient #S 's test results41 2 (Claim 5-9) 

. 

· 
· 

1 94. I n  the psychological evaluation report that M r. Appleman p repared 
for Cl ient #5 on June 1 3 , 1 996 ,  h is  d iagnostic impress ions were that "[Cl ient #5] 
reflects symptoms of a closed Head I nj u ry  and Depression,  secondary to and 
precipitated by the motor-veh icle accident."41 3 And in interp reting C l i e nt #S's 
Trai ls A and 8 tests , Mr. Appleman stated :  

· 

Trails A and 8 (Neuropsycho
.
logicai Screening Test) strong ly 

suggest organic brain damage: · Patient cou ld . not fol low the 
d i rections to complete Trai ls A nor  (s ic) 8 .41 4 

405 Additional relevant facts can be found in Finding of Fact No .  1 72 .  
406 Exhibit 4A a t  p .  400073.  
407 Exhibit 4A at pp.  400009-1 1 .  
408 See Exhibit 4A at pp. 400073-77. 
409 T V r. ol .  X I I  at p. 1 876.  
410  Tr. Vol. IV at pp. 770-7 1 .  
41 1 /d. at p .  771 . 
41 2 Most of the relevant facts can be found in Findings of Fact Nos .  96 through 1 0 1 . 
413  Exhibit SA at p. 500004. 

. 

414  /d. at p. 500006 . 
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1 95 .  I t  was Dr .  Cohen's opin ion that Mr. Appleman's fai lu re to include in 
that report reservations or qual ifications about the val id ity of Cl ient #5's test 
resu lts did not conform to minimum standards of acceptable and p revai l ing 
p ractice in the early to mid- 1 990s for documentation of psychometric testing, 
because, among other things: 

a. Mr. Appleman did not discuss in his report how Cl ient 
#5's cu ltu ral background may have influenced the resu lts of the 
performance section of the WAIS.41 5 

b .  Mr. Appleman did not discuss in his report how Cl ient 
#5's cultural background and minimal Engl ish p roficiency may have 
inf luenced the resu lts of the Beck's Depression I nventory, nor how 
using Cl ient #5's son to t ranslate changed the standard ization of 
the administ ration of that test.4 1 6 

c. Mr. Appleman did not d iscuss in  h is report how Cl ient  
#5's cultural background and minimal Engl ish p roficiency may have. · 

i nfluenced the resu lts of the performance section of the Sentence 
Completion Test ,  nor how using Cl ient #5's son to t rans late 
changed the standardization of the administration of that test.41 7 

d .  Mr .  Appleman did not discuss in his report how 
administering the reading recognition part of  the Wide Range  
Ach ievement Test, which consists of Engl ish words ,  influence the 

· resu lts of that test ,  s ince Cl ient #5 was not proficient in Engl ish.4 1 8 

1 96 .  It was Mr. Appleman's opinion that he was able to communicate 
adequately with Cl ient #5 during test ing.41 9 

Charge of fa i l i ng to report only partial  admin istration  of the WRAT (General 
C la im-2) 

1 97 .  I n  h is  ps:fcchologicql evaluation reports for C l ients # 1 , #2 ,  #3, #4 , 
#5,  #6 , #8 , and #20 ,4 0 Mr .  Appleman reported administering the Wide Range 

41 5 T · r. Vol. V at pp. 788-89. 
41 6 /d. at pp. 789-90 
41 7 /d. at pp. 789-90 
41 8 I d. at p. 794. 
41 9 Tr. Vol. XI I at pp. 1 882-86 . . 

420 Respectively, Exhibit 1 A at p. 1 0036; Exhib it 2A at p. 200000; Exhibit 3A at p. 300004 ; 
Exhibit 4A at p. 400073 ;  Exhibit  SA at p. 500004; Exhib it 6A at p. 600008; Exhibit 8 at p .  002075; 
and Exhibit 20 at p.  0055 1 2 . The ALJ concluded that the Notice of Hearing failed to p rovide fair 
notice of the same charge against Clinets #7 and #1 1 .  See discussion in Part I l l ,  "General 
C laims,"  of the Memorandum that follows. 

· 
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Achievement Test (WRAT) to those ten cl ients .421 Ratt)er . than admin istering the 
entire test, which consis ts of mu lt ip le parts ,  to those c l ients , M r. Appleman only 
admin istered the read ing part of the W RAT.422 · 

1 98 .  I t  was D r .  Cohen's  opinion that: 

1 th ink that it's also the case and it 's the common practice , the 
standard practice · in  the community, that if you admin ister on ly  a 
part of a test, that is contained in  the information and the report as 
wel l .  I think it' s below community s tandard to administer just one of 
the subtests to write you administered the ent i re test.423 

1 99 .  Mr. Appleman d id  not express an opin ion on the commun ity 
s tandard for report ing admin ist ration of only one of several s ubtests . Rather, he 
expressed his bel ief that it was unnecessary to do so. 424 

· Charge425 of fai l i ng to provide adequate support for professional judgments 
about Cl ient #4426 (C la im 4-5) · 

200. Cl ient #4 was i nvolved i n  an automobile accident on March 24, 
1 994. s·he f i rst saw Mr. Appleman about six months later on Octobe r 5, 1 994, 
when he conducted an evaluat ion and administered a number of psychological 
tests .427 I n  his psychological evaluat ion report of the same date , · M r. Appleman 

· recorded the fol lo"wing Axis I d iagnostic impressions for C l ient #4 : 

1 .  · Panic Attacks,  secondary . to Motor Vehic le Accident ,  D S M  IV  -

300 .0 1  

2 .  Post-Traumatic Stress Disorder, Severe, DSM I V  309.89 
3 .  Major Depress ion ,  DSM I V  - 296.3 . 

421 See also Tr. Vol I I  at pp.  287-89 . . 

422 /d. 
423 Tr. Vol.  IV at pp . 732-33 . 
424 1}. Vol . I I  at p . 289 . 
425 In evaluatmg the Committee's motion for partial summary dispositfon ,  the ALJ 

characterized Claim 4 -5  from the submissions on that motion as "Fai l ing to provide a th ird-party 
payer with test ing protocols when requested (alternatively, fai lure to provide adequate s upport tor 
professional judgment that were made. )  ( Recommendation on m otion for Summary Disposit ion 
(Administrative . Record. Item 87) at p .  50.) But at this stage of these proceedings, t h e  ALJ has 
concluded that the Notice of H earing tai led to give Mr. Appleman reasonable notice of any claim 
that he failed to g ive the insurer copies of test protocols,  when requested. See Part I l l  - "Cl ient 
No. 4" of the Memorandum that · tal lows. What remains of the claim is what the ALJ p reviously 
.described in the alternative. 

426 Other relevant facts are set forth in Finding of Fact Nos. 1 72 ,  1 73, 1 9 1 - 1 93 .  
427 Exhibit 4 A  at p .  400073.  The tests that Mr. Appleman adm inistered are i dentif ied in 

. Finding of Fact No. 1 72 .  
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4. Closed Head I nju ry (Provisional) ,  DSM IV - .3 1  0 . 1 0428 

The report further stated that "[t]h is was one of the most severe cases of Panic 
Attacks, wh ich I have seen in several years . "429 

20 1 . Mr. Appleman's. evaluation report included written test 
i nterpretations in h is report for the WAIS-R, Bender-Gestalt test, and !he Trails A 
and B tests.430 It d id not i nclude written test interp retations for the House-Tree
Person test, the W RAT, the Sentence Comp, letion Test, the Beck's Depression 
I nventory, and the Goldberg's Stress Test .4 1 There were completed protocols 
for the WAI S-R,  the Sentence Completion Test, the Beck's Depress ion I nventory, 
and the Goldberg 's Stress Test,432 but no protocols or raw data in the f i le for the 
W RAT, Bender-Gestalt, and Trai ls A and B tests.433 The protocol for the  House
Tree-Person test was blank because ·Cl ient #4 was too depressed to complete 
the test.434 · 

202. No expert opin ion testimony was presented by either party on this 
charge. 435 

Charge of substandard documentati.on of other potentia l  causes for C l ient 
#6's d iagnoses436 (Cla im 6-2) . · 

,. 203 . On April 1 ,  1 996, Mr. Appleman's col league, Dr. Beth H arrington,  
performed a psychological evaluation of Cl ient . #6 "to evaluate . psychiatric . 
symptoms."437 Mr. Appleman's records for Cl ient  #6 contain a Psychological 
Evaluation report by Dr. Harrington , dated Apri l 26, 1 996.  C l ient  h istory 
i nformation e l icited by Dr. · Harrington and document�d in her report inc ludes the 
fol lowing: 

a. Cl ient .:#6 separated from her husband two days afte r the car 
accident and "described the relatior::tsh ip as emotional ly and physically 
abus ive . "438 

b .  Cl ient #6 used marijuana since high school and last used 
one month before Dr. Harri ngton's evaluation :439 

426 Exhibit 4A at p. 400076. 
429 /d. at p .  400074; Exh ibit 32 at p. 1 0 , �24. 
430 /d. at p. 400075 . 
431 Finding of Fact No.  1 73. 
432 Exhibit 4A at pp.  400005-20. 
433 Exhib it 4A. 
434 Finding of Fact Nos. 1 9 1 and 1 _92. 
435 Namely, C laim 4-5. 
436 Most of the relevant facts can be found in Findings of Fact Nos. 1 26 through 1 29 .  
437 Exhibit 6A at p .  600003. 
436 . /d. at p .  600004. 
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c. C l ient #6 reported a family h istory of alcohol ism and a fami ly 
f . d . 440 history o man1c epress 1on .  . 

d .  C l ient #6 " recal ls being depressed in the 1 Oth g rade though 
· d id not receive professional help."441 

e .  C lient #6's medical h istory includes asthma sil!ce ch i ldhood 
for which she uses an inhaler and laser su rgery for endometrios is and an 
ovarian cyst. 442 

Charges of substandard documentation of treatment plans (general  
considerations) 

204. l.n addit ion to expressing opin ions about Mr. Appleman's treatment 
p lans for ind ividual � l ients , D r. Cohen p rovided some more genera l  op in ions 
about what the usual and customary prevai l ing standards of practice were for the 
content of t reatment p lans :  

a. P revai l i ng  and acceptable communi ty standards for 
psycholog ical documentat ion, requ i re ,  among other th ings :  

. . .  [a] t reatment plan, usua l ly with very specific goal s .  · I 
prefer to write both short and long-term goals .  I have seen 
other people write a goal section, and typically that  involves 
specific recommendations and referra ls  and the l i ke .443 

b .  · Min imal  community standards o f  acceptable and p revai l ing 
practice in the mid- 1 990s requ ired psycholog ists to place the fol lowing 
information into treatment p lans for their c l ients :  

My opin ion of the community standard was that you 
would have a type of treatment or treatments, there are often · 

many d ifferent kinds of tieatment, a ntic i!Jated length of 
t reatment ,  and t reatment goals, specif ic often objectifiab le  
t reatment goals that you were working towards ,  and ofte n ,  
though not always , short-term intermediate goals that were 
steps upon the path of longer-term treatment goals . 

439 /d. at p. 600004-05 .  
440 /d. 
441 /d. at p. 600004. 
442 /d. 
443 Tr. Vol. I V  at p. 645 . 
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I t  was Dr. Cohen's further general opin ion that if those part icular general 
categories were not addressed in a psycholo�st's records or reports , that 
wou ld have deviated from p ractice standards. 4 

. c. And concerning documenting frequency and d u ration of 
treatment, it was Dr. Cohen's opinion, 

that there is a treatment plan that includes what 
you're going to do as in  individual psychotherapy and then 
say one hour per week, anticipated duration of treatment is 
say six months, one year, whatever it is ,  with some 
representation o f  goals o f  therapy.445 · 

205. Dr. Wohl  also provided some more general opinions about what the 
usual and customary prevai l ing standards of practice were for the content of 
treatment plans: 

a. There . are no official documents issued by national 
organizations, such as the American Psychological Association that 
specify that psychologists should have a plan of treatment, b ut teaching 
institutions may teach that having one is desirable.446 

b .  Concern ing the specificity of  treatment plans: 

I would have to say consistent with what I 've said in 
the past, .that each · case requires a different p lan and 
treatment. * * * But I do reiterate the fact that you do n ot 
rig idly have to fol low the same format in  evaluating every 
patient. Much of it depends on what you have avai lable and 
your other knowledge that's avai lable to you and to others . 447 

c .  Concerning the frequency of preparing or revis i ng  cl ients' 
treatment p l·ans·: - : · - ·  · � · -· �. · · · · 

Wel l ,  treatment plans certainly serve a purpose. They 
may serve · a · pu rpose in  that they provide a guidance or  a 
certain directional ity for what you do or  where you are _goi"ng 
or what sort of approaches you' re · using that wi l l  best 
showcase · a certain patte rn or set of facts . So I 'm n ot 

· directly argu ing against treatment p lans.  But, again ,  . . .  
whether they need to show up in every si ngle session of the 
progress notes is  another th ing .  I th ink  that's counte r-

444 . 
/d. at pp. 7 1 3- 1 4  

445 . 
Tr. Vol. V at p. 881 . 

44s T r. Vol. X I  at p. 1 748.  
447 /d. at pp.  1 750-51 . 
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productive and it doesn't help a�hing .  I t 's  just m e rely 
repetition for the sake of repetit ion. 8 . 

d .  Dr. Wahl did not provide any opin ions about whether Mr. 
Appleman's treatment plans for the cl ients at issue in  this proceeding met 
usual and customary p revai l ing standards. 

206.  I n  test imony, Mr .  Appleman d id not p rovide any genera l  opin ions 
about usual and customary prevai l ing practice standards for p re pa ring and 
documenting treatment p lans . . He also did not p rovide any opin ions about 
whether his own treatment p lans for the cl ients at issue in th is p roceeding met 
usual and customary prevai l ing standards.  But he did offer  some more general 
opinions about his own treatment planning in  an earl ier aff idavit and in a pre-
hearing deposit ion: 

· 

a.  It was Mr. Appleman's opinion that he  d id  comp lete written 
treatment p lans for a l l  of the cl ients covered by th is p roceedin g , . and that 
his in itial treatment p lan was the psychological eva luation report · that he 
p repared fol lowing his in it ial interview and testing of a cl ient :  

[A] treatment plan consists of symptoms ,  p rognos is ,  
d iscussion of  med icat ion, d iscussion of treatment frequency, 

. and the type of t reatment. * * * This criter ia is foun_d in  
psychological evaluations.449 

A treatment plan is comprised of statements of c l i n ical 
symptoms and a method to control or  d imin ish those c l i n ical  
symptoms. Respondent, as a matter of p rotocol and 
consistent practice , completes a treatm ent p lan in  the  form · 
of a psychological evaluat ion. The psycholog ical evaluat ion  
involved a diagnostic interview of the patient to  determ ine a 
h istory and caree r problems,  and a l ist of other stressors that 
have contributed to the patient's prob lems . ·· 

The second part of the treatment p lan ,  o r  
psychological evaluation ,  is admin istering and interpret ing  
the tests . The Respondent typical ly g ives an  10 test, read ing  
test, brain damage screening test, and  other  persona l ity 
tests.450 

· · 

·448 ld . at p. 1 760. 
449 Exhibit 44A at p. 70 .  
450 Exhibit 448 at  p. 1 06 .  See a lso Exhibit 28 at  pp .  79 and 1 58 .  
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Charges of i nadequate documentat ion of treatment plans ·(Claims 1 -
-
1 4, 2-9, 

3-1 1 ,  4-8, 5-1 0 ,  and 6-9) 

207. Mr. Appleman's treatment Plan for C l ient #1 is contai ned in the 
psychological eval uation report that he prepared for Cl ient # 1  on November 1 5 ,  
1 993 . 451 That treatment plan does not discuss frequency of psychotherapy, 
duration of f:sychotherapy, · goals of psychotherapy, or method of 
psychotherapy. 52 

208 . It was Dr. Cohen's opinion that Mr. Appleman's treatment pl�in for 
Cl ient #1 fai led to meet prevai l ing practice standards because it fai ls to address 
frequency arid duration of psychotherapy and goals .453 

209 .  Mr. App leman's treatment plan for C l ient #2 is conta ined in the · 
psychological, evaluation report that he prepared for Cl ient #2 on August 23, 
1 994.454 That treatment plan does not discuss whether proposed therapy is 
individual or group, the length of therapy sessions, the du ration of 
psychotherapy, goals of psychotherapy, or referral of . C l ient · #2 for 

455 . 
neuropsychological assessment . .  

2 1 0. · I t  was Dr. Cohen's opinion that Mr. Appleman's treatment plan for . 
Cl ient #2 fai led to meet prevai l ing practice standards because it fai ls to address 
whether proposed the rapy is ind ividual or group: fh"e length o( therapy sessions , 
the duration of psychotherapy, goals -of psychotherapy, or referral of C l ient #2 for 
neuropsycholog ical assessment.456 

2 1 1 :  Mr. Appleman's treatment plan for C l ient #3 is contained in the 
psychological evaluation report that he prepared for C lient #3 on January 25 , 
1 994.457 That treatment plan does not d iscuss, among other things , a complete 
description of what treatment . is· planned , what goals are intended and when 

. those goals are l ike ly to be reached .458 

2 1 2. It was Dr. Cohe-n's opinion that Mr. Appleman's treatment plan for 
Cl ient #3 fai led to meet prevai l ing practice standards because it fai ls to "include 
certain ly enough to understand completely what treatment is p lanned , w hat goals 
are intended and when those goal (sic) might be expected to be reached . "459 

451 Exhibit 1 A at pp . 1 00036-39 .  Tr. Vol. I I  at pp. 340-4 1 . 
452 /d. 
453 . Tr .  Vol. IV at p. 738. 
454 Exhibit 2A at pp. 200000-0

.
4 . 

455 /d. 

456 Tr. Vol. IV at pp.  759-60. 
457 Exhibit 3A at pp.  300004-07. 
458 /d. 

459 T V 
· 

r. o l .  IV  at p. 768 . 
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2 1 3 . Mr. Appleman's treatment plan for C l ient #4 is conta ined in  the 
psychological evaluation . report that he prepared for Cl ient #4 on October 5 ,  
1 994.460 That treatment p lan does not  discuss, among other th ings ,  frequency or  . d . I t I 461 duration of treatment or  mterme 1ate or ong- erm goa s . 

2 1 4. I t  was Dr.- Cohen's opin ion that M r. Appleman's treatment p lan for 
C l ient #4 fai led to meet prevai l ing p ractice standards because it fai ls to " include 
several necessary e lements, such as specif ic t ime of modal i ty ,  anticipated length 
of treatment and both intermediate and long...-term goals ."462 

2 1 5 . Mr. Appleman's treatment" p lan for C l ient #5 is conta ined in the 
psychological evaluation report that he prepared for Cl ient #5 on J une 1 3 , 
1 996.463 That treatment p lan does not · d iscuss the frequency and length of 
psychotherapy sessions,  duration of psychotherapy, and short and long-term 
t reatment goals or referral to a therapist who was fami l iar with C l ient #5 's  cu l ture 
and profici�nt in h is native language.464 . 

2 1 6 . I t  was Dr .  Cohen's opin ion that Mr. Appleman's treatment  p lan for 
C l ient #5 fai led to meet prevai l ing p ractice standards because it fai ls to inc lude a 
d iscussion of the frequency and len gth of psychotherapy sessions ,  d u ration of 
pscyhotherapy, and short and long-term treatment goals.  There was a lso no 
plan for referral to a therapist who was fami l iar with C l ient #5's cu ltu re and 
p roficient in h is  na�ive language.465 

2 1 7 . M r. Appleman's treatment p lan for C l ient #6 is contained in  the 
psychological evaluation report that he prepared for C lient #6 on February 2 1 , 
1 996.466 That treatment p lan does not d iscuss the frequency and. l en�th  of 
psychotherapy sessions ,  duration of psychotherapy, and treatment goa ls .  67 A 
portion of an MMP I -2 C l in ical I nterpretive Report on C l ient #6 ,  wh ich Mr. 
Appleman received from an outside vendor, comprises part of h is treatment p lan 
for Cl ient #6.468 That document contains suggestions about the k inds of 
.therapeutic interventions that M r. Appleman might attempt with that c l ient. I t  
does not d iscuss the frequency and length of treatme·nt ; duration of treatment ,  ·or 
treatm·ent goa ls .  

· · 

460 Exhibit 4A at pp. 400073-77 .  
461  /d. . 

462 Tr. Vol. IV  at pp. 774-75. 
463 Exhibit SA at pp. S00004-08 . 
464 /d. 
465 Tr� Vol. V at pp. 792-93. 
466 Exhibit SA at pp. 600008-1 3 .  
467 /d. 
468 /d. at p. 600067. See Tr. Vol .  X I I I  at pp .  2089-2090. 
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2 1 8 .  I t  was D r. Cohen's opinion that Mr. Appleman's treatment plan for 
Cl ient #6 fai led to meet prevai l ing practice standards because it fai ls to i nclude a 
discuss ion of the frequency and len�th of psychotherapy sessions, d u ration of 
psychotherapy, and t reatment goals .4 9 · 

Charges of substandard documentation of sex offender treatment plans 
(Claim OF-1 ) 

2 1 9 .  M r. Rus inoff p rovided the fol lowing op1mons about p revai l ing 
p ractice standards in the mid- 1 990s for document ing treatment plans for sex 
offender  cl ients : 

a .  Concern ing the community standard for p reparing i nd ividual , 
written t reatment plans for sex offenders: 

My opinion is that a t reatment plan should be its own 
document that outl ine [sic] what are the p roblems, what a re 
ttie problems and/or diagnosis ,  what are the methods to deal 
with it , what modal ity wil l  be used. Some kind of estimated 
t ime length which obviously can change because the · 
information that comes out during the therapy changes the 
treatment sometimes . And I bel ieve that t reatment p lans 
need to be signed by the cl ient so that you .have evidence 
that the cl ient understands it and that the psychologist has  
p resented it t o  the cl ient. 470 . . 

b .  And concerning the prevai l ing p ractice standards for the 
documenting other matters in a written sex offender t reatment plans :  

469 T 

The main goal [of sex offender t reatment] us to reduce as 
much as possible the l ikel ihood of the offender reoffend i n g  
overa l l .  That's basical ly what it's about with sex offend e r  
treatment. The

. 
goals- that w6u ld ''be ·delineated oil a 

treatment plan might be things l ike producing - wel l ,  tak i ng  
responsibi l ity for the offense, discuss ing the offense o r  
offenses,  figuring out for the person why they offended in t he  
fi rst p lace . Coming up with a - I cal l it a reoffense  
prevention plan that would document a l l  the things I j us t  
said . Depending o n  the offenders , this i s  why a n  individu a l  
treatment plan would be necessary because each ind ivid ua l  
offender is d ifferent. So  if the offender has deficits i n  

. empathy sk i l ls ,  then· that's . related t<? the i r  offending ,  t hat 
would be on the treatment plan to reite rate the deficit in the i r  
empathy ski l l s .  So in that person 's t reatment plan t h e  

r .  Vol. V at pp. 801 -02. 
470 Tr. Vol.  VI I  at pp. 1 1 96-97. 
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lack of - the deficit in their empathy would be caring about 
others . That would be document that this person needs to 
care about others .  He  needs to learn how to care about 
others or  needs to learn how to respect others even i f  they 
don't care about them and needs to deal with the i r  anger  i n  a 
d ifferent way. So often t imes anger m anagement might be  a 
spe_cific goal .  I nterpersonal or social sk i l ls  might be a goal .  
I nt imacy deficits in  int imacy sk i l l s  might  be a goal  to work on .  
And then i t  real ly depends on the ind ividual because there 
are other  p roblems.47 1  . 

220. M r. Appleman's opin ions about documenting treatment p lans for 
sex offenders did not d iffer from his opin ion about documenting treatment plans 
for other cl ients. 

22 1 .  Ne ither M r. Rus inoff nor Mr. Appleman gave specif ic op in ions about 
whether Mr. Appleman's f i les for Cl ients # 1  0, # 1 1 ,  # 1 3 , and # 1 5 contained 
treatment plans that conformed to usual and customary prevai l ing standards for 
documenting treatment plans for sex offenders .  

222. Cl ient # 1  0 was a n  adjudicated sex offender referred by the Dakota 
County District Court to Mr. Appleman for sex offender t reatment .472 M r. 
Appleman prepared neither a psycholog ical evaluation report for C l ient # 1  0 nor 
an individual , written treatment plan signed by both M r. Appleman and C l ient 
#1 0 .473 Nowhere do M r. App leman's f i les for Cl ient #1 0 contain a statement of 
treatment goals for C l ient # 1  0 ,  inc luding goals for addressing empathy deficits, 
anger management, interper�onal or social sk i l ls ,  int imacy deficits , or address ing 
any of  C l ient # 1  O 's more individual  sex offender p rob lems.  N or do h is  records 
contain a written statement of the methods he proposes to use to add ress those 
issues.  

223 . Cl ient # 1 1 was an adjud icated sex offender referred by his attorney 
to Mr. Appleman tor sex offender treatment.474 O n  ·October 30,  1 992,  M r. 
Appleman prepared a psycholog ical evaluation report for C l ient # 1 1 .475 He  d id 
not prepare an individual ,  .written treatment p lan s igned by both M r. Appleman 
and Cl ient #1 1 .476 And nowhere do Mr. Appleman's f i les for C l ient # 1 1 contain a 
statement of treatment goals for C l ient #1 1 ,  incl ud ing goals fof address ing 

471 /d. a t  pp .  1 1 94-96 . 
472 Exhibit 1 0  at pp. 0026 1 6-28. 
473 See generally Exhibit 1 0 . Mr. Appleman's handwritten progress notes for C l ient  #1 0 can 

be found in Exhibit 1 0 at pp. 002724-32. 
474 Exhibit 1 2  at pp. 002898-2900. Other relevant facts can be found in  Finding of Fact No .  

38 .  
475 /d. 
476 See generally Exhibit 1 2 . Mr.  Appleman's handwritten progress notes for Cl ient  # 1 1 . can 

be found in Exhibit 1 2· at pp. 002906- 1 6 . 
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empathy deficits , anger management, interpersonal or social ski l l s ,  i ntimacy 
deficits , or add ressing any of Cl ient # 1 1 ' s  more individual sex offender p roblems. 
Nor do his records contain a written statement of the methods he p roposes to 
use to add ress those issues.  

224 . Cl ient # 1 3  ' was an adjudicated sex offender referred to Mr .  
Appleman for sex offender treatment.477 On Apri l  1 7 , 1 99 1 , Mr. Appleman 
prepared a psychological evaluation report for C lient # 1 3 .478 He did not prepare 
an individual ,  written treatment plan signed by both M r. Appleman and Cl ient 
# 1 3 .479 And nowhere do M r. Appleman's fi les for Cl ient # 1 3  contain a s tatement 
of t reatment goals for Cl ient #1 0 ,  including goals for addressing empathy deficits , 
anger management, interpersonal or social sk i l ls ,  int imacy deficits , or addressing 
any of Cl ient # 1 3's more individual  sex offender problems. Nor do h is records 
contain a written statement of the methods he proposes to use to add ress those 
issues. 

225 . Cl ient # 1 5 was an adjudicated sex offender referred by the Dakota 
County District Court to M r. Appleman for sex offender treatme

.
nt.480 O n  January 

4 ,  1 993 , Mr. Appleman prepared a psychological eva luation report for Cl ient 
# 1 5 .48 1 He did not prepare an ind ividual ,  written treatment plan signed by both 
Mr. Appleman and Cl ient # 1 5 .482 And nowhere do M r. Appleman's f i les for Cl ient 
# 1 5  contain a statement · of treatment goals for C l ient # 1 5 , including goals for 
add ressing . empathy deficits, _anger management, interpersonal or social ski l ls ,  
i nt imacy deficits , or addressing any of C lient # 1 5's more individual sex offender 
p roblems . Nor do his · records contain  a written statement of the methods he 
proposes to use to address those issues . 

J 

Charge of fai l i ng  to keep relevant c l ient correspondence (Claim OF-1 6) 

226 . . . Mr_. Appleman fai led to keep in the f i le  he maintained for C lient # 1  ;3 
copies of six letters that he or C lient # 1 3 generated that were . re levant to 
evaluating and treating that cl ient, specifical ly: 

477 Exhibit 1 4  at p. 00381 5 .  
478 /d. at  pp .  003772-75. 
479 See generally Exhibit 1 4 .- Mr. Appleman's periodic reports to Client # 1 3's probation officer 

can be found in Exh ibit 1 4  at pp. 003826-45. 
480 Exhibit 1 9  at pp. 00471 7-28 . 
481 /d. at pp. 004926�28. 
482 See generally Exhibit 1 9 . 
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a. A letter d ated May 23, 1 99 1 , f rorn Mr . . Appleman to C l ient 
# 1 3's attorney enclosing a copy of Mr. Appleman's psycho log ical 
evaluation report on Cl ient # 1 3 ; 483 

b. A letter dated August 6, 1 99 1 , from Mr.  Appleman to C l ient 
# 1 3's probation off icer enclos ing a copy of M r. Appleman's psychological 
evaluation ,report on C l ient # 1 3, together with a treatment u pdate report;484 

c. A letter dated November 5 ,  1 992, from M r. App l eman to 
C l ient # 1 3's probation officer about safeguards that shou ld be employed 
when al lowing Cl ient # 1 3  to participate in various activities ;485 . . 

d .  A lette r  dated December 23, 1 992,  from M r. App leman to 
C l ient # 1 3's probation officer summariz ing C l ient # 1 3's treatment 

. i ssues;486 
-· 

e. A letter  dated October 1 2, 1 993,  from C l ient # 1 3 to M r. 
Appleman stat ing that C �ient # 1 3  wou ld  no longer be attend ing  M r  . 

. Appleman 's  sex offender treatment program ;487 and · 

f. A letter dated Aprfl 25 ,  1 994, from Mr. Appleman to Cl ient 
# 1 3's probation off icer forward ing  a copy of a psychological eva luation 
report on Cl ient # 1 3 by Dr. Beth Harrington .488 

· 227. The fi le that M r. Appleman maintained for Cl ient # 1 3  contained 
.. none of the correspondence described in  Finding of Fact No. 226 .489 

228.  It was Mr. Appleman's opin ion that the usual and c ustomary . 
prevai l i ng  practice among psychologists re lating to f i le maintenance was that :  

[t]he general standard of record keeping is one shou ld h ave 
a l l  correspondence and al l  relevant materia l  in one's f i le , in  
particular material that relates to the cl ient's treatment, and that is  
the basis for the abi l i ty from one therapist or . another therapist to 
communicate to the cou rt .490 . . 

483 Exhibit 1 4  at p .  003595. The Committee obtained copies of this letter and the fol lowing 
f ive letters when it subpoenaed al f  records relating to Cl ient #1 3 from the O lmstead County 
Corrections Office. See Exhib 1t 1 4  at p. 003589 . 

484 /d. at p. 003607. 
485 /d. at p. 00367 1 . 
486 /d. at pp. 003675-76 . 
487 /d. at p. 003679. 
488 /d. at p .  003725. 
489 Tr.  Vol .  I l l  at pp .  479-82 and Vol . IV  at  p .  605. 
490 Tr. Voi . IV. at p .  6 1 1 .  
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Charge of mainta in ing inadequate documentation . of services p rovided to 
Cl ient #20491 (Claim 20-1 ) 

229 . On or about Ju ly 22, · 1 994, Mr. Appleman prepared a psycholog ical 
evaluation report on Cl ient #2, that included the fol lowing diagnostic impressions: 

Axis I .  1 .  Somatoform pain disorder, DSM I l l  307.80 

2. Major Depression, DSM I H -296 .3492 

And his recommendations for Cl ient #20 we·re: 

1 .  · Referral for antid�pressant medication to Dr. Ke·ith Chi lgre n .  

2.  Referral to Dr .  David Stussy, Chiropractor. 

3. Vocational testing. 

Coordination of job seeking behavior with treatment for depression , with Tom 
Saby, ORC. Mr. Saby has been alerted that the depression is cu rrent ly impairing 
[Cl ient #20's] functioning .  I t  is hoped that through treatment that h i s  level of 
functioning wil l  be raised and job seeking behavior wi l l  be increased .493 

Charges of inadequate documentation to substantiate b i l l i ngs  (general 
considerations) · 

230. Dr. Cohen offered the fol lowing opinion about practice standards for . 
documenting psychothe rapy sessions: 

I th ink the commun ity -· I know the community
. 
standard for 

· that was the name of the cl ient, the date of the service, · the service 
provided , for example,  one hour of individual psychotherapy or an 
hou r and a half of  group p.sychot�erapy . and some descript ion of 
the content of the therapeutic sess1on.49 · . · 

And he also gave an opin ion about practice standards for maintain ing 
documentation to suhstantiate charges bi l led: 

My opinion is it is the community standard that you m ust 
have a note , some written documentation, of each visit for which 
you bil l . 495 
231 . Regarding documentation of sex offender group therapy sess ions, 

Mr. Rusinoff gave the fol lowing opinion: 

491 Other relevant facts are set forth in  Findings of Fact Nos.  4 i ,  1 59 ,  1 60 ,  1 61 ,  1 78 and 1 79.  
492 Exhibit 20 at p. 0055 1 5 . 
493 /d. 
494 Tr. Vol. IV at pp. 648-49. 
495 /d. at p. 7 1 4. 
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Each and every therapy session that a treatme nt 
professional has with a sex offender needs to  _be documented i n  a 
case note in the c l ient fi le . 496 . 

Mr. Rusinoff did not offer a further opin ion about w hether usual and cus tomary 
p revai l ing practice standards requ i red that documentation to be present  before 
b i l l ing for a sex offender therapy session.  

232. Mr. Appleman gave the fol lowing explanation of how he  c u stomarily 
documented therapy sessions:  

0 .  Doesn't acceptable and p revai l ing p ractice in  the State of 
Minnesota requ i re that you make a chart entry for each t ime you  
see a patient? 

A. I wou ld support that, but I don't th ink the ru l e  requ i res i t .  
woul� a� ree it wou ld be prevai l ing practice . · I th ink it is a good 
pract1ce. 97 · · · 

And it was his fu rther opin ion that:  
For one or two or  three or fou r  records to be missing is not ,  I t h i nk ,  
below standards. I f  you don't  have anyth ing in you r  records w h e n  
you d o  take of c l in ical i nstance (sic) , t hat wou ld  b e  b e low 
standards. 498 · 

. . 

But at the same time , Mr. Appleman conceded that he did not always fo l l ow that 
practice: 

At t imes, I took g roup notes and made an entry ,  and at tim e s  
I d id not .  Most of the t imes I d id .499 . 

· 

233. Mr.  Klane gave h is expert opinion that b i l l i ng  for c l i ent 
therapy sessions for which there were no 

. 
progress notes does not  

comport with usual and customary account ing standa rds .  500 

Charges of i nadequate documentation to substantiate b i l l i ngs for  g roup 
therapy (Cla ims 1 -1 0, 3-6, and O F-5) 

234. Mr . Appleman b i l led C l ient # 1 's  insurer the fol lowing amounts for 
g roup therapy provided on the fol lowing dates :  

1 2-08-93 $ 1 90 .00501 

496 T r. Vol. V I I  at p. 1 1 83 .  
497 . 

Tr. Vol. I I  at p. 307 . 
498 . 

Tr. Vol. IV  at p. 6 1 2. 
499 Tr. Vol. I I  at pp. 306-07 . 
500 Tr. Vol . X I I I  at pp. 2044-45. 
501 Exhibit 1 at p. 007025 .  Mr. Appleman frequently used a particu lar n umeric b i l l ing code -

i .. e. ,  "90853" - to indicate group therapy sessions. See Exhibit 36.  
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03-05-94 $250.00502 

03-1 9-94 $250 .00503 

04-09-94 $250.00504 
. 04-27-94 $250.00505 

05-1 0-94 $250 .00506 

05-25-94 $250.00507 

06-0 1 -94 $250.00508 

235. M r. Appleman prepared� and maintained a set of group therapy 
notes for h is accident and trauma g roup.509 In p reparing group notes , Mr. 
Appleman normal ly recorded the names of the g roup members attending a 
session . 5 1 0 

236.  Between December 8,  1 993, and June 1 ,  1 994,  Cl ient # 1  was a . 
member of M r . Appleman's accident and trauma group .  B ut Mr .  App leman's 
group notes for the dates indicated in Finding of Fact No. 234 do not l ist C l ient # 1  
as  having attended those g roup sessions.51 1  · 

237. Mr. Appleman bi l led Cl ient # 1 's  insurer the fol lowing amounts for 
group therapy that he provided on the fol lowing dates :  

· 

1 1 - 1 7-93 $ 1 90.0051 2 

0 1 -29-94 
03-1 2-94 
04-2H-94 

502 /d. at pp. 007038-39 
503 /d. at p. 00704 1 . · 

504 /d. at p. 007043.  
505 /d. at  p.  007046 
506 /d. at p. 000079 
507 /d. at p. 007048. 

· 

508 /d. at p. oo7o5o. 

$225 .005 1 3 . 

$250.005 1 4 

$21 5 .005 1 5 

509 Exhibit 25; Tr. Vol. I at pp. 1 56-57. 
510 T r. Vol. I I  at p. 296. 
51 1  Tr. Vol. II at pp. 296-306; Exhibit 25 at pp. 007025, 007038-39, 007041 , 007043 ,  007046, 

000079 , 007048 ,  and 007050.  
512 Exhibit 1 at p. 007020. 
51 3 /d. at p. 007035. 
514 /d. at p. 007040 . 
515 

/d. at p. 000079 . 
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238. The notes for Mr .  Appleman's accident and trauma group contain · 
no g roup notes for the dates specified in Finding of Fact No .  237.51 6 

239 . Mr. Appleman b i l led Cl ient #3's ins u rer the fol l owing a mounts for 
g roup therapy provided on the fo l lowing dates: 

0 1 -29-94 $250.00!5 1 7 

02-05-94 $200 .005 1 8 

02- 1 1 -94 
03-05-94 

$200 .005 1 9  

$250.00520 

240. Between January 29,  1 994 , and March 5 ,  1 994,  C l ient #3 was a 
member of Mr. Appleman's accident and trauma g roup .  

24 1 . The notes for Mr. Appleman's accident  and t rauma g roup  contain 
no g roup notes for January 29, February .5 ,  and February 1 '1 , 1 994 .52 1 A lso, M r. 
Appleman's group notes for March 5 ,  1 994, do not l ist  C l i ent #3 as  having  
attended that group session.522 · . 

242 .  Mr. Appleman b i l led C l ient # 1 1 ' s  insu rer. $380.00 for g ro u p  the rapy 
provided on January 1 ,  1 993.523 M r. App leman's f i les for C l ient # 1 1 contain no 
group notes or other documentation for that therapy session .524 · · 

243 . Mr .  Appleman b i l led C l ient # 1 3's insu re r  a total $ 1 ,580.00 for  fifteen 
g roup therapy sessions p rovided between March 30,  1 992 ,  and F e bruary 4 ,  
1 995.525 . Mr. Appleman's f i les for C l ient # 1 3  contain no  group not e s  or  other 
documentation for any of those therapy sessions .526 

244 . Mr .  Appleman b i l led C lient # 1 4's i nsurer a total $ 1 , 1 20 .00 for 
fourteen � roup therapy sessions provided between Ju ly 1 3 , 1 992 ,  and February 
2, 1 995.5 7 Mr .  Appleman's f i les for  C l ient  # 1 4  contain no g roup notes or  other  
documentation for any of those therapy sessions. 528 

51 6 Exhibit 25; Tr. Vol. I I at pp. 293-94. 
517 Exhibit 3 at p. 000768. 
51 8 /d. at p. 00077 1 
51 9 /d. at p. 000773 
520 /d. at p. 000777 
521 Exhibit 25; Tr. Vol. I I  at pp. 305-07 . 

. 522 Tr. Vol. I I  at p. 307; Exhibit 25 at pp.  020073-74. 
523 Exhibit 12 at p. 301 8 . 
524 Exhibit A of Exhibit 4 1 ; see generally Exhibit 1 2 . 
525 See Exhibit B to Exhibit 4 1  and pages noted there in Exhibit 1 4  . 

. 526 Exhibit B to Exh ibit 4 1 ; see generally Exhibit 1 4 . 
527 See Exhibit B to Exhibit 4 1  and pages noted there in Exh ibit 1 4. 
528 Exhibit B of Exhibit 4 1 ; see generally Exhibit 1 4. 
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245 . Mr. Appleman b i l led Cl ient # 1 5 's insurer a total $ 1 0 ,758.00 for forty 
group therapy sessions provided between Ja'nuary 1 1 , 1 993, and January 27, 
1 994.529 Mr. Appleman's  f i les for Cl ient # 1 5  contain no group notes or other 

f h . 530 documentation for any o those t erapy sess1ons. 

246. Mr. Appleman b i l led C l ient #1 6's insurer a total $ 1 ,557.50 for seven 
group therapy sessions provided between November  1 8 , 1 993,  · and January 27, 
1 994.531 M r. Appleman's f i les for C l ient # 1 6 contain no g roup notes or other 
documentation for any of those therapy sessions.532 

Charges of i nadequate documentation to substantiate b i l l i ngs for i nd ividual 
therapy (Claims 1 -1 1 ,  OF-5, 20-6, and 21 -5) 

247. Mr. Appleman bi l led Cl ient # 1 's  insurer  $200 .00 each for ind ividual 
psychotherapy sessions on February 4 and 1 0, 1 995.533 But Mr. Appleman's 

. Progress notes for Cl ient #1 end on January 6, 1 995 ,534 and his records contain 
no progress notes for C lient # 1  on February 4 and 1 O, 1 995.535 

248 . Mr . Appleman bi l led C lient # 1 1 's insurer $ 1 ,385.00 for seven 
individual therapy sessions from October 3 1 , 1 992, to January 26, 1 993 .536 Mr. 
Appleman's fi les for Client # 1 1 contain no progress notes or other docum entation . 
for those ind ividual therapy sessions .537 · 

· 

249 . Mr. Appleman bi l led Cl ient # 1 2 's insu rer $ 1 87.50 for an i nd ividual 
therapy sess ion on January 1 6 , 1 993.538 M r. Appleman's f i les for C l ient # 1 2  
contain no progress note or other documentation for that individual  therapy 
session . 539 

250. Mr. Appleman b i l led Cl ient # 1 3's insurer a total $2 ,890.00 for thi rty
one individual the rapy sess ions provided between February 1 4 , 1 992 ,  and 

529 See Exhibit C of Exh ibit 41 and pages noted there in Exhibit 1 9 . 
530 Exhibit C of Exhibt l  4 1 : see generally Exhibit 1 9 . 
531 See Exhibit C of Exhibit 4 1  and pages noted there in Exhibit 1 9 . 
532 Exhibit C of Exhibit 4 1 : see generally Exhibit 1 9 . 
533 Exhibit 1 at pp. 007057 �58.  M r .  Appleman frequently

· 
used a particular numeric bi l l ing 

code - i .e . ,  "9084 1 " - to indicate individual therapy sessions. See Exhibit  36. 
534 Exhibit 1 A at p. 1 0026. 
535 /d. ; see generally Exh ibit 1 A. 
536 See Exhibit A of Exhibit 4 1  and pages noted there in Exhibit 1 2 . 

537 Exhibit A of Exhibit 4 1 : see generally Exhibit 1 2 . 

538 See Exh ibit A of Exhibit 4 1  and pages noted there in Exh ib it 1 2. 
539 Exhibit A of Exh ibit 4 1 : see generally Exhibit 1 2. 
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J anuary 1 4 , 1 995.540 Mr .  Appleman's f i les for Cl ient # 1 3 contain no  p rogress 
notes or other  documentation for any of those individual  therapy sess ions . 54 1 

25 1 . M r. Appleman bi l led C l ient # 1 4's insurer a total $2 ,295 .00 for 
twenty-one ind ividual therapy sessions p rovided between Apri l  25 ,  1 992, and 
J anuary 5, 1 995.542 M r. Appleman's f i les for Cl ient # 1 4  contain n o  progress 
n otes or other docum entation for any of those individual therapy se$s ions .543 

252.  M r. Appleman bi l led Cl ient . # 1 5's insurer a total $2 ,322.50 for 
th i rteen individual the rapy sessions provided between January 1 4 , 1 993 ,  and 
J anuary 26 , 1 994.544 M r. Appleman's fi les for Cl ient #·1 5  contain no g roup  notes 
or other documentat ion for any of those therapy sessions.545 

25.3 . M r. Appleman bi l led C lient #20's insurer $200 .00 for an i ndividual 
therapy session on August 9 ,  1 994 .546 M r. Appleman's b i l l i ng  summaries for 
C l ient #20 ind icate the date of service is August 8, 1 994.547 Mr .  Apple m an 's  fi les 
for Cl ient #20 .contain no progress note or other documentation for an i ndividual 
therapy session on either  August 8 o r  9 ,  1 994.548 

254. M r. Appleman b i l led C l ient #21 's insurer $300 .00 for an  ind ividual 
. therapy session on September 1 3 , 1 995.549 But Mr .  Appleman saw C l ient  #2 1 for 
the third and last t ime on September 6 ,  1 995.550 . 

C harge . of fnadequate · documentation to substantiate b i l l i ngs  for  fam i l y  
therapy (Cla im OF-6) 

255. Mr. Appleman b i l led the insurer  for C l ient # 1 5 ,  # 1 6 ,  # 1 7 ,  # 1 8 ,  and 
# 1 9 , who were al l  fami ly members ,  $ 1 42.50 for each of those cl ierits for a family 
therapy session on December 22, 1 993.55 1 Mr .  Appleman's f i les for C l ient # 1 5 ,  
# 1 6 ,  # 1 7 , # 1 8 ,  and # 1 9 ,  contain no p rogress notes or other docum entation for 
that fami ly therapy session.552 . · 

540 See Exhibit 8 of Exhibit 4 1  and pages noted there in Exh ib it 1 4 : 
541 Exhibit 8 of Exhibit 4 l ;  see generally Exh ibit 1 4. 
542 See Exhibit 8 of Exhibit 4 1  and pages noted there in Exh ib it 1 4 . 
543 Exhibit 8 of Exhibit 4 1 ; see generally Exhibit 1 4 . 
544 See Exhibit C of Exhibit 41 and pages noted there in Exhibit 1 9 . 
545 Exhibit ·c of Exhibit 4 1 ; see generally Exhibit 1 9. 
546 Exhibit 20 at p. 008207. 
547 /d. at pp. 005574 and 005608. 
548 /d. at pp. 00551 7-23. The.only entry for 8-8-94 is for a consultat ion with Client #20's ORC. 
549 Exhibit 2 1  at  p. 005670 and 005673. 
550 Exhibit 32 at p. 49, � 1 7 1 . 
551 See Exhibit C of Exhibit 4 1  and pages noted there in Exh ibit 1 9. 
552 Exhibit C �f Exhibit 4 1 ; see generally Exhibit 1 9 . 
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Charqe of mainta in ing i naccurate bi l l ing i nformation for C l ient #20 (C la im 
20-.5)�53 . . 

. 

256� On Janua� 3,  1 995 , Mr. Appleman prepared a b i l l ing s u m mary for 
Cl ient #20's account. 54 That bi l l ing summary contained charges for 
admin istering the Campbel l 's  I nterest and Career Assessments on Ju ly 25 ,  1 994.  

257.  I t  was Dr  . . Cohen's opinion that b i l l ing for tests that were not 
completed or scored fai ls to meet minimal community standards of accepted and 
prevai l ing practice for psychologists in the mid- 1 990s.  555 · 

Other fi nd ings 

258. These Findings are based on al l  of the evidence in the record . 
Citations to portions of the record are not intended to be exclusive references . 

259. The Memorandum that fo l lows both amplif ies and expla ins the 
. reasons for these Find ings,  and , to that extent, the Administrative Law Judge 
incorporates that Memorandum into these Findings . 

260. The Administrative Law Judge adopts· as Findings any Conc lusions , 
which are more appropriately described as Findings .  

· 

Based upon the Findings of Fact, the Administrative Law Judge 
makes the fol lowing:  

CONCLUSIONS 

1 .  Minnesota law556· g ive the Administrative Law Judge and the Board 
authority to conduct this contested case proceeding  to consider w h ether Mr. 
Appleman has violated provisions of the Psychology P ractice Act557 o r  l icensu re 
ru ies duly adopfed by the Board ,558 and to make findings ,  conc lusions , and either 
recommendations or orders on those subjects , as the case may be. 

2 .  . The Committee gave Mr. Appleman proper and t imely not ice of the 
hearing in  this matter, and the Committee has comp l ied with al l  of M i nnesota 
law's substantive and p rocedural requirements for maintaining this proceed ing .  

553 Other relevant facts can be found in Findings of Fact Nos .  4 1  through 43 ,  1 08 ,  and 1 09 . 

. 554 Exhib it 40 at p. 005608. · 

. 555 Tr. Vol. IV at p. 7 1 5 . 
556 Minn. Stat. §§ 1 4 . 50 and 1 48 . 94 1 .  
557 Minn. Stat. §§ 1 48.881 through 1 48 .98.  
556 Minn .  R .  ch .  7200. Un less otherwise specif ied, a l l  refe rences to Minnesota R u les are to · 

the 1 999 edition .  

83 



3. The Committee has the burden of p roof in  this p roceeding and must · 
establ ish the facts at issue by a preponderance of the evidence. 559 

4. The Psychology Practice Act provides , in part, 560 that: 

· (b) I f  g rounds for discip l inary action exist under parag raph 
· (a) , the board may take one or  more of the following actions : 

( 1 ) refuse to g rant or renew a l icense; 

(2) revoke a l ic�nse; 
(3) s uspend a l icense; 
(4) impose l imitat ions or conditions on a l icensee's 

practice of psychology, includ ing ,  but not l imited to , l imit ing the 
scope of p ractice to designated competencies ,  imposing retra in ing  
or  reh

.
abi l itation requ i rements , requ i ring the l icensee to practice 

under supervis ion ,  or condit ion ing continued practice on . the 
demonstration of knowledge or sk i l l  by appropriate examination or 
other review of s ki l l  and competence; 

(5) censure or  reprimand the l icensee ;  
(6 )  refuse to  permit an appl icant to  take the l icensure 

examination or  refuse to release an applicant's examination g rade if 
the board f inds that it i s  in the publ ic interest; or 

(7) impose a civil penalty not exceeding $5 ,000 for each 
separate violat ion.  The amount of  the penalty sha l l  be fixed s o  as 
to deprive the applicant or  l icensee of any economic advantage 
gained by reason of the violation charged,  or to discou rage 
repeated violations .  

(c)  I n  l ieu of or in  add ition to paragraph (b) , the board m ay 
requ i re ,  as . a cond ition of continued l icensure ,  termination of 
suspension,  ra i nstatsillant · of l icense , ·· examination ,  or re lease . of 
examination g rades , that the appl icant or l icensee: 

( 1 ) submit to a qual i ty review, as specified by the board , of 
the appl icant's or l icensee's abi l ity , sk i l ls ,  or qual ity of work; and 

(2) complete to the satisfaction of the board educat io n al 
cou rses specified by the board . 

(d)  Service of the order is effective if the .order is served on  
the  appl icant, l icensee , o r  counsel of record personal ly o r  by ma i l  to 
the most recent address provided to the board for the l icensee ,  

559 . . . 

M1nn.  R.  pt. 1 400 .7300 . subp.  5. See also In the Matter of Wang, 441 N .W .2d 488, 492 
(Minn. 1 989} .  

560 Minn .  Stat. § 1 48 .94 1 ,  subd. 2(b} . (c ) ,  and (d) . 
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appl icant, or counsel of record . The order shal l  state the reasons 
for the entry of the order. 

5 .  The Psychology Practice Act further provides that the fol lowing acts 
or omissions, among others,  are grounds for d iscip l ine . 561 

Subd. 2 .  Grounds for discipl inary action ;  forms of 
d iscip l inary action. · (a) The board may impose discipl inary action 
as described in paragraph (b) against an . appl icant or l icensee 
whom the board , by a: preponderance of the evidence , determines :  

( 1 )  has violated a statute, ru le ,  or order that the board 
issued or is empowered to enforce; 

_(2) has engaged in fraudulent, deceptive , or d ishonest 
conduct, whether or not the conduct relates to the practice of 
psychology, that adversely affects the person 's abi l ity or fitness to 
practice psychology; 

.(3) has engaged in unprofessional conduct or  any other 
conduct wh ich has the poten

.
t ial for causing harm to the pub l ic ,  

inc lud ing any departure from or fai l u re to  conform to the min imu m  
standards of acceptable and prevai l ing practice without actual inj u ry 
having to be establ ished; · 

., * * * * 

6 .  I n  addition statutory grounds for d iscip l inary action ,  the Board has 
du ly adopted Ru les of Conduct that also govern the professional behavior and 
practices of persons l icensed to practice psychology in the State of Minnesota.562 
Among those rules of conduct is one that proh ibits psychologists from e ngaging 
i n  u nprofessional conduct: 

A psychologist must not engage in any unprofessional 
conduct. Unprofessional conduct is any conduct vio lating parts 
7200 .4600 to 7200.5600 or violating those standards of 
p rofessional behavior that have become establ ished by cons.ensus 
of  the expert opinion of psychologists as  reasonably necessary for 
the protection of the publ ic interest.563 . 

7. For purposes · of M innesota Statutes , section 1 48 .94 1 , s ubdivision 
2(a) (3) and M innesota Ru les , part 7200 .5700 , the term "unprofessional conduct" 

561 Minn.  Stat. § 1 48.941 , subd. 2(a) . 
562 Minn.  R .  pts. 7200.4500 through 7200:5700. 
563 Minn. R. pt. 7200.5700. 
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is defined in the same way in which the M innesota Supreme Court d efined it in 
Reyburn v. Minnesota State Bd. of Optometry, 564 namely: 

'Unprofessional conduct' is conduct wh ich violates those 
standards of p rofess ional behavior which through profess ional  
experience have become establ ished ,  by the consensus of the 
expert opin ion of the members ,  as reasonably necessary for the 
protection of  the pub l ic interest. I n  establ ish ing the necessity for 
and the existence of such standards ,  every member of the 
profession shou ld  be regarded as an expert. 

* * * There is a moral dere l iction in fai lu re by any member of  a 
profession to apply i n  professional  p ractice the standards which , by 
consensus of opinion in the profession,  are necessary. 

· · 

What constitutes unprofessional conduct by an optometrist may be  
determined by those standards which are com mon� accepted by  
those pract ic ing the profession i n  the  same territory.5 5 . 

8 .  The charges that the Committee is  asse rting against M r. App leman 
in this proceed ing are summari ly described in  Appendix I to this report ,  which is 
hereby incorporated by reference into these Conclusions. The p a rticu lar  
paragraphs in the Notice of t1earing  where each of the charges in Appen d ix I are 
more specifical ly a l leged ,  if at a l l ,  a re identified by appropriate references in Part 
I l l  of the Memorandum that fol lows. W herever appropriate , those para g raphs of 
the Notice of Hearing are a lso incorporated by reference into these Conc lus ions .  

9 .  The Board has a l ready g ranted summary d ispos it ion · i n  the 
Committee's favor of the fol lowi�g charges that are identified in  Append ix  1 :  

C laim 7-5 Claim 8/9-7 Cla im 8/9-8 
Claim OF-2 
Claim OF-8 
Cla im OF- 1 4  

Cla im 23- 1 

Cla im O F�3 
. -

Claim O F- 1 2  

Claim 20-7 

Claim O F-7 
C laim O F- 1 3  
C laim 22-1 

1 0 . The Committee has withdrawn the fol lowing charges that are 
identified on Appendix I ,  and the Board shou ld therefore d ismiss them :  

C laim 1 -3 Claim 1 -8 Cla im 1 -9 . 
C la im 1 - 1 2  
Claim 2-5 

564 78 N .W .2d 351 (M inn .  1 956)  
565 78 N.W. 2d at 355.  

Claim 2- 1 
Claim 3-1  
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Claim 3-7 Claim 4- 1 C laim 4-4 

Claim 5- 1 Claim 5-2 C laim 5-4 

Claim 5-7 Claim 6- 1 Claim 6-4 

Claim· 6-5 Claim 6-7 C laim 7-1  

C laim 7-2 C laim 7-6 Claim 8/9-2 

C laim 8/9-5 Claim 8/9-6 C laim 8/9-9 

C laim 8/9- 1 0 Claim O F-4 Claim 20-3 

C laim 20-4 

1 1 . · Principles of due process of law preclude the Board from 
conside ring charges or a l legations of which Mr. Appleman did not receive fair 
notice in the Notice of Hearing or ari amendment thereof made in accordance 
with the rules governing contested case proceedings.566 The test of adequacy of . 
notice of a charge is  whether the Committee's fai lu re to disclose the facts 
u nderlying a particu lar charge would have prohibited Mr .  Appleman from 
effectively responding to that charge.567 . 

1 2 . Mr .  Appleman did not receive fair and adequate notice in the Notice 
of Hearing or an amendment thereof of the following claims that the Committee is 

· asserting· against him, and the Board should therefore them: 
C laim 1 - 1 5  Claim 1 - 1 6  C laim 2-3 
C laim 2-8 Claim 3-8 C laim 3-9 
C laim 4-1 0 Claim 5-6 .Claim 5-1 1 568 

Claim 7-4 Claim 7-7 C laim 7-8 
Claim 7-9 Claim 8/9-4 C laim O F- 1 5 
Claim 2 1  2 Claim 2 1 -4 General Claim- 1 
1 3 . The Board has not previously establ ished as the law .of this case 

the proposition that the proh ibit ion in Minn .  Stat. § 1 48 . 98(a) and in M inn .  R. pt. 
7200 .5700 against "unprofessional conduct" by psychologists does not extend to 
substandard documentation practices.569 Rather, the ALJ concludes that both 

566 Minn. R .  pt. 1 400.5600, subp .  5 ;  see In re Ruffalo, 390 U.S. 544 ( 1 968) rehearing denied; 
. 391 U .S .  96 1 , and In re Graham. 453 N .W .2d 3 1 3, 3 1 6 (Minn . 1 990), cert. denied, 498 U .S .  820 

( 1 990). 
567 Zotos lnt'l v. Kennedy, 460 F.Supp.  268, 274 (D .D.C. 1 978) 
568 The Committee did not ident ify Claim 5-1 1 in Exhibit 86, wh ich the Committee filed on 

December 7 ,  2000 , at the AU's request. I t  first appeared in the Committee's Statement 
(Administrative Record, I tem 1 24) at p .  36, which the Committee f i led on February 5,  200 1 . 

569 Ultimately, the Board will have to interpret the legal effect that it intended its earl ier rul ing 
to have and to arrive at its interpretation of what standards apply to charges of substandard 
documentation .  The ALJ has concluded and recommends that the Board conclude that 
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the legis lature and the Board intended that the te rm "unp rofessional · conduct" 
include documentation practices by psychologists that fai l to meet u sua l  and 
customary � revai l ing standards of p rofessional practice by psycho log ists in 
Minnesota. 5 0 

. 
57 1 1 4. For the reasons stated in the Memorandum that fol lows , the 

doctrine  of col lateral estoppel does not preclude Mr. Appleman from l it ig at ing the 
issues raised in Claims 20- 1 , 20-8, and 20- 1 3. 

1 5 . For the reasons stated in  the Memorandum that follows , 572 C laim 
20-2 fai ls to al lege a violat ion of the Psychology P ractice Act or the Board's 
l icensing ru les ,  and that claim should therefore be dismissed. 

1 6 . With regard to C laim 1 - 1 3 , the Committee failed to estab l i sh  by a 
preponderance of the evidence that M r. Appleman violated a l icensing statute or 
ru le by submitt ing altered documents to an insu rance company in order  to obtain 
reimbu rsement. 

1 7 . With regard to C laim 1 - 1 3 . 1 , the Committee estab l i shed by a 
p reponderance of . the evidence that M L  Appleman vio lated M i nnesota Ru le ,  part 
7200 .4900, subpart La . on fou r occasions between N ovember 23, 1 993 ,  and 
October 3, 1 994, by transmitt ing inaccu rate progress notes to C l ient # 1 ' s  i nsurer 
in the course of seek_ing  reimbursement for  services p rovided to Cl ient # 1 . The 
Co

.
mmittee also establ ished by a preponderance of . the evidence that Mr .  

Appleman failed to conform to the usual  and customary prevai l ing standard s  of 
professional . practice and behavior73 for by subsequently alter ing or a mend ing 
Cl ient # 1 's progress notes without . specifically noting the subsequent 
amendments or al terations and provid ing explanations for those amendments or 
alterations .  Mr. Appleman therefore violated the provis ions in  statute and  ru le 
prohibit ing psycholog ists from engagi,ng in unprofessional conduct.574 

1 8 . I n  al l subsequent Conclus ion,  whenever the ALJ concludes that the 
Committee has establ ished - by a prepo

.
nderance of the evidence that M r. 

Appleman has fai led to conform to usual and customary prevai l ing stand ards of 
practice or behavior, the ALJ hereby incorporates the fu rther conclus ion that M r. 
Appleman has . therefore committed unprofessional conduct in vio lat ion of 
M innesota Statutes § 1 48 .98(a) and M innesota Ru les pt .  7200 .5700.  

"unprofess ional conduct" by psycholog ists does embrace substandard documentat ion p ractices. 
See extended discussion in Parts V_ ·and V I .  

57° For extended d iscussion, see Part I I -A o f  the  Memorandum that fol lows . 
571 Part 1 1 -B .  
572 Part 1 1 -B. 
573 As used hereafter in these Conclusions, the phrase "fai l  to m eet (or conform to) usual  and 

customary prevail ing standards of p ractice (or behavior)." or  words to the same effect, sha l l  m ean 
and refer to the definitions of "unprofessional conduct" in Minn.  R. pt, . 7200 .5700. 

574 Minn. Stat. § 1 48 .98(a) and in Minn. R .  pt. 7200.5700. 
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1 9 . W ith regard to Claim OF- 1 7, the Committee failed to establish by a · 

preponderance of the evidence that M r. Appleman vio lated a Board ru le575 by 
engaging in conduct harmful or potential ly harmfu l to Cl ient # 1 5 by writing false 
statements about Cl ient # 1 5 in a letter  to his probation officer and in a report to 
the Board . 

20 .  W ith regard to Claim O F-20, the Committee establ ished by a 
preponderance of the evidence that M r. Appleman made false and m is leading 
statements about Client # 1 1 e ither to a probation officer or to the. Board and 
therefore violated a Board rule by engaging in "conduct l ikely to deceive or 
defraud the publ ic or the board . "576 · 

2 1 . With regard to C laim 20-8, the Committee estab l ished by -a 
preponderance of the evidence that M r. Appleman violated Minnesota Ru les , part 
7200.5200, subpart 3 ,  by b i l l ing a workers' compensation insurer for vocational 
testing for Cl ient #20 that was never completed or

.
interpreted . 

22 .  With regard to Claim 3-4, the Committee fai led to establ ish by a 
preponderance of the evidence that M r. Appleman violated Minnesota Statutes , 
section 1 48.975 , by fai l ing to provide warnings concern ing Cl ient #3's responses 
to the Sentence Completion Test and other s imi lar remarks made du ring  therapy. 
Moreover ,  the Committee also fai led to establ ish by a preponderan'ce of the 
evidence that M r. Appleman fai led to conform to the usual and customary 
prevai l ing standards of professional practice and behavior by fai l ing to make a 

'; written assessment of what Cl ient #3 had verbalized and by fail i ng to explain in 
writing why he did not consider those expressions to be specific , serious  threats . 

23 . With regard to General Claim-3, the . Committee estab l i shed by a 
.'L.. .. preponderance of the evide1=1ce that M r. Appleman vio lated Minnesota R u les , part 

7200.5000, subpart 1 ,  by using and b i l l ing for the Goldberg's Stress Test in h is 
practice, s ince it is a psychological test that lacks a manual or other  publ ished 

.. information which fu l ly ciescribes the deve lopment of the test, the rationa le for the 
test, the val idity and re l iabi l ity of the test, and normative data. Addit ionally, the 
Committee also establ ished by a preponderance of the evidence that M r. 
Appleman's use of the Goldberg 's  Stress Test fai led to conform to the usual and 
customary prevai l ing standards of professional practice. 

· 

24. With regard to Claim O F- 1 1 ,  the Committee establ i shed by a 
preponderance of the evidence that Mr .  App leman violated Minnesota R u les ,  part 
7200 .4900,  subp.  9 ,  by tai l ing to coord inate C l ient # 1  0 services with a new 
provider when Mr .  Appleman did not forward to that provider with a l l  of C l ient 
#1 O's chemical dependency assessment and test ing records and also when Mr. 

575 Minn . R. pt. 7200 .5600. 
576 /d. 
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Appleman attempted to mis lead that p rovider by stat ing that h e  had not 
admin istered any tests to Cl ient # 1  0 .  

25. With regard to C laim OF- 1  0 ,  the . Committee estab l i shed by a 
p reponderance of the evidence that M r. Appleman violated M i nnesota R u les ,  part 
7200.4700 , subpart 1 ,  and part 7200 .4900 , subpart 1 a, by releas ing  p rivate 
i nformation about Cl ient # 1 5 to that c l ient's  attorney, h is probation off icer ,  and to 
at least three other  therapist's , without having any wrHten consents to re lease or 
whi le having only expi red releases on fi le in that c l ient's records .  

26 .  With regard to Claim 1 - 1 ,  the  Committee · establ i shed by a 
p reponderance of the evidence that in  diagnosing C l ient # 1  with Post-Traumatic 
Stress Syndrome (PTSD) ,577 M r. Appleman fai led to conform to u sua l  and 
customary standards of p rofessional p ractice and behavior by fai l ing to p rovide in 
h is Psychological Evaluation Report dated December 9 ,  1 993 ,  an exp lanation of 
why he had made that d iagnosis when C l ient # 1  did not meet a l l  of the d iagnostic 
criteria contained in DSM- 1 1 1 -R for PTSD .  The Committee also estab l is h ed by a 
p reponde rance of the evidence that M r. Appleman fai led to conform to u sual and 
customary p revail ing standards of p rofessional behavior when he sought 
reimbursement from a th i rd-party payor for that d iagnosis without offer ing such 
an explanation .  M r. Appleman therefore violated the p rovis ions in statute and 
rule p rohibit ing psychologists from engaging in  unprofessional conduct. 578 

27. With regard to Claims 1 -2 and 1 -4 ,  the Committee establ i shed by a 
p reponderance of the evidence that M r. Appleman' s  d iagnosis of C l i ent # 1  as 
having somatoform pain d isorder failed to conform to usual and c ustomary 
p revai l ing standards of professional practice.  

28 .  With regard to Claim S/9- 1 ,  the Committee fai led to estab l i sh  by a 
p reponderance of the evidence that Mr. Appleman fai led to conform to u su al and 
customary prevai l ing standards of ·professional p ractice and behavio r  when he 
conCluded that Cl ient #9's post-traumatic stress d i sorder was caus e d  by an 
automobi le accident on December' 3 1 , 1 99CL ;;79 . . 

29 .  With regard to Claim 1 -7 ,  the Committee establ i shed · by a 
p reponderance of the evidence that M r. Appleman d id make . a w ritten 
i nterp retation of C l ient #1  ' s  M M P I ,  and that the inte rpretation he made fai led to 
conform to the usual and customary prevai l ing standards of p rofessional p ractice.  
The Committee also establ ished by a preponderance of the evidence t hat Mr. 
Appleman violated M innesota Ru les ,  part 7200.5000,  subpart 3C , by fai l i ng  to 
make a written notation in C l ient # 1  's records _ that the resu lts of the  M M PI 
confl icted with his diagnosis of depression . 

sn Claim 1 - 1 .  
578 Minn .  R .  pt. 7200.5700. 
579 Claims 8/9- 1  and 8/9 . 1  . 1  . 
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30. With regard to Claim 2-7, the Committee establ ished by a 
preponderance of the evidence that Mr. Appleman's written interpretations of 
Cl ient #2's WAIS-R and Trai ls A and B tests fai led to conform to the . usual and 
customary prevai l ing standards of p rofessional practice . 

3 1 . With regard to Claim 4-3, the· Committee establ ished by a 
preponderance of the evidence that Mr .  Appleman's written interpretations of 
Cl ient #4's WAIS-R test fai led to conform to the usual and customary p revai l ing 
standards. of professional practice. 

32. With regard to Claim 5-5, the Committee estaq l i shed . by a 
preponderance of the evidence that Mr. Appleman violated M innesota R u les ,  part 
7200 .5000 , subpart 38,  by fai l ing to include in  his report of tests admin istered to 
Cl ient #5 several s ign ificant factors relating to the condit ions under wh ich that 
testing was carried out that were l i kely to affect the valid ity or rel iabi l i ty qf the 
conclusions that Mr. Appleman formulated from that testing .  

33.  With regard to C laim 5-8, The Committee estab l ished by a 
preponderance of the evidence that Mr. Appleman fai led to conform to u sual and 
customary prevai l ing standards of practice by administering the W RAT to Cl ient 
#5 when that cl ient only had minimal proficiency in  Eng l ish .  

. 34. With � regard to . Claim .. 6-8, the Committee estab l ished by a 
�� preponderance of the evidence that Mr. Appleman fai led to conform to u sual and 

customary prevail ing standards of practice in interpreting the WAI S-R and 
Bender Gestalt tests that he had administered to C l ient #6 . 

35 .  With regard to Claim 20- 1 2 ,  the Committee fai led to establ ish by a 
preponderance of the evidence that Mr. Appleman fai led to conform to usual and 

· customary prevai l ing standards of practice in the way he admin istered the 
· Strong-Campbel l 's Interest Test and the Career Assessment Test to C l ient  #20 . 

. . 

36 .  For the reasons stated in the Memorandum that fol lows , 58° C la im 
2 1 -3 fai ls to state a charge that is separate from the charges inc luded in C laim 
2 1 - 1  and Claim 2 1 -3 , and the Board should dismiss them .  

· 

37. With regard to Claim OF-9, the Committee establ i shed by a 
preponderance of the evidence that Mr. Appleman fai led to conform to u sual  and 
customary prevai l ing standards of practice when he frequently used profanity 
during group treatment of sex offenders in the mid-1 990s . 

38 .  . With regard to Claim OF-1 8 ,  the Committee estab l ished by a 
preponderance of the evidence that Mr. Appleman tai led to conform to u sual and 
customary prevai l ing standards of practice when he frequent ly used 

580 Part Vll- 1 -7. 
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confrontational therapy techniques during g roup treatm ent of sex offenders in the 
mid-1 990s. 

39.  With regard to Claim OF-1 9,  the Committee fai led ' to estab l i sh  by a 
preponderance of the evidence that Mr. Appleman violated M innesota Statutes , 
Section 1 48 .94 1 , Subdivis ion 2(a) (2) , when he told sex offender cl ients t hat their 
probation wou ld be revoked if  they fai led to complete sex offender treatm e nt .  

40.  With regard to Claim 20- 1 3, the Committee fai led to estab l ish by a 
p reponderance of the evidence any violation of a i icensing statute or rute . 

4 1 . With regard to Cla im 3-10 ,  the Committee fai led to estab l i sh  by a 
p reponderance of the evidence that Mr. Appleman fai led to e l icit c l ie nt h istory 
from Cl ient #3 in a way that conformed to usual and customary p revai l ing 
s tandards of practice . 

42.  With regard to Claims 6-3 and 6-1 0 ,  the Committee fai led to . 
establ ish by a preponderance of the evidence that M r. Appleman fai led  to e l icit 
c l ient h istory from . Cl ient #6 or assessed that cl ient in a way that conformed to 
u sual and customary prevai l ing standards of practice . 

43. With regard to C laim 8/9- 1 . 1 , the Committee fai led to esta b l i sh  by a 
preponderance of the evidence that M r. Appleman fai led to conform to u sual and 
customary prevai l ing standards of practice by attribut ing Client #8's sym ptoms to 
her automobi le accident without e l icit ing further information or  consid e ring other  
factors that might have accounted for those symptoms .  

· 

44. · I n  addit ion to the Board's specific ru les about docum entation ,  
M innesota Ru les ,  part 7200 .5700, and M innesota Statutes,  Section 1 48 . 98 (a) , 
both of which prohibit unprofessional conduct, also requ i re that documentation by 
l icensed psychologists conform to the usual  and customary prevai l ing standards 
of practice that are accepted by M innesota psychologists .  

45.  With regard to C laim 1 -5 ,  the Com m ittee establ ished by a 
preponderance of the evidence that the cl ient h istory that Mr. A ppleman 
documented for C l ient .# 1  fai led to conform to . usual and customary p revai l ing 
standards of practice. 

46 . With regard to C laim 2-2, the Com mittee establ ished by a 
preponderance of · the evidence that the c l ient h is tory that M r. A pp leman 
documented for C l ient #2 fai led to conform to usual and customary p revai l ing 
standards of  practice. 

47 . With regard to Claim 3-5,  the Committee establ ished by a 
preponderance of the evidence that the c l ient h istory that Mr.  A pp leman 
documented for Cl ient #3 fai led to conform to usual and customary p revai l i ng  
standards of  practice. 
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48. With regard to C laim 4-6, the Committee establ ished by a 
preponderance of the evidence that the c l ient h istory that Mr. Appleman 
documented for Cl ient #3 fai led to conform to usual and customary p revai l ing 
standards of practice and also violated Minnesota Rules,  part 7200.5000 , subpart 
3C. 

49. . With regard to Claim 5-3 , the Com mittee establ ished by a 
preponderance of the evidence that the c l ient h istory that Mr.  Appleman 
documented for Cl ient #5 fai led to conform to usual  and customary p revai l ing 
standards of practice and also violated Minnesota Ru les ,  part 7200 .5000, subpart 
38 .  

50.  With regard to  C laims 8/9- 1 . 1  and 8/9- 1 1 ,  the Committee 
establ ished by a preponderance of the evidence that the c l ient h istory that Mr . 

. · Appleman documented for Cl ient #8 failed to conform to usual and customary 
prevai l ing standards of practice and also violated Minnesota . Ru les ,  part 
7200 .5000 , subpart 38 and 3C . 

5 1 . With regard to C laim 20-9, the Committee estab l ished by a 
preponderance of the evidence · that the cl ient h istory that Mr. Appleman 
·documented for Cl ient #20 fai led to conform to usual _ and customary p revai l ing 
standards of practice . · 

52. With regard to Claims 1 -6 ,  2-6, 3-3, 4-7,  6-6, 20- 1 0 , and 2 1 - 1 ,  the 
Committee establ ished by a preponderance of the evidence that the Mr. 
Appleman's documentation of test interpretations ,  if any, for C l ients · # 1 , #2, #3, 
#4 ,  #6 , #20 , and #21  failed to conform to usual and customary p revai l ing 
standards of practice . 

53. With regard to Claims 7-3, 8/9-3, and 20- 1 1 ,  the Committee· 
establ ished by a preponderance of the evidence that Mr. Appleman's fai l u re to 
keep some of th� proto9�ls for the tests . he administered to Clients #7 ,  #8, _#9 , 
and #20 fai led to conform to usual and customary prevai l ing sta!ildards of 
p ractice. 

54. With regard to C laim 4-9 ,  the Committee establ ished by a 
p reponderance of the evidence that Mr.  Appleman's fai lu re to ·note that C l ient #4 
fai led to complete a test that Mr . App leman attempted to admin ister ,  a long with 
an exp lanation of why, fai led to conform to usual and customary p revai l ing 
standard of practice . 

55 .  With regard to C laim 5-9 , the Committee estab l ished by a 
preponderance of the evidence that Mr. Appleman fai led to include res ervations 
and qual ifications disclosing C l ient #5's  l imited Engl ish proficiency and the 
assistance of a relative to translate for h im during test ing in the report containing 
the testing resu lts . The Committee therefore estab l ished by a preponderance of 
the evidence that Mr.  App leman' s  testing report for C l ient #5 fai led to conform to 
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usual and customary prevai l ing standards of p ractice and a lso vio lated 
Minnesota Ru les, part 7200.5000, subpart 38 .  

· 

56. With regard to General Claim-2, the Committee estab l i shed by a 
preponderance of the evidence that Mr. Appleman failed to include reservations 
and qual ifications in his reports of testing on Cl ients # 1 , #2, #3, #4, #5 , #6, #8, 
and #20 d isclosing that he had only administered one of th ree W RAT sub-tests to 
them . The Committee therefore establ ished by a preponderance of the evidence 
that M r. Appleman's testing reports for those ten c l ients fai led to conform to usual 
and customary prevai l ing standards of practice and also violated M i nnesota 
Rules ,  part 7200.5000, subpart 38 . 

· 

57. With regard to C laim 4-5, the Committee fai led to establ i sh  by a 
preponderance of the evidence that Mr. Appleman vio lated M innesota R u les ,  
Part 7200 .5000,  subpart 3A by fai l ing to provide adequate support for . the 
professional judgments that he made.  

58 .  With regard to C laim 6-2, the Committee fai led to estab l i sh  by a 
preponderance of the evidence that Mr. Appleman violated any l icens ing statute 
or ru le by reporting his conclusions about what caused Cl ient #6's symptoms and 
diagnoses without reporting information relat ing to other potential causes .  

59 .  With regard to  C laims 1 - 1 4 , 2-9, 3-1 1 ,  4-8 , 5- 1 d , and 6-9 , the 
Committee establi

.
shed by a preponderance of the evidence that the t reatment 

p lans that M r. Appleman documented for Cl ients # 1 , #2 ,  #3, #4, #5 ,  and #6  fai led 
to conform to usual and customary prevai l ing standards of pract ice. 

60. With regard to Claim · OF-1 , the Committee establ ished . by a 
preponderance of the evidence that the treatment plans that M r. App leman 
documented for Cl ients # 1  0 ;  # 1 1 ,  # 1 3,  and # 1 5 fai led to conform to u s u al and 
customary prevai l ing standards of practice. 

6 1 . W ith regard to Claim OF- 1 6, tflt! Committee estab l ished by a 
preponderance of the evidence that Mr. Appleman fai led to inc lude s ix p ieces of 
relevant correspondence about Cl ient # 1 3  in the f i le he maintained for that c l ient: 

· The Committee therefore establ ished by a preponderance of the evidence that 
Mr. Appleman's client f i le for C l ient # 1 3 fai led to conform to u sual  and ·customary 
prevai l ing standards of practice and also violated Minnesota Ru les ,  part 
7200 .4900, subpart 1 a8 .  · 

· 62. With regard to Claim 20- 1 , to the extent that its charges a re not 
embraced by other charges pertaining to C l ient #20, 581 the Committee fai led to 
establ ish by a preponderance of the evidence that M r. Appleman fai led to meet

. 

581 To the extent that Claim 20- 1 embraces substandard documentation of c l ient h istory, it is 
duplicative of Claims 20-9 and 20- 1 1 .  See discussion in Part IX-F of the Memorandum that 
fol lows. 
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usual and customary prevai l ing practice standards by fai l ing to document 
objective f indings , specific treatment provided, or the treatme nt benefit in the fi le 
he maintained for Cl ient #20 . 

63.  With regard to C laims 1 - 1 0 , 3-6, and OF-5,  the Committee 
establ ished by a preponderance of the evidence that in some instances Mr.  
Appleman failed to meet usual and customary prevai l ing practice standards by 
bi l l ing the insurers of Cl ients # 1 , #3, # 1 1 ,  # 1 3 , and #1 5 for gro u p  therapy 
sessions for which there were · no support ing g r.oup progress · . notes .  The 
Committee also establ ished by a preponderance of the evidence that in some 
instances Mr. Appleman failed to meet usual and customary prevai l i ng  practice 
standards by bi l l ing the insurers of Cl ients # 1  and #3 for group therapy sessions 
where existing .g roup progress notes fai led to document the prese nce of the 
cl ient being bi l led . 

64. · With regard to Claims 1 - 1 1 , . OF-5 , and 20-6,  the Committee 
establ ished by a preponderance of the evidence that Mr. Appleman failed to 
meet usual and customary prevai l ing practice standards by b i l l i ng the insurers of 

··
· Cl ients # 1 , # 1 1 ,  # 1 2, # 1 3 , # 1 4 , # 1 5 ,  and #20 for ind ividual therapy sess ions for 

which there were no support ing progress notes or other written documentation.  

65.  With regard to C laim 2 1 -5,  the Committee establ ished by a 
p reponderance of the evidence that Mr. Applema_n violated M innesota R u les part 
7200 .5200, subpart 3 ,  by b i l l ing Cl ient · #2 1 's insurer for services that M r. 
Appleman did not perform. 

66. With regard to Claim O F-6 , the Committee establ ished  by a 
p reponderance of the evidence that Mr. Appleman failed to meet u s ual and. 
customary prevai l ing practice standards by bi l l ing the insurers of C l ients # 1 5 , 
# 1 6 , # 1 7 , #1 8 ,  and # 1 9 for a family therapy session for which there were no 
support ing progress notes or othe r written documentation .  

67.  With regard to C la im 4.;2 and General Claim-4, the Committee 
fai led to estab l ish by a preponderance of the .evidence that Mr. Appleman 
violated any licensing law by b i l l ing the insurers of C l ients #1 , #2 ,  #4 , # 5 ,  #8, #9 , 
# 1 1 ,  #20 , and #2 1 for certain tests without having the protocols for o r  written 
interpretations of those tests in cl ient f i les . 582 

68.  With regard to C la im 20-5,  the Committee establ i shed  by a 
preponderance of the evidence that the bi l l ing . summary that Mr. Appleman 
p repared for Cl ient #20 's  account on January 3 ,  1 995 , fai led to meet u sual and 
customary prevai l ing practice standarqs because it contained bi l l ings for tests 
that were not completed or: scored.  

582 I n  substance, the ALJ concluded that the evidence failed to  establ ish the f ind ings o f  fact 
that were necessary to the assertion of these · two claims ,  so there are no f indings of tact for this 
claim, supra. See discussion in Part. IX-G-4 of the Memorandum that follows . 
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69. These Conclus ions are made for the reasons set out in  the 
Memorandum which fol lows and wh ich is hereby incorporated by reference in 
these Conc lus ions." 

70. The Admin istrat ive Law J udge adopts as Conclusions any Fi nd ings ,  
wh ich are more appropriately described as Conclusions .  

Based upon the · foregoing Conclus ions,  the Administrative Law J udge 
makes the fol lowing :  

RECOMMENDATION 

The Admin istrative Law J udge RESPECTFULLY RECOMMENDS that the 
Board of Psychology take d isc ip l inary action against M ichael Appleman , M .A . , 

. · L .P .', that is consistent with the Conclusions indicated above and with the Board's 
p revious Order  on the Committee's Motion for Partial Summary Disposi t ion .  

Dated th is 28th day of  J u ne ,  200 1  

Reported : Ki rby A. Kennedy & Associates · 
( 6 1 2) 922- 1 955 
Thi rteen Volumes 
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· __... 

··..._ "" 

6 9 .  These Conclusions are made for the reasons set o u t  in  the 
Memora n d u m  which follows and wh ich is hereby incorporated by reference in 
these Conclusions. 

· 

7 0 .  . The Ad ministrative Law Judge adopts as Conclusions a ny Finding s ,  
wh ich are more app rop riately described a s  Conclusions. 

B ased upon the foregoing Conclusions, the Administrative Law J u dge 
makes the fol lowing:  

RECOMMENDATION 

The Admin istrative Law Judge RES PECTFU LLY RECOMM EN DS that the 
B o a rd of Psych ology take d iscipl inary action against Michael Appleman,  M .A. , 
L . P . ,  that is consistent with the Conclusions indicated above and with the Board's 
previous O rder on the Committee's Motion for Partia l  S ummary Dispositi o n .  

Dated this 28th . d a y  o f  J u ne, 200 1 

Reported : Kirby A. Kennedy & Associates 
(6 1 2) 922- 1 95 5  
Thirteen Volumes 
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NOTICE 

Under M innesota law,583 t he  Board must seNe its final decision upon each 
party and the Administrative Law J udge by fi rst-class mai l .  

583 Minn .  Stat. § 1 4.62. subd. 1 .  
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MEMORAN D U M  

I .  . 

Whether or  Not the Committee Has Effectively 
Amended Its Notice of Hear ing 

The Notice of  Hearing  that the Committee f i led in  th is  p roceeding 
contained 201  separately numbered factual al legations and twenty-six 
specifical ly al leged violat ions of psychology l icensing laws .584 On M ay 28 ,  1 999, 
the Committee moved to amend i ts notice of hearing to include one addit ional 
factual al legation.585 The ALJ subsequently g ranted the Committee's m otion to 
amend,586 and the Committee f i led its amendment on J une 8 ,  1 999.587 The 
Committee f i led no other amendments to i ts Notice of Hearing b efore the 
evidentiary hearing in this matter ended on November 8 ,  2000. 

In  its Memorandum in  Support of Motion for Partial Summary D isposition ,  
the Committee described what appeared to  be n inety-one separately i d entifiable 
charges of l icensure violations by M r. Appleman .588 On October 1 4 , 1 999 ,  in  h is 
recommendation to the Board ·on . the Committee's motion for s u mmary 
disposit ion,589 the ALJ for pu rposes of analysis attempted to describe b rief ly what 
each of those n inety-one apparent vio lations encompassed . The ALJ 
characterized each one of those apparent violat ions as a separate "c la im" and 
assigned a reference number to each to faci l itate his and the Board's abi l ity to 
address issues raised by the motion for summary. d isposition .590 The Board itself 
used the reference system devised by the ALJ when it subsequently e ntered its 
order on the Committee' s  motion for partial summary d isposition .591 In its March 
30, 2000, order on that motion ,  the Board grant�d summary disposit ion  in  the · 
Committee's favor on th irteen of the claims identif ied by the ALJ . 592 And it 
remanded al l other issues raised in the Notice of Hearing back to the A LJ for an 
evidentiary hearing on the merits . I n  any event, none of the th i rteen c la ims and 

584 Notice of and Order for Prehearing Conference and Hearing f i led on Ju ly  8, 1 998 .  
(Administrative Record. I tem 1 )  

585 Specifically, that Mr . . Appleman had given false testimony at a workers' compensation 
claim hearing.  See Committee's Notice of Motion and Motion to Amend Not ice of Hearin g  and for 
a Protective Order. (Admin istrative Record, Item 6) 

· 

ses (Administrative Record, Item 1 3) .  
se7 (Administrative Record, Item 1 6) .  
see (Administrative Record, Item 63) . 
se9 Recommendation on Motion for Part ial Summary Disposit ion f iled on October 1 4 , 1 999. 

(Administrative Record, Item 87) 
· 590 /d. at Exh ibit A. 
591 See Rulings on Motions and Order dated March 30, 2000 (Administrative Record, I tem 

1 1 2) .  
592 N amely, Claims Nos . 7 -5 ,  8/9-7,  8/9-8.  ·oF-2, OF-3, OF-7, O F-8, O F- 1 2 ,  O F- 1 3 ,  O F-1 4,  

20-7, 22-1 , and 23-1 . /d. at p. 3 .  
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._;· 

support ing factual al legations for which the Board g ranted summary disposition 
were at issue during the evidentiary hearing and do not need to be addressed by 
the ALJ at this stage of these proceed ings.  

During the hearing the Committee stated for the record from time to time 
that it was withdrawing some of its specific claims of l icensure vio lations by Mr. 
Appleman: So, near the end of the hearing the ALJ placed into the hearing 
record the reference l ist of claims that he had p reviously compi led for the 
Board .593 The ALJ then  requested counseL for the Committee to update the l ist 
so that al l  concerned wou ld have a cu rrent l ist of claims that needed to be 
adjud icated.594 Counsel were requested to submit an/ amended vers ions of the 
claim reference list on or before December 6 ,  2000.59 Whi le the hearin g  was in 
p rogress, the Committee made no motion to amend its Notice of Hearings to 
include new factual allegations or to assert violations .of l icensing laws that were 
not raised in the orig inal Notice of Hearing or i n  the amendment that the 
Committee had fi led in 1 999. 

On December 6 ,  2000 , the Committee f i led i ts version of a claim reference 
l ist to the ALJ and to Mr. Appleman .596 I n  that document the C o m mittee 
indicated that off the n inety-one "claims," or separate instances of l i censure 
violations that the ALJ had identified in  October 1 999 ,  the Board had a l ready 
d isposed of thirteen by summary d isposition ;  and the Committee had withdrawn 
twenty-seven during the course of the hearing .597 The Committee characterized 
two claims as having been "withdrawn and rep laced"598 s ixteen as "amended,"599 
with the remaining th irty-three in effect as orig inal ly asserted.600 I t  then 
proceeded to list forty-·one of what it identified as "new" claims.601 The AU's 
orig inal l ist only pertai ned to charges that the Committee has . submitted for 
summary d isposition. So that l ist did not preclude the Committee from p u rsuing 
at the evidentiary heari ng charges that it bel ieved earl ier were not susceptible of 
s ummary d isposition 

593 See Exhibit 83; see also Tr. vol. X I I  at pp. ·f853-f854. 
594 Tr. vol. X I I  at pp. 1 853-1 854; see also Tr. val. X I I I  at pp. 2 1 65-21 66 . . 

595 /d. 

596 Exhibit 86. 
597 . ' 

Cla1ms Nos.  1 -3 ,  1 -8, 2-1 , 2-4, 2-5, 3- 1 , 3-2, 3-7, 4-1 , 4-4 , 5- 1 , 5-2. 5-4 , 5-7, · 6- 1 , 6-4 , 6-5, 
6-7 , 7-1 , 7-2, 7-6, 8/9-5, 8/9-6 , 8/9-9, 8/9- 1 0 , O F-4 , 20-3. /d. 

598 Claims Nos. 1 -9 and 1 - 1 2. 
599 ° . 

. Cla1ms Nos.  1 -6 ,  1 -7 ,  1 - 1 0 , 1 - 1 1 , 1 - 1 3 , 2-3, 2-6 , 2-7, 3-3 ,  3-4, 5-6, 6-2, 6-6, 8/9- 1 ,  OF-6, 
and O F-9. 

600 ° • . 

Cla1ms Nos. 1 - 1 ,  1 -2, 1 -4 ,  1 - 5 ,  2-2, 3-5 ,  3-6 , 3-8,  4-2, 4-3,  4-5,  4-6, 5-3, 5-5,  6-3, 7-3,  7-4, 
8/9-2, 8/9-3, 8/9-4, 8/9- 1 1 ' OF-1 ' OF-5, OF-1  0, OF-1 1 I 20- 1 I 20-2, 20-4, 20-5, 20-6, 20-8 , 20-9, 
20- 1 0 .  

601 1 - 1 3. 1 , 1 - 1 4 , 1 - 1 5 , 1 - 1 6 , 2-8 , 2-9, 3-9 , 3-1 0 , 3-1 1 , 4-7, 4-8 , 4-9, 4- 1 0, 5-8, 5-9, 5 - 1 0 , 6-8, 
6-9, 6-1 0 , 7-7, 7-8, 7-9 , 8/9-1 . 1 , OF-1 5 ,  OF-1 6 ,  OF- 1 7 ,  OF-1 8 ,  OF-1 9,  OF-20, 20-1 1 ,  2 0- 1 2 , 20-
1 3 , 2 1 -1 , 2 1 -2 ,  2 1 -3,  21 -4 , 2 1 -5 ,  General Claim- 1 ,  General C laim-2, General Claim-3, and 
General Claim-4. 
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I n  any event, the parties agree that neither the l icensure violat ions that the 
Board previously adjud icated on . summary disposit ion nor those that the 
Committee has subsequently withdrawn are p resently at issue in th is  p roceeding.  
That accounts for fo rty of the p reviously-described n inety-one a l leged violations.  
What M r. Appleman further contends is that the other  a l leged l icensure violations 
that the Committee described in Exhibit 86 as having been "withd rawn and 
replaced," "amended," or "new" - are also not p roperly at .iss u e  in this 
proceeding.  

Mr .  Appleman raises three objections to how the Committee has 
characterized its claims against him in Exhibit 86. F i rst, he argues that the 
Committee is assert ing new charges against h im · and that pr incip les of 
procedu ral due process prevent the Board from cons.ider ing charges or 
al legations of which he did not have fair notice prior to the hearing . 602 Second, 

. he argues that maintain ing some of the assert ions that the Committee makes in 
Exhibit 86 violates appl icable state statutes and ru les .  And th i rd ,  he arg u es more 
general ly and large ly on equitable g rounds that the Committee s hould be · 

. precluded from asse rting any charge that the ALJ d id not characterize as  a claim 
when considering the Committee's motion for summary d isposition .  

As  M r. Appleman points out, a l icense to p ractice a p rofess ion "is · a 
p roperty right deserving of const itutional protection,  incl ud ing due  p rocess."603 
And among other things ,  due process requ ires reasonable notice of charge? that 
may result in loss of such a l icense.604 Reasonable notice i nc ludes "fai r  notice as 
to the reach of the g rievance procedure and the p recise natu re of the 
charges ."605 More specifical ly, the focus of the inqu i ry into adequacy of notice is. 
whether the fai lure of th� agency to d isclo.se facts underl�ing  its case proh ibits 
the respondent from be1ng able to effectively respond.6 6 As the · M mnesota 
Supreme Court has ind icated; a l icensed professional "cannot be foun d  to have 
violated discip l inary rules by certain actions which were not the subject of formal 
charges."607 So the fundamental question that m ust be addressed here is 
whether or not the Committee is  now assert ing charges again�t Mr. Appleman of 
which he did not receive fair notice in  the Notice of Hear ing.608 

602 As supporting authority, he cites In re Ruffalo, 390 U .S .  544 ( 1 968) ,  Comm. On Prof'/ 
Ethics v. Wenger. 454 N .W.2d 367, 369 ( Iowa 1 990) ,  and Weiner v. Bd. of Regents, 3 A .D .2d 
1 1 3 ,  1 58N.Y .S2d 739 (N .Y.App. Div. 1 956) . 

603 Humenansky v. Minn. Bd. of Medical Examiners. 525 N .W .2d 559, 566 (M inn .  App .  1 994), 
cit ing Greene v. McElroy. 360 U .S .  474, 492, 79 S.Ct. 1 400,  1 4 1 1 . 3 L.Ed.2d 1 377 ( 1 9 5 9 ) .  

604 Humenansky, supra. 525 N .W .2d at 565. 
605 Ruffalo, supra, 390 U .S .  at 552.  
606 Zotos lnt 'l v. Kennedy, 460 F.Supp.  268, 274 (D .D .C .  1 978) .  
607 In re Graham, 453 N .W .2d 31 3 , 3 1 6 (Minn .  1 990) ,  cert. denied. 498 U .S .  820 ( 1 9 90) .  
608 Nothing precludes the Committee from·  asserting charges that it d id not s ubmit for 

summary adjudication but were sti l l  al leged in the Notice of Hearing 
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Mr. Appleman also argues that the Committee's identification of "new" or 
"amended" claims violates the reasonable notice requ i rement of the M innesota 
Administrative Procedure Act609 and the provision of OAH ru les requ i ring a 
"statement of the al legations or issues to be determined" in  a notice of hearing .61 0 
I t  is his position that the Committee's fai l u re to specifical ly discuss those claims 
in the Notice of Hearing violates .both M inn .  Stat. § 1 4.58 and M inn .  R .  pt. 
1 400.5600, subp. 20. However, the ALJ concludes that another OAH rule 
add resses the situation here more directly than the authority M r. App leman has 
cited.  In recognition of due p rocess p rinciples OAH rules establ ish strict and 
specific requ i rements for amending a notice of hearing ·after a contested case 
h earing has begun :  

Amendment. At any time prior to  the close of  the hearing ,  
the agency may f i le and serve an amended notice of and o rder  for 
hearing ,  provided that, should the amended notice and order raise 
new issues or al legations,  the parties shal l  have a reasonable t ime 
to prepare to meet the new issues or al legations i f  requested.61 1  · 

Here, the Committee neither f i led nor served an amended notice of and order for 
hearing after f i l ing a single amendment on June 8, 1 999 .  Specifical ly , it did not 
ask to do so at any time whi le the hearing was in progress . So, the Board cannot 
base any discipl inary action against Mr. Appleman on any new factual a l legations 
or charges of. violating l icensi ng laws that it did not reasonably cover . in the 
a l legations and chargE?s in its original Notice of Hearing ,  as amended in June 
1 999.  But  this leaves un resolved the question of  whether or  not Exh ibit 86 
actual ly raises new factual al legations or al leged violations of statute o r  rule that 
are not reasonably covered by what is in  the Notice of Hearing.  

Final ly, in  advancing its theories of the case , the Committee is c learly not 
. bound by how the ALJ earl ier characterized them in  Exhib.it 84 . As the record 

·indicates , the ALJ's earl ier l isting  of claims61 2 was never i ntended to be evidence , 
a p leading,  or a complete adjud ication of what the Committo8!s c laims against 
M r. Appleman might be. Rather, it represented the ALJ's u nderstand ing of the 

. Committee's theories of its case for the purpose of addressing its m otion for 
summary disposition. I n . Exhib it 83 the ALJ s imply attempted to describe 
summari ly al l · of the charges for which the Committee appeared to be s eeki ng 
summary disposit ion. Due process does not requ i re an agency to comm it itself in 
a notice of hearing to particu lar theories of i ts case . . I t  is on ly requ i red to set out 
facts and legal authority that support any theory of the case that i t  u lt imatE?IY 
seeks to argue .  Put another way , the underlying p roblem here is to d etermine 
what the terms "amended , "  "withd rawn and replaced ," and "new" c la ims m ean , as 

60 9  Specifically, Minn.  Stat. § 1 4 .58 . 
. 

6 10  . 
Minn. R. pt. 1 400.5600 , subp. 20.  

6 1 1  Minn. R.  pt. 1 400.5600, subp.  5 .  
612 Exhibit 84. 

. 
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they are used in  Exh ib it 86. I f  they refer to facts and laws that the Committee did 
not fairly identify in the Notice of Hearing ,  them they represent ineffective 
amendments to that Notice of Hearing and must be disregarded . B ut the 
outcome is d ifferent if they s imply raise other  matters covered in the N ot ice of 
Hea ring or mere ly relate facts and laws that the Committee has specifical ly 
addressed i n  the Notice of Hec;ring differently f rom the ways in which the ALJ 
p revious ly characterized their re lationships .  The "new" and "amended" claims 
are mere ly an expression of the Committee's theories of the case and are not 
tru ly amendments to the notice of hearing.  

In summary ,  the ALJ agrees with M r. Appleman's view that pr inc ip les of 
due process preclude "a discip l inary board from consider ing charges or 
a l legations of  which the accused has not had fair notice pr ior to the 
commencement of the hearing."61 3 But the underlying question is whethe r  or  not 
the Notice of Hearing does provide fai r notice of some or all of what the 
Committee described as "amended" or "new" claims in Exhibit 86 ,  as wen as of 
c la ims orig i nal ly described by the ALJ in Exhibit 83. · The ALJ addresses these 
issues specifical ly in Part I l l ,  below. 

I I .  

Appl ication -of Res Judicata and Collateral Estoppel 

A. · The doctr ine of res judicata does not preclude further consid
.erat ion of charges of  i mproper record keeping as i nstances of 
u n professional conduct. 

Mr. Appleman argues that in denying summary d isposit ion of one  of the 
Committee's claims against him, the Board arrived at a conclus ion of l aw which 
became the law of this case and which now effectively p recludes cons ideration of 
many of the Committee's. charges of -inadeq·uate documentation. M r. Appleman 
correcJiy states . that the doctrine . res judicata, or "law of the case,"  appl ies· to 
administrative contested case · p roceedings.6 1 4 And in denying s um m ary 
disposit ion of C laim 3-6, it appears that the Board defin itively arrived at a 
conclusion of law. But questions remain about the b readth of the Board's legal 
conclusion and which charges,  if any, that conclusion may now affect_. · 

, I n  denying the Committee's motion for partial summary d ispos i t ion ,  the 
Board made the fol lowing ru l ing :  . 

Cla.i m  3-6. Client #3 purportedly participated in four gro u p  
therapy sessions with Licensee between January and March , 1 994 ,  

613 ResponderJt's Post-Hearing Memorandum (Administrative R ecord, Item 1 26) at p. 4 .  
614 Hough Transit, Ltd. V. Harig, 373 N.W.2d 327, 332 (Minn .App. 1 985) .  
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for which Licensee b i l led · the c l ient's insurer .  . [Record citations  
omitted . ]  The Committee claims that the charges are not 
substantiated due to the absence of g roup therapy or p rogress 
notes to indicate that Cl ient #3 received the therapy. [Record 
citations omitted.] Licensee has produced no notes relative to the 
sessions. [Record citations omitted. ]  The ALJ determined. that the 
apparent absence of notes for  the fou r  sess ions constitutes a 
violation of Minn .  R .  7200.4900, subp .  1 a ,  which requ i res 

· psychologists to "maintain an accu rate record for  each cl ien t.u 
[Record citations omitted. ]  . As Licensee ·correctly points o ut, 
however, the ru le does not expressly requ ire the maintenance of 
therapy or progress notes.  [Record c itations omitted . ]  In m ost 
relevant part, the rule merely requ i res a "chronolog ical l ist ing of a l l  
c l ient vis its , together with fees charged .u  [Record citations omitted . ] 
U nder the circumstances , we are not persuaded that Licensee 
violated the ru le in question .  We therefore do not adopt the ALJ ' s  
recommendation and deny the Committee's motion for summary 
disposition in connection with C laim 3-6 .6 1 5 

From the outset of this contested case p roceeding ,  M r. Applem an has 
consistently made the legal arg ument that by adopting several specific  ru les 
relating to record keeping by psychologists, the Board intended to l im i t  potential 
l icensing violations involving record keeping to what was express ly · i nd icated in 
those rules.61 6 As a consequence, M r. Appleman argues that record keeping 
practices that are not expressly p rohib ited by the Board 's rules may not resu lt in 
l icensu re violations , even though those practices may fal l  short of the "standards 
of professional behavior that have been establ ished by a consensus of the expert 
opinion of psychologistsu61 7  or · may "fai l  to meet usual and c ustomary 
p rofessional standards.u61 8 Mr.  Appleman argues that by deciding earl ier to 
reject the ALJ's recommendation and to deny the Committee's req uest for 

. summary disposi� ion of C laim 3-6 , the Bo�xd impl icit ly ao.opted h is )egal pq$ition 
on . which record keeping practices may constitute l icensure violations :  Mr. 
Appleman then contends that this then became the law of the case in  this 
p roceed ing. 61 9 In other words ,  Mr. Appleman argues that the Board has a l ready 
arrived at a conclusion of law that the legis latu re's and the Board's p roh ib ition 

615 
Board 's Ru lings on Motions and Order (Adm in istrative Record I tem 1 1 2) at p. 4 .  

616 See, e.g. , Respondent's Memorandum in Opposition to Motion · of the Complaint 
Resolution Committee for Summary Disposition (Admin .  Record Item 77) at pp. 23-24. 

617 Minn. R .  pt .  7200.5700. 
· 618 Minn. Stat. § 1 48.98( a) .  

6 1 9  See Respondent's Reply Memorandum on the Doctrine  of the Law of the Case (Adm in. 
Record Item 1 34) . 
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against "un� rofessional conduct" do not extend to substandard docu m entation 
practices . 62 

For its part, the Committee argues that al l  the Board did in its ear l ier  ru l ing 
on C laim 3-6 was to decide, as a matte r  of law,  that the facts presented in the 
Committee's motion for summary disposition d id  not specifical ly establ ish a 
violation of Minn .  R .  7200 .4900, subp .  1 a. The Committee therefore contends 
that it is st i l l  an open question whether or  not the statute and ru le p rohibit ing 
"unprofessional conduct" by psychologists extends to . s ubstandard 
documentation practices . The Committee then goes. on to p ropose an affirmative 

· answer to that question. 

· Since the Bo·ard's earl ier ru l ing on C laim 3-6 specifical ly  rejected the  ALJ 's  
retommendatiO[l on that c la im, the SCOpe Of  that c la im and Of  that 
recommendation is important in determin ing the legal scope and effect of the 
Board's ru l ing.  Fi rst of a l l ,  what the ALJ previously characterized as Claim 3-6 
was based on an al legation in  paragraph 22 of the Notice of H earing :  

22) Respondent b i l led for g roup psychotherapy sessions tor  
cl ient #3 on J anuary 29 , 1 994, February 5 ,  1 994, February 1 1 , 
1 994, and March 5 ,  1 994 . . Respondent has no  g roup progres s  
notes to support h is  charges for group therapy. 

In making · his recommendation oh the Committee 's motion for s u mmary 
disposit ion ,  the ALJ characterized C laim 3-6 as "[f]ai l ing to have documentation 
supporting charges for g roup  therapy."621 In characterizing  the natu re of the 
claim ,  the ALJ made no recommendation about which provis ions of the l icens ing 
laws that fai lu re to have supporting documentation might violate. Thereafter ,  the 
ALJ recommended that the Board concluded the Committee had "establ i shed a 
prima facie .case that Mr. Appleman violated the Board ru le [citing M inn .  R :  · 
7200.4900, subp.  1 a] requ i ring psychologists .to "maintain  an accu rate record for 
each cl ient."'622 · I n  making that recommendation ,  the ALJ neither stated nor 
impl ied that Minn .  R. 7200 .4900, subp . . 1 a was the only l icensing requ i re ment 

620 As used in this Report, the terril "substandard" means behavior and practices by 
psycholog ists that · fail to meet "those standards of professional behavior that h ave been 
established by a consensus of the expert opinion of psychologists" ( M inn .  R. pt. 7200.5700) or 
that "fail to meet usual and customary profess ional standards ."  (M inn .  Stat. § 1 48 .98(a)) 

621 Recommendation on Motion for Part ial  Summary D isposit ion (Admin istrative Record ,  Item 
87) at p .SO .  

622 /d. at p . 1 5 .  
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that Mr. Appleman may have violated by not having documentation to support 
charges for group the rapy. 623 

I n  acting on the ALJ 's  recommendation, the Board concluded that " . . .  the 
rule does not express ly requ i re the maintenance of therapy or progress n otes .  I n  
most re l evant part, t he  rule merely requ i res a 'chronological l isting o f  a l l  cl ient 
visits, together with fees charged."'624 There is noth ing in the ALJ's 
recommendation to suggest that he was addressing the broader issue of whether 
unprofessional conduct could embrace · substandard documentation . p ractices . 
And there is nothing in the Board's response to that recommendation that it was 
add ressing issues that were broader than what the ALJ had presented to them. 
The ALJ therefore concludes that the Board has not established as the law of this 
case the propos·ition that the prohibit ion in Minn .  Stat . § 1 48.98(a) and in  M inn .  R. 
pt. 7200.5700 against "unprofessional conduct" by psychologists does not extend 

- to substandard documentation practices.625 So, whether Mr. Appleman ' s  fai l u re 
to have documentation to support charges for group therapy sessions for Cl ient 
#3 rep resents substandard documentation practice and , therefore , · 
unprofessional conduct is st i l l  an open question that needs to be adj ud icated in 
this proceeding . . 

B. The doctri ne of col lateral estoppel does not preclude l i t i g at ion of 
the propriety of the services that Mr. Appleman provided to Cl ient 
#20. 

Cl ient #20 had been injured on the job and had made claims for workers' 
compensation benefits . C l ient #20's Qual ified Rehabi l itation Consu ltan� (QRC) , 
who was coordinating Cl ient #20's care, referred him to Mr. Appleman to address 
his adjustment reaction to work-related inju ries and his subsequent stress and 
depression. 626 Mr. Appleman evaluated and treated C l ient #20 and thereafter 
made a request for reimbursement for those services with the M i nnesota 

623 As discussed below, such a failure also might amount to "unprofess ional conduct" if it 
failed to conform to acceptable and prevail ing practice standards. But in order to obtain s ummary 
disposition of that charge, it would have been necessary for the Committee to establ ish those 
standards with uncontroverted expert opinion testimony. See Reyburn v. Board of Optometry, 78 
N .W .2d 351 , 355 (Minn.  1 956 ) .  Since the respective affidavits of experts that the parties 
submitted in connection with summary disposition were in confl ict on this point ,  it wou ld have 
been inappropriate for the ALJ to have recommended summary disposition of whether Mr. 
Appleman's documentation fel l  below prevail ing standards. 

624 Board's Rulings on Motions and Order (Adm inistrative Record, Item 1 1 2) at p. 4 .  
625 Ultimately, the Board will have to interpret the legal effect that it intended its earl ier ruling 

to have and to arrive at its interpretation of what standards apply to charges of substandard 
documentation .  The ALJ has concluded and recommends that the Board conclude that 
"unprofessional conduct" by psycho logists does embrace substandard documentation p ractices. 
See extended discussion in Parts V. and VI I I .  

626 Exhibit 32 at p .  44. 
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Department of Labor and lndustry.627 After the Commissioner a l lowed Mr. 
Appleman's claim for reimbursement,628 the employer's  workers' compensation 
insu rance carrier requested a hearing before a workers' compensation j udge.629 
M r. Appleman provided the compensation judge with his t reatment records for 
Cl ient #20 , but he did not appear at the hearing to testify in support of h i s  request 
for reimbursement.630 The workers'  compensation judge made the fol lowing 
f ind ings ,  among others ,  regarding M r. Appleman's evaluation and treatment of 
Cl ient #20: 

1 4 . At no t ime prior to Ju ly 22, ·1 994 , d id M r. Appleman 
attempt to contact QRC Saby or the claims person for p re
authorization to provide any psychological or vocational services to 
the employee. 

1 5 . At the t ime of the referral to M r. Appleman,  · the 
employee was actively involved in  a rehabi l itation p lan with agreed 
upon vocational goals . No evidence exists that the employee was 
specifical ly referred to M r. Appleman for vocat ional ,  s ki l l s ,  aptitude  
or interest testing .  The services performed by Mr .  Appleman were 
not included in the rehabi l itat ion plan or subsequent amendments .  
Mr. Appleman's services are not payable pursuant to · the 
rehabi l itation statute and . ru les .  

* * * 

1 7 . Neither Dr. Pettus nor Dr. C arlson referred the 
employee for medical (psychological)  care/t reatment to M r. 
Appleman.  Mr .  Appleman did not obtain approval from the insu rer  
to  provide medical services to  the employee p rior to  beg inn ing  
treatment. This t reatment is  therefore not authorized . Th is  
represents an unauthorized change i n  doctors and pursuant to 
Minn .  Rule 522 1 . 0500 is excessive . 

1 8 . � · A provider has the bu rden to s how that· med ica l "  
services are reasonable and necessary. Mr. App leman has not m et 
that burden of proof as his records submitted at the hearing do not 
document a treatment plan, objective f indings . . specific treatment 
provided, or  the benefits to the employee from treatment 
provided .631 

627 Exhibit 20 at p . 5549-50. 
628 /d. at pp. 555 1 �52 
629 /d. at pp. 5555-56 . 

. 630 /d. at pp. 5560-65. 
631 Exhibit 20 at pp.  556 1 -62. 
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On the basis of these f indings, the workers' compensation judge held that 
"the psychological services provided by Mr. M ichael Appleman, M .A . ,  Licensed 
Psychologist, from July 22, 1 994, th rough August 9 ,  1 994, were excess ive as not 
authorized and also not reasonable nor necessary to cure and/or re l ieve the 
employee's work-related conditions. "632 . 

The Committee argues that the doctrine of col lateral estoppe l  precludes 
l it igation at the hearing of "the issues regard ing the p ropriety, reasonableness, 
and necess ity of the testing ,  procedu res ,  and psychological services p rovided by 
Respondent to cl ient #20 ."63 Fi rst of a l l ,  the Committee has asserted thirteen 
separate charges against Mr. Appleman that are related to his- eva luation and 
treatment of Cl ient #20 .634 - The workers '  compensation judge's find ings and 
order reasonably embrace only four of those charges,  namely: 

Claim 20- .1 Fai l ing to document a treatment plan, objective 
findings,  specific t reatment provided ,  or the treatment 
benefit for Cl ient #20.  

Claim 20-2 - Vio lating worke rs' compensation laws by fai l i ng to 
obtain an approval f rom C l ient #20 's  employer for the 
services being provided to C lient #20.  

Cla im 20-8 - Conducting vocational testing without be ing engaged 
to _ do so (alternatively, b i l l ing for vocational test ing 
that was not provided) .  

Claim 20- 1 3 Providing psychological services which . were not 
reasonable o r  necessary for the rel ief or treatment of 
Cl ient #20's inju ries or cond itions .635 

The Committee's positron is that although M r. Appleman· did riot actual ly· ·appear 
at the workers' compensation hearing to pursue his -c la im for reimburs ement, he 
had notice and an opportunity to be heard .  The Committee therefore argues that 
under the doctrine of col lateral estoppel requ i res, the f indings of the workers' 
compensation judge estab l ish these fou r charges as a matter of law . . 

632 /d. at p. 5563. 
633Complaint Review Committee's Post-Hearing Memorandum of Legal Points and Authorities 

(Administrative Record, Item 1 23) at p. 1 5 . 
634 The Committee has withdrawn two of those charges - namely, Claim 20-3 and 20-7. See 

Exhibit 86 and discussion below. 
635 Exh ibit 86 at pp. 8-9 . At the hearing the Committee presented other evidence to establish 

the other charges relating to Cl ient #20. See, e.g. , Exh ibit 20 and Tr. pp. 825-29 . 
-
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Col lateral e stoppe l  p revents identical part ies or those · in privity with them 
from re l i t igating identical issues in a subsequent ,  d istinct proceed ing . 636 In 
Graham v. Special School Dist. No. 1 ,  637 the Minnesota Supreme Court he ld that 
the doctrine of col lateral estoppel may be app l ied in appropriate i nstances to 
agency decis ions.  I n  order . for col lateral estoppel to be applied to a n  agency 
decis ion , five factors must be met: 

( 1 )  the issue to be p recluded must be identical to the issue raised i n  
the prior agency adjudication; (2) the issu_e must have been  
necessary to  the agency adjudication and properly before the  
agency; (3 )  the  agency determination must be a f inal adjudicat ion  
subject to  jud icial review; (4) the estopped party was a party o r  i n  
privity with a party to  the p rior agency determination ;  and (5 )  t he  
estopped party was given a fu l l  and fair opportunity to be heard on  
the adjudicated issues. 638 · 

Col lateral estoppel should not be rig id ly appl ied .639 As a flexib le doctr ine ,  the 
focus is on whether its appl ication would work an i njustice on the party against 
whom the estoppel is · u rged.640 And both col lateral estoppel and res judicata are 
q ualif ied or rejected when their application would contravene an overri d i ng  publ ic 
pol icy.641 · · 

Here ,  the ALJ concludes that col lateral estoppel should not be a p p l ied to 
·· p reclude M r. Appleman from l it igating any of the issues raised in the N otice of 

Hearing with reference to C l ient #20 . · Claim No.  20-1  al leges that M r. 
Appleman's . documentation of the services provided to Cl ient #20 was 
substandard . That claim;  therefore , necessarily relates to the Board ru le  
prohibiting psychologists from engaging in  "unprofessional con d uct . "642 

· Standards of documentation ,  l i ke other professional standards ,  m ust be 
"establ ished by a consensus of the expert opinion of  psychologists ."643 The 
workers' compensation judge's decision . clearly ind icates that in fi nd i ng M r. 
Appleman's documentat i<;>n inadequate , . she _ was · interpreting the · standard 
establ ished i n  Minnesota's Workers' Compensation Act644 and not the standards 

636 Northwestern Nat '/ Life Ins. Co. v. County of Hennepin, 572 N .W.2d 51 (M inn . · 1 99 8 )  . 
. 637 472 N .W .2d 1 1 4 (M inn .  1 99 1  ) .  

638 /d. at 1 1  6 .  
639 AFSCME Council No. 14 .  Local Union No. 5 1 7  v. Washington County Bd. of Com 'rs, 527 

N .W .2d 1 27 (Minn.  App.  1 995) .  
. 

640 Johnson v. Consolidated Freightways, Inc., 420 N .W .2d 608, 6.1 3-1 4 (Minn .  1 98 8 ) .  
641 AFSCME Council No. 96· v. Arrowhead Regional Corrections Bd. ,  356

. 
N .W .2d  2 9 5 ,  299 

(M inn .  1 984) .  · 
642 Minn .  R .  pt. 7200.5700. 
643 /d. See also discuss ion in Parts IV. And V . ,  below. 
644 Minn .  Stat. Ch. 1 76 .  
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establ ished by a consensus of the expert opinion of psychologists.645 I n  fact, 
there is nothing to suggest that any expert opinion was offe red or cons idered in 
the workers' compensation proceed ing to establ ish that Mr. Appleman's 
documentation practices were substandard. So, with regard to Claim 20- 1 , the 
Committee has failed to meet the first two prerequis ites set forth in Graham -

namely, that the issue here is identical to the issue raised in the workers' 
compensation proceeding,  and that prevai l ing standards of psychological 
documentation were necessary to the workers' compensation judge's 
adjudication and therefore properly before her. 

For s imi lar reasons, col lateral estoppel does no"t preclude Mr. Appleman 
from l itigating the issue raised in Claim 20- 1 3 . The workers' compensation judge 
only had jurisdiction to cons ider whether  Mr. Appleman's services were 
reasonable or necessary for the rel ief or treatment of C l ient #20's work related 
i nju ries or conditions for purposes of the Workers' Compensation Act, and that is 
al l she did decide. She lacked ju risd iction to hear whether those services were 
unreasonable ·or unnecessary when measured against prevai l ing practice 
standards,  n·or did she purport to make such a determ ination .646 

As for Claim 20-2, the Workers' Compensation Act does not prohibit 
providers of medical or psychological services from provid ing such services to an 
injured worker without the employer's approval .  It provides if that they do so, the 
employer or its insurance carrier are not ob l iged to pay for the services . 647 I n  
other words ,  Mr .  Appleman d id  not violate the Worker's Compensat ion Act by 
providing services to Cl ient #20 without the employer's approvaL Lack  of that 
approval s imply made h im inel ig ib le for reimbursement from the employer. I n  
short, as  a matter of law, Claim 20-2 tai ls to  describe a violatio n  of the 
psychology l icensing laws , · and the ALJ recommends that the Board d i sm iss that 
claim. 

Final ly, concerning C laim 20-8 ,  the workers' compensation judge did not 
· f ind that Mr. Appleman conducted. vocational testing without being eng ag8d by . . . 
anyone to do so. She on ly found that Cl ient #20's employer did not d i rectly or 
ind i rectly engage him to do such testing .  Whether or not C l ient #20, or  s omeone 
else acting on his behalf( engaged Mr. Appleman to conduct vocational testing is 
an issue that the workers'  compensation clearly did not consider, nor was she 
empowered to ru le on that issue. · 

I n  conclusion, tor the reasons stated above , the ALJ recommends that the 
· Board not apply the doctrine of col lateral estoppel to p reclude M r. Appleman from 
l itigating any claims relating to Cl ient #20 in this contested case proceed ing .  

645 Exhib i t  2 0  at pp. 5560-65. 
646 But s ince the Committee d id �ot present enough other evidence to revive this charge, the 

ALJ had recommended dismissal . See 1-J-3, below. 
647 . 

See M inn. Stat. § 1 76 . 1 35. 
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1 1 1 .  Recommendation  on  Charges to be Adjud icated 

At the · ALJ's request, on December 6, 2000 , the Committee submitted a 
Revised Claims List for inclus ion in  the record648 as its expression of the charges 
that are cu rrently per;�ding against Mr .  Appleman. The ALJ has evalu ated the 
Committee rep resentations in its Revised Claims List ,  together with the  Board's 
March 30, 2000, order on the Committee's M otion for Paf1ial Summary 
Disposition and the al legations contained i n  the Committee's N otice of Hearing,  
as amended . As a resu lt of that analys is ,  the ALJ makes the fol lowing 
recommendations to the Board concern ing the charges that are now ripe for 
adjud ication:  

Cl ient No .  1 :  The Not ice of Hearing ,  as amended, p rovides reasonable 
notice to Mr. Appleman and an adequate basis for asserting the fol lowing 
charges which the ALJ earl ier  identified in  connection with the Committee's 
motion for partial summary d isposit ion but which the. Board d id not d ispose · of 
summarily: Claim 1 - 1 ,649 Claim 1 -2 ,65° Cla im 1 - 4 ,651 and Cla im 1 -5 ,652 . Those 
claims are therefore sti l l  at issue and ripe  for adjudication .  Additional ly ,  even 
though the Committee has identif ied the fol lowing  charges as h av ing been 
"amended" or "new," they do not actual ly raise "new" matters because Mr . 
. Appleman had fai r  notice of their s ubstance in  the a l legations conta i n ed in the 
Notice of Hearing , as amended:  Cla im 1 -6 (amended)653 , C la im 1 -7 
(amended)654 , Cla im 1 - 1 0  (amended)655 , C la im 1 - 1 1 (am ended)656 , and C laim 1 -
1 3  (amended)657 , Claim 1 - 1 3 . 1  (new claim #)658 , and Claim 1 - 1 4  (new c la im #) . 659 

648 Exhibit 86 
649 See Notice of Hearing at �11 1 and 2 .  
650 See Notice of Hearing at  � ·3 .  
651 /d. 
652 See Notice of Hearing at 11 2 .  
653 See Notice o f  Hearing at 11 6 .  
654 /d. Although the N otice o f  Hearinq does not specifically mention an M M P f  perf ormed on 

Client # 1 , a claim ofsub�tandard interpretation of that test is fair ly embraced by refe re nces in 'fi 6 
to "several psychological tests , "  fai lu re to l i nk  those tests ''to h is  assessment and treatment for 
cl ient #1 , " and his failu re to cite "any reservations or qual i f ications concern ing the  val idity or 
rel iabi l ity of the conclusions form ulated and recommendations m ade." Furthermore,  the report of 
Dr. Cohen, which was provided to Mr. Appleman more than a year before the hearing ,  specifically 
addresses substandard interpretation of the M MPI .  See Exhibit 8 to Aff idavit of Norma n  J. Cohen 
dated June 1 0 , 1 999 (reintroduced into the hearing record as Ex�ib it 428) at pp. 6-7 . And ,  in  fact, 
in argu ing against summary disposit ion, Mr .  Appleman specif ical ly responded to D r. Cohen's 
opinion about the interpretation of the M M P I  for Client #1 on August 20 , 1 999. See Exhibit 2 to 
Affidavit of Michael A. Ap pleman dated August 20, 1 999 (reintroduced into the h earing  record 
asExh ib it 448) at pp. 25-26. 

655 See Notice of Hearing at 1111 7 and 8 .  
656 See Notice of Hearing at � 8 . 

. 
657 See Notice of Hearin

.
g at 11 7 .  

658 /d. 
659 See Notice of Hearing at �� 5, 9 ,  and 1 0 . 
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I n  summary, the ALJ concludes that the foregoing eleven charges are cu rrently 
at is

.
sue in this proceeding and are therefore ripe for f inal adjud ication. 

On  the other hand , the Committee has withd rawn the fol lowing charges, 
and they are no lon�er at issue in th is proceeding:  Claim 1 -3,  Claim 1 -8 ,  C lair:n 1 -
9 ,  and Claim 1 - 1 2.6 0 Moreover, the ALJ has concluded that what the Commrttee 
has identif ied as Claim 1 - 1 5  is s imply a more detai led restatement of charges 
that are al ready set out in  Claim 1·-6 and therefore should not be cons idered a 
separate charge. 661 Final ly ,  the ALJ concludes that Mr. Appleman d id not have 
fai r  notice of Claim No. 1 - 1 6  because there are no al legations in the Notice of 
Hearing that fairly state its substarice : .662 The ALJ therefore recommends that 
the Board d ismiss Claims Nos. 1 -3 ,  1 -8 ,  1 -9 ,  1 - 1 2, 1 - 1 5 , and 1 - 1 6 . 

Cl ient No. 2:  The Notice of Hearing ,  as amended , provides reasonable 
notice to Mr. Appleman and an adequate basis for assert ing the charges in Claim 
2-2 ,663 which the ALJ earl ier identified in connection with the Committee 's  motion 
for part ial summary disposition but which the Board did not d ispose of summari ly: 
That claim is therefore sti l l  at issue and r ipe for adjudication. Additional ly ,  even 
though the Committee has identified the fol lowing charges as havin g  been 
"amended" or "new," they do not actual ly raise "new" matters because Mr. 
Appleman had fai r notice of the ir  substance in the al legations · set out  in the 
Notice of Hearing,  as amended: Claim 2.,.6 (amended)664, C la im 2-7 
(amended)665 , and Claim 2-9 (new claim #)666 • I n  summary, the ALJ concludes 
that the foregoing four charges are currently at issue in this proceed ing and are 
therefore ripe for final adjud ication.  

· 

On the other hand , the Committee has withd rawn the fol lowing charges , 
and they are no longer at issue in th is proceeding :  Claim 2-1 , Claim 2-4, and 
Claim 2-5 .667 Moreover, the ALJ concludes that Mr. Appleman d id not h ave fai r  

660 Exhibit 86 at pp. 1 -2, 
661 "Fai lu re_ to. demonstrate an understanding of tests" may be evidence of substandard test 

interpretat ion but does not by itself appear to violate any rule or represent unprofessional 
· conduct. It appears to be a dimension less problem unless it results in a particular substandard 
test interpretation. 

662 1n Exhibit 86, the committee identified Claim 1 - 1 6  as a "new claim #." Even �hough Dr. 
Cohen covered the substance of the charges in that claim in h is reports and !he Committee 
subsequently presented re levant evidence at the hearing , nowhere in the Notice of H earing did 
the Committee even touch on maintaining test protocols for Cl ient #1 as an instance  of a rule 
violation or of unprofessional conduct. The Notice of Hearing at � 6 addresses "unnecessary and 
inappropriate" testing and inadequate interpretations of test results .. both of which concern Mr. 
App leman's cl in ical judgment. On the other hand, fai lure to maintain test protocols is a an alleged 
instance of improper record keeping, which Is not spec if ically discussed. 

663 See Notice of Hearing at � 1 4 . 
664 See Not ice of Hearing at � i 5. 
665 /d. 0 

666 See Notice of Hearing at � 1 6 . 
667 Exhibit 86 at p.2, 
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notice of either Claim No. 2-3 (amended) or Claim 2-8 (new cla im #)  because 
there are no a l legations in the Notice of Hearing that fai rly s tate their 
substance.668 The ALJ therefore recommends that the Board d ismiss C laims 
Nos.  2-1 , 2-3, 2-4, 2-5 , and 2-8. 

Cl ient No. 3 :  The Notice of Hearing ,  as ame nded , p rovides reasonable 
notice to Mr.  Appleman and an adequate basis  for assert ing the charges 
contained in Claim 3-5669 and Claim 3-6,670 which the ALJ earl ier identif ied in 
connection with the Committee's motion for partia l  summary disposit ion but 
which the Board did not dispose · of summari ly. Those claims are therefore sti l l  at 
issue and ripe for adjudication.  Additional ly, even though the

. 
Commi ttee has 

identified the fol lowing  charges as having been ''amended" or "new," they do not 
actual ly raise "new" matters because M r. Appleman had fair notice of their 
substance in the a l legations contained in  the Notice of Hearing ,  as a mended: · 

Claim 3-3 (amendedt \ Claim 3-4 (amended)672 , 3 - 1 0  (new c la im)673 and C laim 
3- 1 1 (new cla im #). 74 In summary, the ALJ concludes that the foregoing six 
charges are cu rrently at issue in this proceeding and are therefore r ipe for f inal 
adjudication .  

· 

On the other hand, the Committee has withdrawn the fol lowing charges , 
and they are no longer at issue in  this proceeding : Claim 3- 1 ,  C la im . 3-2 , and 
Claim 3-7.675 Moreover, the ALJ concludes that M r. Ap? leman did not have fair 
notice of Claims Nos. 3-8676 and 3-9 (new claim #)57 because there are no 

668 The · ALJ previously identified Claim 2-3 in October 1 999 as being a separate charge 
asserted by the Board based on the Affidavit of Dr. Cohen in support of the Committee's mcition 
for summary disposition ( Exhibit 66) . But s ince that time the Committee has never  acted to 
amend the Notice of Hearing to formally assert that charge. And in  Exh ibit 86 the Committee 
identified Claim 2-8 as a "new claim #."  And as previously discussed in connection with Claim 1 -
1 6 , fai lure to maintain test protocols . is a charge of improper record keeping,' wh ich i s  not fairly 
described anywhere in the Notice of Hearing with reference to C l ient #2. 

669 See Notice of Hearing at � 20. 
. 

670 See Notice of He'aring at 11 22. · But the issue  is l imited to whether Mr. Applem an's failure 
to maintain group therapy notes represents substandard documentation practice a n d  therefore 
unprofessional conduct in violation of Minn.  A. pt. 7200.5700, s ince the Board has a lready ruled 
that it did not violate Minn. A. ·pt. 7200.4900, subp. 1 a. See discussion in Part 1 1-A, supra. 

671 See Notice of Hearing at �� 1 9  and 20.  
. 

672 See Notice of Hearing at � 20. 
673 /d. 
674 See Notice of Hearing at � 21 . 
675 Exhibit 86 at p. 3 .  
676 The Notice of Hearing at � 1 9  alleges that the evaluation report for Client #3 contained 

"only brief information" about test results" and that Mr.  Appleman "fai ls to address other  tests 
administered or the relevance of those test." But neither of those allegations fa i rly suggest 
"making interpretive statements that were unsupported by test resu lts ,"  which is the c harge raised 
in C laim 3-8 . 

sn Although inappropriately diagnosing Cl ient #3 with somatoform pain d isorder i s  addressed 
in Dr. Cohen's original report (Exhibit 66) and both parties presented evidence on  this issue at the 
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al legations in the Notice of Hearing that fai rly state their substance . The ALJ 
therefore recommends that the Board d ismiss Cla ims Nos.  3-1 , 3-2, 3-7 , 3-8 ,  and 
3-9 . 

Cl ient No. 4: The Notice of Hearing ,  as amended, provides reasonable 
notice to Mr. Appleman and an adequate basis for assert ing the fol lowing 
charges which the ALJ earl ier identified in · connection with the Committee's 
motion for part ia l  summary · d isposit ion but which the Board did not d ispose of 
summari ly :  C laim 4-3, 678 Claim 4-5 ,679 and C laim 4-6 .680 Those c la ims are 
therefore st i l l  at issue and ripe for adjud ication . .  Add it ional ly, even though the 
Committee has identified the fol lowing charges as having been "am ended" or 
"new," they do not actual ly raise "new" matters because Mr. Appleman had fair  
notice of their substance in the al le�ations contained i n  the Notice of Hearing ,  as 
amended : Claim 4-7 (new claim #) 8 1 , Cla im 4-8 (new claim #)682 , and C laim 4-9 

· (new claim #) . 683 In summary, the ALJ concludes · that the forego ing eleven 
charges are cu rrently at issue in this proceeding and are therefore rip e  for f inal 
adjud ication .  

On the o ther  hand ,  the Committee has withd rawn the charges asserted in  
Claims A- 1 and 4-4 , and they . are no longer  at issue in th is  proceeding .684 
Moreover ,  the A LJ concludes that Mr. Appleman did not have fai r notic e  of Claim 
No. 4- 1 0  because there are no al legations in  the Notice of Hearing that fai rly 
state its substance . 685 The ALJ therefore recommends that the Board d ism iss 
C laims Nos.  4- 1 , 4-4, and 4- 1 0. 

Cl ient No.  5 :  The Notice of Hearing ,  as amended , provides reasonable 
notice to Mr. Appleman and an adequate basis for assert ing the charges 
contained in C laim 5-3686 and Claim 5-5 , !?87 which the ALJ earl ier ide nt if ied iri  

hearing, this charge was specified nowhere in  the  Not ice o f  H earing,  and the Com m ittee never 
took steps to amend the Notice of Hearing to include it before the hearing ended. 

e78 See Not ice of Heanng at 1] 27. 
679 See Notice of Heanng at ,m 29 a�d 30. The allegations in those paragraphs support a 

charge that Mr. Appleman fai led to provide adequate support for  the profess ional judgments that 
he made about Cl ient 11 4 .  but nowhere in the Notice of Hearing are there allegations to support a 
charge that he tailed to prov1de a third party payer with testing protocols when requested.  

680 See Notice of Hear 1ng at � 25 . 
. 681. See Notice of Heanng at � 26 .  

682 See Not ice of Hearing at � 30 . 
683 See Not ice of Heanng at � 26 .  
684 Exhibit" 86 at  pp .3-4 . 
6851n  Exhibit 86 .  the committee identif ied Claim 4- 1 0 , which is ·  d i rected at  fail ing to  maintain 

test protocols, as a '"new claim # . '" As previously noted , nowhere in the Notice of Hearing did the 
Committee allege fai lure to mainta1n test protocols for Client # 4as an instance of a ru le  violation 
or of unprofessional conduct 

686 See Notice of Hearing at �� 33 and 34 .. 
687 See Notice of Hearing at �� 35 and 36.  
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connection with the Committee's motion for partial summary dispos it ion but 
which the Board d id not dispose of summari ly. Those claims are therefore sti l l  at 
issue and ripe for adjudicat ion.  Additionally, even though the Committee has 

. ident ified the fol lowing charges as having been "amended" or "new," they do not 
actual ly raise "new" m atte rs ·because Mr. Appleman had fair notice of their 
substance in  the al legations contained in the Notice of Hearing ,  as amended: 
Cla im 5-8 (new claim #)688, C laim 5-9 (new claim #)689 , and C laim 5 - 1 0 (new 
cla im #) .690 I n  summary, the ALJ concludes that the foregoing five charges are 
cu rrently at issue in  th is proceeding and are therefore r ipe for f inal adjudication .  

On the other hand ,  the Committee has withdrawn the charges asserte.d in  
C laims 5 - 1 . 5-2, 5-4 ,  and 5-7, and they are no longer  at  issue  in  th is 
p roceeding . 691 Addit ional ly, the ALJ concludes that Cla im 5-6 (amended) raises 
no charges that are not al ready i ncluded within Cla im 5-5 and is therefore 
redundant. He furthe r  concludes that Mr. Appleman did not have fai r notice of 
Cla im 5- 1 1 (amended) because there are no al legat ions  in  the N otice of Hearing 
that fai rly state the substance of that charge.692 The ALJ therefore recom mends 
that the Board dismiss C laims Nos. 5 - 1 , 5-2, 5-4, 5-6 , 5-7, and 5- 1 1 .  

Cl ient No.  6 :  The Not ice of Hearing ,  as amended , provides reasonable 
notice to Mr. Appleman and an adequate basis for assert ing the charges 
contained in  C laim 6-3,693 which the ALJ earl ier identif ied in  connectio n  with the 
Committee's motion for  part ia l  summary disposit ion but wh ich the Board did not 
dispose of summari ly. That cla im is therefore st i l l  at issue . and r ipe for 
adjudication .  Addit ional ly ,  even though the Committee has identif ied the 
fol lowing charges as having been "amended" or "new,"  they do not actual ly raise 
"new" matters because Mr. Appleman had fai r  notice of their  substance in  the. 
a l legations contained in the Notice of Hearing ,  as amended: Claim 6-2 (amended 
claim #)694 ,  Claim 6-6 (amended claim #)695 , Claim 6-8 (new claim) ,  696 and C la im 
6-9 (hew cla im) ,697 and Cla im 6- 1 0 (new claim #) .698 I n  summary,  the  ALJ 

688 See Notice of Hearing at 1111 35 and 36. 
689 See Notice of· Hearing at 11 35. 
690 See Notice of Hearing at 11 37. 
691 Exhibit 86 at p .4 .  
692 In the Committee's Statement (Admin istrative Record, i tem 1 24) at p .  3S, it ident i f ied 

Claim 5-1 1 ,  relating to fa i lure to maintain test p rotocols , as a new claim that h ad been 
"inadvertently om itted" f rom the l ist of charges it had previously tendered as Exh ib it 86. But as 

. was the case with Claim 1 - 1 6 , fa i lure to maintain test protocols is a charge of improper record 
keeping, which is not fai rly stated anywhere in  the Notice of Hearing with reference to C l ien t  #5 .  

693 See Notic� of Hearing a t  11 40 .  
· 

694 
/d. 

695 See Notice of Hearing at 11 42. 
696 /d. 
697 See Notice of Hearing at 11 43. 
698 See Notice of Hearing at 11 4 1  . 
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concludes that the foregoing six charges are currently at issue i n  this p roceeding 
and are the refore ripe for final adjud ication .  

On the other hand, the Committee has withd rawn the charges asserted in  
Claims 6-1 , 6-4, 6-5 , and 6-7, and they are no longer at issue  in this 
p roceeding . 699 The ALJ therefore recommends that the Board d ismiss Claims 
Nos. 6�1 , 6-4, 6-5, and 6-7. 

Cl ient No. 7 :  The Notice of Hearing ,  as amended, provides reasonable 
notice to Mr. Appleman and an adequate basis for assert ing Claim 7-3 ,700 wh ich 
the ALJ earl ier identified in connection with the Committee's motion for partial 
summary disposition but which the Board did not d ispose of summari ly . 70 1 That 
claim is therefore sti l l at issue and ripe for adjudication .  

On the other hand, the Committee has withdrawn the fol lowin g  charges, 
and they are no longer at issue in this p roceeding:  Claim 7�1 , Claim 7-2 , and 
Claim 7-6 .702 Moreover, the ALJ concludes that Mr .  Appleman did not have fai r  
notice of Claim No . 7-4703 or of  7-7 (new claim) , 7-8 (new claim #)704 o r  7-9 (new 

. claim number) 705 because there are no al legations i n  the Notice of H e aring that 
fai rly state their substance. The ALJ therefore recommends that the Board 
d ismiss Claims Nos . 7-1 , 7-2, 7-4, 7-6 , 7�7, 7-8 , and 7-9 . 

699 Exhibit 86 at p. 5. 
700 See Notice of Hearing at � 49 .  
701 The Board did grant summary disposition of Claim 7-5,  so it is no longer at issue at this 

stage of these proceedings. 
702 Exh ibit 86 at pp.S-6. 
70�he ALJ originally identified Claim 7-4 as being a charge that the Committee was q.sserting 

against Mr. Appleman based· on -the Committee's reference to expert testimony g iven by Dr. 
Cohen in his affidavit he tendered in connection with the motions for summary d isposit ion.  (See 
Exhibit 83.) D r. Cohen did cover the substance of the charges in that claim in h is reports  and the 
Committee subsequently presented relevant .evidence at the hearing, but the Notice of Hearing 
only speaks to improper record keeping. (Notice of Hearing at � 49) Alleging that Mr .  Appleman 
had made s ubstandard interpretations of Cl ient #Ts test results essentially addresses h is cl inical 

. judgment, which is not fairly brought into question in the Notice of Hearing.  Again·, the Comm ittee 
did not subsequently amend its Notice of Hearing to i nclude that charge before the  hearing 
ended. 

· 

704 As with Claim 7-4, th is is essentially an alleged instance of substandard clinical j udgment, 
which is not fairly embraced by the alleged violations of bi l l ing and record keep ing  standards 
alleged in 1]� 48 and 49 of the Notice of Hearing. 

705 Although the Committe.e presented testimony and documenta
.
ry evidence at the hearing 

tending to prove that Mr. Appleman fai led to el icit or document client history that bore on the 
reliabi lity of his conclusions (Claim 7 -7), that he tailed to refer Cl ient #7 for a neuropsychological 
evaluation (Claim 7-8) ,  and that he prepared a substandard treatment plan for Client #7 (Claim 7-
9) , there were no allegations in the Notice of . Hearing, as amended, that fairly in formed Mr . 
. Appleman that he was being charged with those th ings. 
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Cl ient No.  8 :  The Notice of Hearing ,  as amended, provides reasonable 
notice to M r. Appleman and an adequate basis for Cla im 8/9-3706 and Claim 8/9-
1 1 707 , which the ALJ earl ier  identified in connection with the Committee's motion 
for partial summary d ispos it ion but which the Board did not d ispose of summarily. 
Those claims are therefore. st i l l  at issu-e and ripe for adJudication. Addit ional ly, 
even though the Committee has iqentified Claim 8/9- 1 7 8 and Claim 8/9- 1  . 1  as 
having been "amended" or "new," they do not actual ly raise "new" matters 
because M r. Appleman had fair not ice of their substance in the a l legations 
contained in the Notice of Hearing .  In summary, the A LJ concludes that the 
foregoing fou r cha

.
rges are currently at issue in this p roceeding and are therefore 

ripe for f inal adjud icat ion .  

On the other hand , the. Committee has withdrawn the fol lowing charges,  
and they are no longer at issue i n  th is proceeding:  Cla im 8/9-2,709 Cla im 8/9-5 , 
Claim 8/9-6,  Claim 8/9-9 ,  and Claim 8/9- 1 0 .71 0 Moreover, the ALJ has concluded 
that Claim 8/9-4 shou ld be dismissed because it either dup l icates the m atte rs 
a l leged in Claim 8/9-371 1 or ,  if not, it a l leges matters of which M r. Appleman d id 
n·ot receive fai r notice i n  the Notice of Hearing .71 4 The ALJ therefore · 

recommends that the Board d ism_iss Cla ims Nos. 8/9-2 , 8/9,..4 ,  8/9-5 , 8/9-6 ,  8/9-9 , 
and 8/9- 1 0 . 

Sex Offender C la ims :  The Notice of Hearing , . as amended , p rovides 
reasonable notice to Mr .  Appleman and an adequate basis for asserting the 
fol lowing charges whic;h the ALJ earl ier identified in connection with the 
Committee's motion for partial summary d isposition but which the Board d id not 

706 See Notice of Hearing at � 67 and 68.  
707 See Notice of Hearing at  � 58.  The Board did grant summary disposition of  C la ims 8/9-7 

and 8/9-8, so they are no longer at issue at th is stage of these proceedings.  
708 See N-otice of Hearing at � 55 .  
709 Not ind icated as withd·rawn · on Exhibit '86 1)ut so indicated on Exhibit 83A, wh ich the 

Committee prepared subsequently. 
710 Exhibit 86 at pp.6-7. 
711  Claim 8/9-4 original ly appeared in Exhibit 83 , .  The ALJ characterized it as charg ing that 

Mr. Appleman made "interpretations of tests that were not based on valid or appropriate 
supporting information .'' In �� 67 and 68 of the Notice of Heari ng ,  the Committee s imply a l leged 
that Mr: Appleman's cl ient records lacked documentation that he admin istered certain tests. If the 
Committee' s charge in Claim 8/9-4 is s imply that the absence of test protocols per se renders his 
test interpretations invalid or inappropriate, it is not really a new charge but essentia l ly a 
restatement of the charge made in Claim 8/9-3 

71 2 On the other hand, if the charge
. 

in Claim 8/9-4 i s  that Mr.  App leman exercised 
substandard cl inical j udgment in interpreting tests , that charge was n ecessarily based expert 
testimony given by Dr. Cohen in the affidavit he tendered in connection with the m ot ions for 
summary disposition. Even though Dr. Cohen covered the substance of the charges in that claim 
in his reports and the Comm ittee subsequently presented relevant evidence at the hearing, 
nowhere in the Notice of Hearing did the Committee fairly make that charge. N o r  did it 
subsequently amend its Notice of Hearing to inc lude that charge before the hearing ended.  
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d ispose of summarily: Claim OF- 1  ,7 1 3 Claim OF-5,71 4 Claim OF- 1 0 ,71 5 and Claim 
OF-1 1 7 1 6  . . Those claims are therefore sti l l  at issue and ripe for adjud ication . · 
Add itional ly, even though the Committee has identified the fol lowing charges as 
having been "amended , "  they do not actual ly raise "new" matters because Mr. 
Appleman had fair notice of their substance in the al legations contained in the 
Notice of Hearing,  as amended: C laim OF-6 (amendedf17 and Cla im OF-9 
(amended) ,7 1 8  .OF- 1 6 (new claim #) ,7 1 9 OF- 1 7  (new claim #) ,720 OF- 1 8 (new claim 
#) ,721 OF- 1 9 (new claim #) ,722 and OF-20 (new claim #)723. In  summary ,  the ALJ 
concludes that the foregoing eleven charges are cu rrently at issue  in this 
proceeding and are therefore ripe for final adjudication . . 

On the other hand, the Committee has withdrawn Claim O F-4 , and it 
therefore no longer at issue in this .P roceeding?24 Morever, the ALJ concludes 
that Mr. Appleman did not have fai r  notice of Claim No. OF-1 5 (new claim #) . 
because there are no al legations in  the Notice of Hearing that fai rly state its 
substance:725 So the ALJ recommends that the Board d ismiss C laims Nos .  OF-4 
and OF- 1 5 .  

Cl ient No. 20 : The Notice ·Of Hearing ,  as  amended ,  provides reasonable 
notice to Mr. Appleman and an adequate basis for assert ing the fol lowing 
charges which the ALJ earl ier  identified in . connection with the Committee's 
motion for partial sum mary d isposition but which the Board did not d

.
i spose of 

summarily: 20- 1 ,726 C laim 20-5,7�7 C laim 20-6 ,728 C laim 20-8 ,729 Cla im 20-9 ,730 

71 3 See Notice of Hearing at � b .  
7 1 4  See

. 
Not ice of  Hearing at �� b and 98.  

715 See Notice of Hearing at �� 1 1 7 , 1 1 8 , 1 29 and 1 46 .  
71 6  See Notice of Hearing at �� 88 and 89. The Board did g rant summary d isposition of 

Claims OF-2, OF-3.  OF-7, OF-8, O F-1 2, OF-1 3, and OF�1 4 ,  so those seven cha rges are no 
longer at issue at this stage of these proceedings. 

· 
717 See Notice of Hearing at � 1 47 .  
71 8 See N()t ice of He;rr ing .at. �� 8 1 _, 93 ,  1 02, 1 09,  1 25 ,  and 1 42 .  
71 9 See Notice o f  Hearing at � 1 1 9 .  
720 See Notice of Hearing at �� 1 33 ,  1 34 ,  1 35 ,  and 1 38.  
721 See Notice of Hearing at �� b, 8 1 , 93,  1 02.  and 1 27 .  
722 See Notice of Hearing at �� 8 1 , 93, and 1 09 .  
723 See Notice of Hearing at � 96 .  
724 Exhibit 86 at  pp. 7 .  
725 1n Exhibit 86 ,  the committee identif ied Cla im OF- 1 5  as a "new claim #." Again ,  even 

though Dr. Cohen covered the substance of the charges in that c laim in h is reports and the 
Committee subsequently presented relevant evidence at the hearing, nowhere in t he  Notice of 
H earing did the Committee al lege fa i lure to maintain test protocols for sex offender cl ients as an 
instance of a rule  violation or  of unprofessional conduct. 

726 See Notice of Hearing at �� 1 53, 1 56 ,  1 57 ,  and 1 59 through 1 63 .  
727 See Notice of  Hearing at �� 1 54 through 1 57 and 1 59 through 1 61 .  
728 See Notice of Hearing at �� c, 1 55,  and . 1 60. 
729 See Notice of Hearing · at � c . 1 55,  and1 63.  
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and Claim 20- 1 0 ,731 . Those claims are therefore st i l l  at issue and ripe for 
adjud ication.732 Next, even though the Committee has identified the fol lowing 
charges as being "new," they do not actual ly raise "new" m atters because Mr. 
Appleman had fai r  notice of their substance in the al legat ions contained in the 
Notice of Hearing, as amended: C laim 20-1 1 �new cla im #) ,733 Cla im 20- 1 2  (new 
claim . #) ,734 and Claim 20- 1 3  (new claim # ) .73 I n  summary ,  the · ALJ concludes 
that the nine charges are currently at issue in this p roceeding and are therefore 
ripe for final adjudication .  . 

· 

On the other harid,  the . Committee has withdrawn C laims 20-3 and 20-
4 ,736 and they are no longer at issue ·i n  this proceeding .737 

· And for the  reasons 
d iscussed in Part 1 1 -B,  above , thE? ALJ recommends that the B oard d i smiss  Claim 
20-2. The ALJ therefore recommends that the Board d ismiss  those th ree c la ims. 

Cl ient No. 21 : The Committee did not p lace any c la ims conce rn ing Cl ient 
.#2 1 at issue in its ear l ier motion for summary d ispos it ion .  Because  of that ,  
neither the ALJ nor the Board have previously attempted to identify or to 
characterize any ch-arges that the Notice of Heari ng might contain concerning 
services that Mr. App leman provided to C l ient #21 . So  the issue with respect to 
C l ient #21 is simply whether or not the N otice of Heari ng ,  as amende d ,  p rovided 
an adequate basis for and reasonable notice to Mr. Appleman of the c la ims that 
the Committee is now asserting with reference to C l ient #2 1 . After eval u at ing the 
al legations in the Notice of Hearing ,  the ALJ concludes that the Notice of H earing 
does provide Mr. Appleman with reasonable notice of the fol lowin g  · charges: 
Claim 2 1 - 1 ,738 . Claim 2 1 -3 ,739 and Claim 2 1 ·5 .740 · Those three c la ims are 
therefore at issue and ripe for adjudication .  

. 

On the other hand, the ALJ concludes that the Notice of Hearing  does not 
provide Mr. App leman with fair and reasonable notice of the charges descri bed in 

730 See Notice of Heanng ai � c and 1 Si 

731 · See Notice of Hearing at � c and 1 63.  
732 The Board d id grant summary d isposition of Claim 20-7 , so that  charge is n o  longer at 

issue at this stage of these proceedings. 
733 The Committee's al legation in the Notice of Hearing at � 1 63 that "[r]esporident's records 

for cl ient #20 contain no data pertaining to the W RAT, the Strong-Campbell- I nterest Test or the 
Career Assessment Test" g ives reasonable notice of fa i lure to m aintain test protocols . 

734 See Notice of Hearing at � 1 58 .  
. 

735 See Notice of Hearing at � 1 64.  
736 In the Committee's Statement (Admin .  Record) at  p. 27, the. Committee stated that i t  was 

el iminating Claim 20-4 because it was dupl icative of Claim 20-9 . 
· 

737 Exhibit 86 at p. 8. 
738 See Notice of Hearing at �� 1 73 and 1 82. 
739 See Notice of Hearing at � 1 73. 
740 See Notice of Hearing at ,m 1 77 through 1 8 1 and 1 86 .  
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Claim 2 1 -2741 or  Claim 2 1 -4742 because there are no al legations in the Notice of 
Hearing that fai rly state their substance. The ALJ therefore recommends that the 
Board dismiss Claims Nos.  21 -2 and 2 1 -4.  

Cl ients Nos. 22 and 23: I n  i ts matron for summary disposition , the 
Committee only included one charge each relating to Cl ients #22 and #23.743 
Si nce the Board g ranted summary disposit ion of both claims, neither is cu rrently 
at issue. The Committee has asserted no other charges against Mr. Appleman 
with reference to those two cl ients . 

General C la ims:  I n  its earl ier motion for partial summary disposit ion,744 
the Committee did not assert any generalized charges of l icensure violations that 
involved more than one cl ient or that did not d i rectly involve any c l ient .  But in 
Exhibit 86, which the Committee fi led after the hearing ,  i t  has asserted four such 
claims . Whether or not the Committee may assert those claims depends on 
whether the Notice of Hearing,  as amended , provided an adequate basis for and 
reasonable notice to Mr. App leman of those claims .  After evalu at ing ·the 
al legat ions in the Notice of Hearing ,  the ALJ concludes that the Notice of Hearing 
does provide Mr. Appleman with reasonable notice of the fol lowing charges : 
General C laim 2 ,745 General Claim 3 ,746 and General C laim 4.747 Those three 
claims are therefore at . issue ,  with in the l imitations described in the 

;� accompanying footnotes ,  and ripe for adjudication to that extent. 

· But the Committee did not amend the Notice of Hearing to inClude any 
al legations of misconduct occurring after  th is proceeding began. The ALJ 
therefore concl udes that the Notice of Hearing does not provide Mr. Appleman 

741 Although Dr. Cohen gave opin ions at the hearing about how Mr. Appleman may have 
fai led to document cultural factors that could have affected Client #21 's performance on certain 
test, there are no such allegations in the N otice of Hearing.  

742 As is the case with must other c l ients , the Notice of  Hearing does not allege that Mr. 
Appleman failure to maintain test protocols for Client #21 was an instance of a rule v iolation or of 
unprofess ional conduct. 

743 Claims Nos.  22- 1 and 2.3- 1  in Exh ibit 83 .  
744 Admin istrative Record , Items 62 and 63 .  
745 See Notice of  Hearing at  �� 6 ,  1 5 , 1 9 , 26, 36 and 42 .  The allegations in the Notice of 

Hearing reasonably cover deficiencies in reporting the results of the Wide Range Achievement 
Test with reference to Clients #1 through #6, #8 and #20. B ut the allegations in the Notice of 
H earing are insufficient to support the same charge with reference to Clients #7 and # 1 1 .  

746 See Not ice of Hearing at �� 6 ,  1 5 , 1 9 , 42 and 1 63. The allegations in the Notice of 
Hearing reasonably cover improper bi l l ing· for the Goldberg stress test with reference to Cl ients #1  
through #3 ,  #6 and #20. But the allegations in the Notice of H earing are insufficient to support 
the same charge with reference to Cl ients #4, #5, and #21 . 

747 See Notice of Hearing at �� 1 5 , 49 ,  67, 68,  1 63 ,  and 1 8 1 .  The allegations in the Notice of 
Hearing reasonably cover the charge of bi l l ing without documentation of test adm inistration with 
reference to Ciients #2, #7 through #9, #20,  and #2 1 . But the al legations in the Notice of Hearing 
are insufficient to support the same charge with reference to Clients # 1 , #5 and # 1 1 .  

1 1 9 



.
with fair and reasonable notice of the charges described in  General C la im  1 ,748 
which al leges misconduct that occurred after the Board in i tiated th is  l icensing 
proceeding against Mr. Appleman.749 The ALJ therefore recommends that the 
Board dismiss General Cla im 1 .  

IV. B u rden and Standard of Proof 

In a proceeding affecting a p rofessional l icense, the l icens ing body 
normally has the burden of establ ishing the facts requ i red to support each of its 
claims by a preponderance of the evidence .750 Moreover, · in M innesota 
administ rative practice , the standard of proof is preponderance of the evidence 

·. u n less substantive law establ ishes · a different standard.751 Ne ither  the 
Psychology Practice -Acf52 nor any other statute specifically addresses the 
standard of proof in psychologist d iscipl inary proceedings .  So ,  as the Court of 
Appeals recently confi rmed , the standard of 'p roof in . a proceedin g  such as this is 
preponderance of the evidence.753 But in the earUer  case of In the Matter of 
Wang,754 the Minnesota Supreme Court indicated that even though  the 
p reponderance standard appl ies,  

. . . p roceed ings brought on . behalf of the state , attacking a 
person's professional and personal reputation and character and  
seeking to  impose discip l inary sanctions ,  are no ord inary 
proceedings .  We trust  that in all p rofessional d iscip l inary matters ,  
the f inder of  fact, bearing in mind the g ravity of the decis ion to be  
made, will be  persuaded only by evidence with heft. The 

748 Although Dr .  Cohen gave opinions at the hearing about how Mr. Appleman may have 
fai led to document cultural factors that could have affected Cl ient #21 's performance on certain 
test, there are no such allegations · in the Notice of Hearing. 

749 I n  order to place the charge of providing false or m isleading affidavit and h earing 
testimony at issue, the Committee clearly was obl iged to amend its Notice of H earing. ( See Minn . . 

R pt. 1 400.5600, subp. 5. )  Moreover, In re Ru.ffC�Iol .3�0 U.S.  544, 551 ( 1 968)  suggests that even 
with such an amendment; the ALJ would have been obliged to g ive Mr. Appleman �a reasonable 
t ime to prepare to meet the new issues or al legations if requested." (M inn .  R pt. 1 400.5600, 
subp. 5.) Since the Committee met none of the procedural or constitut ional prerequ is ites with 
respect to th is charge, itcan not be asserted against Mr. Appleman in this proceeding.  

750 Minn .  R .  pt .  1 400.7300. subp. 5,  provides that: 
The party proposing that certain action be taken must prove the facts at issue by 

a preponderance of the evidence, un less the substantive law provides a d iffe rent 
burden or standard. A party asserting an affirmative defense shall have the burden 
of proving the existence of the defense by a preponderance of the evidence. I n  
employee discipl inary actions ,  the agency o r  polit ical subdivision in it iat ing the 
discipl inary action sha l l  have the burden of  proof. 
751 Minn .  R.  pt. 1 400.7300, subp. 5;  In the Matter of Frie.denson, 574 N .W .2d 463, 466 (M inn .  

App. 1 998) .  
752 . 

. M inn .  Stat. § 1 47.09 1 . 
753 In the Matter of Friedenson, supra. 
754 441 N .W .2d 488 (Minn. 1 989 ) .  
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reputation of a profession , and the reputation of a p rofessional as 
wel l  as the publ ic's trust are at stake . 

* * * 

I n  a discip l inary proceed ing ,  if reasonable m inds are to accept as 
adequate f indings made under a preponderance standard , it .is th is 
cou rt's view these f indings must be reasonable in  the context of 
the record as a whole ,  having in  mind ,  as a reasonable person 
would ,  the seriousness of the matter under review.755 [Emphasis  
supp l ied.] 

Here ,  there is no apparent d isagreement among the parties about what 
effect the language in Wang has on the standard of proof in th is matter. Rather 
than estab l ish ing an upward departure from the preponderance standard ,  the 
M innesota Supreme Court was addressing the quality of the evidence that should 
comprise a preponderance in professional .d iscip l inary p roceedings.  In other 
words, in deciding whether a preponderance exists , the f inder of ·fact must. . 
assess the qual ity , as wel l  as the quantity, of the evidence , and dete rm inations of 
whether the l icensing authority has estab l ished a preponderance must be based 
on evidence of good qual ity that takes into ac.count "the g ravity of the d ecis ion to 
be made" and the fact that "reputation of a profession,  and the reputation of a · 

professional as we l l  as the pub l ic's t rust are at stake . "756 

v. 

Appl icable Professional P ractice Standards 

A. The legis lature's approach to practice standards 

The legislature has chosen . to regu late the practice of psychology in 
Minnesota by enacting a system of p rofessional l icensure that is admin i stered by 
the Board . Un l icens�Q . p�n)qns may not engage in that profess ion ,757 . and 
l icensed professionals are obl iged to conduct themselves in certain ways o r  face 
l im itations on or loss of the i r  l icenses.758 I n  professional l icensu re systems such 
as th is ,  p rofessional practice standards - that i s ,  standards for exercising 
professional ski l l ,  judgment, and methods - may come from one of two 
sou rces?59 I n  some cases the legis lature has enacted statutory p ractice 

755 441 N .W .2d at 492. 
756 /d. 
757 Minn. Stat. § 1 48 .907,  subd . 1 .  
758 Minn. Stat .  § 1 48.94 1 . 
759 A distinction can be made between professional practice standards and other  types of 

conduct, such as criminal behavior, that may disqual ify a practit ioner from holding a l icense. For 
example, in Minn .  Stat. § 1 48 .94 1 , subd. 1 ,  the legislature l ists several types of disqual ifying 
behaviors that do not necessarily relate to a practitioner's professional competence or abi l ity to 
provide psychology ser-Vices . 

· 
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standards whi le in  othe r  cases it has primari ly re l i.ed on the l icens ing a uthority to 
estab l ish p ractice standards by ru le. 

In the case of the medical. profession,  the legis lature has assumed primary 
responsibi l ity for estab l ish ing professional p ractice standards by enactin g  them in 
statute.760 So in  its d isc ip l inary p roceedings ,  the Board of Med ical P ractice 
i nterprets and appl ies the legis lature's statutory practice standards to the facts of 
the case.  As a consequence , its rules are mainly concerned with l icensure 
p rocess .761 On the other  hand,  the legis lature has taken a somewh?,t d ifferent 
approach in  estab l ish ing practice standards for psycholog ists. W hen the 
leg is lature f i rst enacted the Psychology Practice Ace62, it chose to g ive the Board 
primary responsib i l ity for estab l ish ing ethical and p ractice standards for the 
profession by · 

adopt[ingJ a code of ethics to govern app ropriate p ractices o r  
behavior ,  as  referred to in  section 1 48 .89 .  The board sha l l  f i le such 
a code with the secretary of  state at least 30  days p rior to the . 
effective· date of such .code.763 

And the legis lature in it ial ly l im ited its role to expressin g  some b road pri nc ip les to 
gu ide the Board in fashioning rules to establ ish . p ractice standa rds for 
psychologists: · 

( 1 ) The psychologist recognizes the boundaries of h i s  
competence and the l imitation o f  h i s  techn iques and does not offe r  
servi'ces or use techniques that fail to meet professional standards 
established in particular fields. 

(2) The psycholog ist who engages in p ractice assists h is . 
c l ient in obtain ing professional he lp for a l l  important aspects of h i s  
problem that fal l  outs ide the boundaries o f  the psychologist' s  
competence. 

(3) A psychologist does not claim either d i rectly or  ind i rect ly 
or  by impl ication professional qual if ications that differ from actua l  
qualif ications ,  nor  'does he misrepresent h is  aff i l iation with · any 
institution ,  organizat ion ,  or  individual , · nor  lead others to  assume 

760 5 . s § ee Minn. tat. 1 47 .09 1 ,  subd. 1 .  
761 But the legis lature · has g iven both of those boards to supplement statutory practice 

standards with rules . And, in fact, the Board of Dentistry has done so. See M in n .  R . . pts . 
3 1 00.6200 and 3 1 00.6300. 

762 See Laws ' 1 973, c. 685,  § 1 1 .  
763 /d., as amended, codified as Minn . Stat. § 1 48 .98 . . · 
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that he has aff i l iations that he does not have .764 [Emphasis 
suppl ied. ]  

Except for technical changes to reflect gender neutral ity,765 those legis lative 
governing principles have remained unchanged over the years. 

B. Psychology practice standards establ ished by rule 

I n  establ ishing professional practice standards by ru le,  l i�:;ensing 
authorit ies may take one of two general approaches - either spel l ing practice 
standards out in the ru les or incorporat ing practice standards estab l ished 
elsewhere by reference. In it ial ly, the Board of Psychology responded to the · 

legis lature's di rective by adopting ru les contain ing expl icit p ractice standards and 
a code of eth ics . Those ethical ru les consisted solely of a series of specific 
obl igations,766 and they did not attempt to incorporate by refe rence any 
p rofessional standards that the ru les d id not expressly describe. But that 
approach changed in 1 989 when the Board amended its rules by add ing the 
fol lowing provision to the code of conduct for psycho log ists: 

A psychologist must n·ot engage in any unprofessional conduct.  
Unprofessional conduct is any conduct violating parts 7200 .4600 to 
7200 .5600 or violating those standards of professional behavior tha t  
have become established by consensus df the expert -opinion o f  
psycholo�ists as reasonably necessary for the protection o f  the public 
interest. 7 7 [Emphasis suppl ied . ]  . 

I n  other words ,  in addition to being subject to standards of conduct and p ractice 
that were expressly stated in the Board's ru les, the profess ional behavior of 
M innesota psychologists would thereafter also be governed by the standards that 
were commonly accepted by practic ing psychologists as reasonably necessary to 
p rotect the publ ic . The very language of the 1 989 rule amendment ind icated that 
the Board i ntended to adopt the .!\� innesota Supreme Court's definit ion of 
"unprofessional · conduct," in Reyburn v. Minnesota State Bd. of Optomertry, 768 
namely: 

'Unprofessional conduct' is conduct which violates those 
standards of professional behavior which through professional 

764 Minn.  Stat. § 1 48.98 ( 1 976) .  
765 See Laws 1 986.  c. 444. 
766 See, lor example. Chapter ? ,  M innesota Code of Agency Ru les (MCAR), § 1 0 .008 ( 1 982).  

When responsibi l ity for publ ish ing agency rules was transferred- to the Revisor of Statutes on J uly 
1 ,  1 983 ,  the Board's ethical code was incorporated into Minnesota Ru les. See Minn .  R.  pt. 
7200.4500 - 7200.5500 (1 983) and subsequent editions of Minnesota Ru les. 

767 Minn. R. pt. 7200.5700 ( 1 990 Supp. ) ,  adopted on July 1 0, 1 989 .  See 1 4  State R egister 
74. 

768 78 N.W.2d 35 1  (Minn .  1 956) 
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experience have become establ ished,  by the . consensus of . the 
expe rt opin ion of the members, as reasonably necessary for the 
protection of the publ ic inte rest. · In estab l ish ing the necessity for 
and the existence of such standards, every member  of the 
profession should be regarded as an expert. 

' *  * * There is  a moral dere l iction in  fai l u re by any member of a 
profession to apply in ·professional p ractice the standards which , by 
consensus of op in ion in the profession ,  are necessary . '  

' 

What consti tutes unprofessional conduct by an optometrist m ay . 
be determined by those standards which are commonly accepted 
by those practicing the profession in  the same te rritory. 

* * * 

The board is thereby empowered to. declare as 'unprofessional' only 
such conduct .as fails to conform to those standards of professional 
behavior which are recognized by a consensus of expert opinion as 
necessary for the public's protec;tion. I t  fol lows that the board is n ot 
dete rmin ing when and upon whom the de legated d iscretion a ry 
power is to take effect but i s  s imp ly ascerta in ing the existence of a 
member's acts or omissions which, if they violate the accepted 
standards of professional behavior, automatical ly bring th.e law i nto 
operation by its own terms.769 [Emphasis supp l ied . ]  . 

. 

The definit ion of "unprofessional conduct" in the 1 989 ru le  amendment is 
identical to first part of the Court 's defin it ion in Reyburn. The ALJ fu rther . 
concludes that the Minnesota Supreme Court did not intend the subsequent 
descriptor, "those standards which are commonly accepted by those p racticing 
the profession in the same territory," to be yet another  or d ifferent  standard but 
rather just another way of describ ing i ts In it ia l  defin ition.  

· 

I n  1 99 1  there was a major overhau l  of the P sychology Practice Act770 in 
which the leg islatu re enacted much of i ts cu rrent version . I n  that revis ion  the 
legis lature added a declaration of pol icy to the Psychology P ractice Acf71  that 
indicated approval of the Board 's 1 989 decision to  incorporate the Reyburn 
def in it ion of unprofessional conduct into its ru les: 

The practice of psychology in Minnesota affects the pub l ic 
healtt:'l ,  safety, and welfare .  The regu lations i n  sections 1 48 . 88 to 
1 48 .98 . protect the publ ic from the pract ice qf psychology by 
unqual ified persons and from unethical · or unprofessional conduct 

769 /d. at 355.  
no See Laws 1 99 1 , c. 255.  
m Minn. Stat. §§ 1 48.90 through 1 48 . 98 . 
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by persons l icensed to practice psychology.772 
suppl ied . ]  

[Emphasis 

I n  summary, the ALJ concludes that the standards for assessing Mr. Appleman' s 
professional and ethical practices prior to May 1 5 , 1 993 ,  are the specific practice 
and eth ical obl igations l isted in the ru les that were then in effect as wel l  as the 
Reyburn test, wh ich the Board had incorporated into its rules in 1 989.  

C. Psychology practice standards enacted by the leg is lature 
i n  1 993 

Effective May 1 5 , 1 993 ,  the legis lature s upplemented the practice 
standards in the Board's ru les by specifical ly enumerating ten kinds of behavior 
for which the "[B]oard may impose d iscip l inary action . . .  against an appl icant or 
l icensee."773 Among the legislativ(31y enumerated g rounds for d isc ip l ine was 
engagi'ng in 

unprofessional conduct or any other conduct which · has the 
potential for causing harm to the public, including any departure 
from or failure to conform to the minimum standards of acceptable 
and prevailing practice without actual injury having to be 
established;774 [Emphasis suppl ied. ]  

Although the legis lature worded i ts definftion of unprofessional conduct s l ightly 
different from the Reyburn test , the import of the two .tests is the same.  And 
there is no evidence that the legis lature meant the standard to be anything 
d i fferent from what the Board had previously incorporated into i ts ru les .  W hat the 
legislatu re did clearly intend by making this particu lar  statutory change was to 
make it unnecessary for the Board to establ ish that . unprofessional conduct 
resu lted in actual injury to a cl ient in. order to impose d iscipl inary action .775 

I n  summary ,  the incidents_ g iyipg ris� to . th13 Committee's . charges of 
unprofessionai conduct by Mr. App leman occurred both before and after May 1 5 , 
1 993. And the ALJ concludes that both before and after that date the Board had 
the authority to discipl ine a psychologist for engaging in unprofessional conduct 
The ALJ further concludes that there was no essential d ifference i n  the legal 
definit ion of unprofess ional conduct before or after M ay 1 5 , 1 993.  The essence 
of unprofessional conduct in both time periods was conduct that fe l l  short of 

m Laws 1 99 1 , c. 255, §4, codif ied as Minn .  Stat. § 1 48.88 1 . 
m Laws 1 993, c. 206, § 1 8 , cod ified as M inn .  Stat. ·§ 1 48.94 1 , subd. 2 .  
774 /d. at  paragaph (3 ) .  This amendment to  the  Psychology Practice Act became effective on 

May 1 5 , 1 993.  ( See Laws 1 993,  c. 206, §26 .)  Most of the other nine types of d isqual ifying 
behaviors that the legis lature enumerated do not necessarily relate to a practitioner's p rofess ional 
competence or abil ity to provide psychology services. 

775 The ALJ notes , however, that there was nothing in the Board's pre- 1 99 3  ru les or in  . 

. 
Reyburn suggesting that actual injury was a preconditron to discip l ine.  
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those standards which were commonly accepted in  the . State of M innesota by 
practicing psychologists .775 And in determin ing whether com monly accepted 
standards exist, one must look to those standards of professional behavior which 
are recogn ized by a consensus of expert opin ion C?-S necessary for the publ ic's 
protect ion.777 · Final ly, du ring neither time period is actual injury to a c l ient a 
p recondit ion to discipl inary action .  

D. The function  of the APA's Eth ical Pr inciples in  estab l i sh ing  
practice standards 

Since 1 982 the Board's d iscip l inary ru les have made reference to the 
American Psycholog ical Associations (APA) Ethical Principles of Psychologists 
and Code of Conduct (APA Ethical P rinciples) :778 -

Subp.  4 .  Aid to i nterpretation .  The Ethical P rincip les of 
Psychologists and Code of Conduct shal l  be used as . an aid i n  
resolving any ambigu ity which may arise in  t he  interpretation o f  the 
ru les of conduct. However, in  a confl ict between the ru les of 
conduct and the ethical principles, the ru les of conduct shal l  p revail .  
The Ethical Princip les of Psychologists and Code of Conduct ,  
publ ished in American Psychologist by the American Psycholog ical 
Association ,  December 1992, is incorporated by reference and is 
avai lable at the state law l ibrary .  I t  is not subject to ·frequ ent  
change .779 -

ns The · Committee fram ed most op1n1on questions to its expert witnesses in  terms of 
"minimum standards of acceptable and prevai l ing practice in the State of Minnesota in the early to 
m id 1 990s." Mr. Appleman framed many of h is opin ions in terms of "commun ity standards ."  I n  
this report, the ALJ refers most frequently to "usual and customary prevai l ing standards of_ 
professional behavior and practice . "  Moreover, none of these formulae reflect verbatim any of 
the three, somewhat different desriptions of st�ndards iound·· in- F1�ybum,· 1n ·sratute; or in rule.  
The AU considers the differences in phasing to be immaterial. I t  is clear that the parties, the 
ALJ ,  the courts , the leg islature, and the Board are all talking conceptually about the same set of 

· standards from the same source - i .e . ,  standards that a consensus of practitioners e m ploy in 
their dai ly practices . 

· 

777 In its post-hearing submission ,  the Committee also argues that the 
"
standards for 

determining whether unprofessional conduct has occurred are synonymous with the legal 
standards for determining whether a psychologist has committed professional n eg l igence. 
(Complain Resolution Committee's Post-Hearing Memorandum of Legal Points and A uthorities 
{Admin istrative Record. Item # 1 23) at pp.  6-1 1 )  But it is unnecessary to determine whether or not 
professional negl igence also necessarily constitutes unprofessional conduct. Al l  that is at issue 
here is whether Mr. Appleman engaged in conduct that f its the legal defin it ion of unprofessional 
conduct. Moreover, none of the expert witnesses who testified in this matter were exam ined in 
terms of whether  Mr. Appleman had been negl igent in his evaluation and treatment of c l ie nts. 

ns Exhibit 35. 
m See 7 MCAR § 1 0.08 A.  4 .  {Sep. 1 5 , 1 982) , currently set forth in M inn .  R. pt. 7 200.4500, 

subp. 4 { 1 997). 
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The parties and their expert witnesses have had somewhat d iffe rent views of 
what "an aid in resolving any ambiguity which may arise in the interpretation" 
means . When it moved earl ier for partial summary d isposit ion, the Committee 
took the position that the Board had effectively . incorporated the APA Ethical 
Princip les by reference i nto its d iscip l inary ru les as substantive standards .780 on· 
the other hand,  Mr. Appleman's counsel and h is expert witness, Dr .  Wahl ,  
expressed a very differer:'t view of the role . that should p lay in d iscip l inary 
proceedings . They argued that the Board only i ntended the APA Ethical 
Principles to be expressions of aspi rations - that is, ideal ized expressions of 
standards toward which psycholog ists should strive but not necessari ly reflect ive 
of what commonly occu rs in  actual practice .78 1  · 

The ALJ concludes that neither view is  entirely correct. F i rst , if the Board 
had intended the APA Ethical P rinciples to be substantive practice standards ,· it 
cou ld s imply have incorporated them into the ru les as such,  someth ing that the 
Board clearly chose not to do. On the other hand, the introduction to the APA's 
Ethical Principles clearly ind icates . that although the Preamble and General 
Principles express aspi rational concepts , the specific ethical standards that fol low 
do reflect a consensus among practicing psychologists about what actual 
practice standards are : 

The Preamble and General · P rincip les are aspirational goals to 
gu ide psychologists toward the h ighest ideals of psychology. 
Although ttie Preamble and General P rinciples are not themselves 
enforceable ru les , they sh.ould be considered by psychologists in  
arriving at an ethical cou rse of action and may be considered by 
ethics bodies in interpreting the Eth ical Standards .  The Eth ical 
Standards set forth . enforceable ru les for conduct as 
psychologists . 782 

The ALJ conciLtdes that the Board's language i n  M inn .  R.  pt. 7200. 4500, 
subp ._ 4 .. sh.ou ld be taken at face value .  I n  othe � v:ord's ,  the Board intended that 
the APA's specific Ethical Standards be taken as gu idel ines for determ in ing what 
actual p ractice standards are whenever provisions of the Code of Eth ics in  the 
rules78 were not suff iciently exp l ic it to establ ish concrete standards in actual 
practice situations. Most of the ethical standards set out in  the rules are very 
expl icit and do not requ i re much interpretation when applying them to actual 
practice situations. But a notable exception is  M inn .  ·R.  7200.5700 p roh ib it ing 
psychologists from engaging in "any unprofessional conduct ,  which the ru le 

780 See, for example, Committee's Memorandum in Support of Motion for Partial Summary 
D ispos ition (Administrative Record, Item #63) at pp. 5-8 .  The Committee's expert witnesses did 
not spec ifically address this issue during the hearing, nor did the Committee discuss it in  its post
hearing memorandum. 

n1 · 

· Tr. vol. V at pp. 783-84 and vol . XI at 1 693-95. 
782 Exhibit 35 at " Introduct ion . "  . 
783 Minn. R. pts . 7200.4500 through 7200 .5700. 
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furthe r  defines as "vio lat ing those standards of professional behavior that have 
become establ ished by consensus  of the expert opinion of psychologists as 
reasonab ly necessary for the protection of the publ ic interest ."  I n  applying this 
rule to actual practice s ituations , i nterpretation is c learly necessary to establish 
what the appl icable standards of p rofessional behavior are . And in  this regard ,  
the specific Eth ical Standards contained i n  the APA's Ethical P rincip les can be 
very helpfu l in  defi n i ng the appl icable p ractice standards more c learly and 
expl icit ly. So in summary,  the ALJ concludes that in applying the rule proh ib it ing 
unprofessional conduct, the Board intended to rely on the APA's Eth ical 
P rincip les as gu ide l ines for determin in.g the appl icab le practice standards .  

VI .  Expert Testimony 

A.  The ro le of  expert test imony in  professional d isc ip l i nary 
proceedi ngs 

The OAH rules that govern contested case proceedings such as this 
provide that: 

The judge shal l g ive effect to the rules of p rivi lege recogn ized by 
law. Evidence which is incompetent, i rrelevant, immaterial ,  .o r  
u ndu ly repetit ious shall be excluded.784 [Emphasis suppl ied . ]  

The requ i reme
.
nt of competence add resses , among other th ings, the  adm iss ib i l ity 

of opin ion evidence,  inc lud ing expert opin ion,  in admin istrative contested case 
proceedings. So it is appropriate for an ALJ to seek gu idance about the weight 
and admiss ib i l ity of expert opinion in  the l arger corpus of Minnesota law. The 
fi rst and perhaps most important sou rce of such gu idance are the opin ion ru les  in 
the M innesota Rules of Evidence . .  M inn .  R. Evid . 702 provides: 

I f  scientif ic ,  . technical ,  or other  specialized knowledge wi l l  
assist the trier  of  fact to understanq the . . evidence or  to determine a 
fact at issue,  a witness qual if ied as an expert by know�edge ;  ski l l ,  
experience, train ing or education, may testify thereto in  the form of 
opin ion or othe rwise. 

This test for admissib i l i ty of expert opin ion on ly requi res . that ·the trier  of fact be 
aided by the test imony. I n  other words ,  the ru le clearly contemplates that the. 
role of trier of fact not be supplanted or pre-empted by experts. So under  normal 
circumstances ,  the trier of fact need only conside r expert opinion evide nce or 
accord weight to the extent that it is found to be helpful .  

B ut to some extent, Reyburn places expe rt optn ton in  professional 
discip l inary proceedings on a diffe rent and higher footing .  Where there are 

784 Minn .  R. pt. 1 400.7300, subp. 1 .  
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charges of unprofessional conduct, the complaining party must f i rst establ ish the 
practice standards that have been breached - that is, some "standards of 
profess ional behavior which through professional experience have become 
establ ished, by the consensus of the expert opinion of the members . "785 And "in 
establ ishing the necessity for and the existence of such standards ,  every 
member of the profession should be regarded as an expert ."786 I n  othe r  words ,  in 
add ressing claims of unprofessional conduct in a proceeding l i ke th is ,  the ALJ 
must base f indings about appl icable practice standards and whether or  not the 
l icensee violated those standards on expert opinions expressed by members of 
the profession , including  the l icensee. 

Here, both parties tendered expert opin ions about which p rofessional 
practice standards appl ied to Mr. Appleman in a variety of contexts and about 
wh�ther or not Mr. Appleman violated those standards. . The Committee 
presented testimony from Dr. Cohen and Mr. Rusinoff, and Mr. Appleman 
presented testimony from Dr. Wohl and Mr. Klane, as wel l as h is  own testimony. 
And more often than not the opin ions offered by the two parties d iffered .  · Fi rst of 
a l l ,  in evaluating that expert testimony the issue is not what any one of those 
experts personally be l ieves a practice standard to be. Rather ,  accord ing to 
Reyburn the issue is what an expert conCludes the consensus of expert opinion 
among psychologists i s  concerning the standard of professional behavjo r  that is 
at issue. In  we ighing those opin ions about what consensus in the f ie ld is, the 

· ALJ has also considered traditional factors affecting witness c redibi l ity , such as 
interest, consistency of the opinions with the other evidence, etc. 

B. There is a s ing le set .of standards for all p ractic ing 
psychologists. 

M r. Appleman suggests that because Dr. Cohen's professional experience 
has primari ly been as a special ist in neuropsychology in academic and other 
institut ional sett ings, his opin ions should be accord.ed less weight than those of 
other expert witnesses . H·e argues that psycho1oy isis who are subjected to the · 
pressures of private general practice should not be expected to "dot eve ry ' i '  and 
cross every 't ' . "787 There is, however, no evidence in the record suggest ing that 
practice standards differ  depending on a psychologist's practice setting and 
educational background. In weighing the value of expert opin ion on an issue, 
important considerations should be whether or not the expert has knowledge of 
the applicable standards ,  whether the re is a sufficient basis for that k n owledge ; 
. and whether the opinion is cons istent with other expressions of consensus  with in 
the fie ld .  

785 78 N .W .2d a t  355. 
786 /d. 
787 Respondent's Post-Hearing Memorandum (Admin . Record Item 1 26) at pp. 24-28 .  
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c .  The APA's eth ical  pri nc i p les represent an express ion of 
professional  consensus about p ractice standards. 

The APA's Ethical Principles concedes that many of i ts specific ethical 
standards do not necessari ly establ ish standards_ of professional behavior 1n 
specific s ituations:  

- Many of the Ethical_ Standards are wri tten b roadly, i n  order to apply 
to psychologists in varied roles,  although the appl icat ion _ of an 
Ethical Standard may vary depending on the context .788 -

And the APA also did not intend that an apparent vio lation of an ethical standard, 
taken alone, should be the basis for legal consequences to a psychologist :  

Whether or not a p-sychologist  has violated the Ethics Code does 
not by itself determine whether  he or  she is legal ly l iable in  a cou rt 
action, whether a contract is enforceable ,  o r  whether other lega l  
consequences occur. However, compl iance wi th or violation of  the 
Eth ics Code may be admissib le as evide nce _ in  some lega l  
proceedings,  depending on the circumstances .789 

I n  preparing this report, the ALJ has considered the rol e  of expert testimony that 
-
Reyburn contemplates , the Board's chara-cterizat ion of the APA Principles as an 
aid to i nterpretation , and the qual ifications that the A PA itself has imposed on  the 
Principles. And it appears to the ALJ that it is app ropriate to use the  APA 
Principles as a yardstick for assess ing which of two or more differing expert 
opin ions about practice standards most accu rately reflect the consensus  of 
experts within the field of psychology. I n  other  words ,  if an expert op in ion 
appears to be at variance with APA ethical p rinciples or standards,  then i t  might 
appropriately be accorded less weight as evidence of prevai l ing p ractice 
standards than an opinion that is more consistent with those princip les  ·and 
standards. 

-- :� · . - . - -·- - ."':.··· 

D.  The expert witnesses d id  not  necessari ly have to i nterview Mr. 
Appleman 's c l ients to give op in ions on whether he met 
preva i l i ng  practice standards. 

M r. Appleman also argues that the opin ions of Dr. Cohen and Mr. R u si noff 
about whether he has met prevai l ing practice standards shou ld be accorded less 
weight than his own opin ions because neithe i  of them interviewed or perform ed 
thei r own assessments of the cl ients at issue here .79° F irst ,  it appears that such 

788 Exhibit 35 at " Introduction." 
789_ /d. 

790 The ALJ notes that the same criticism could be raised against the opin ions of Mr. 
Appleman's own expert witness. Dr .  Wahl. 
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a criticism is only potential ly meritorious where a practit ioner's cl inical judgment 
has been brought into question or where there is an underlying dispute over facts 
on which a cl ient cou ld shed l ight. But interview and assessment appears 
unnecessary with charges of improper b i l l ing or record keeping where the issue 
is s imply whether records conform to a standard .  I t  would also appear to be 
unnecessary with charges of fai lu re to fol low a customary and accepted 
procedure where the c l ient can shed . no l ight on the procedu res that the 
psychologist fol lowed . Nonetheless , it was appropriate for Mr. Appleman to 
caution the tr ier of fact to inqu ire whether fai lure .of an expert to conduct an 
independent evaluation of a c l ient m ight ·affect the rel iabi l ity of the expert's 
opin ion about a particu lar charge.  

VII. 

Charges of Substandard 
C l in ical and Other Profess ional J udgment 

I t  is the Board 's role ,  and not the ALJ's , to determine the · re lative 
seriousness of any of the Committee's c;;harges t hat are establ ished by a 
p reponderance . But for convenience of analysis , the ALJ · has grouped the 
charges for which he is not recommending d ismissal on legal grounds into two 
broad categories .  The fi rst g roup is discussed in th is section and cons ists of 
pending charges that raise issues · about M r. Appleman's c l in ical and other 
professional judgment. The second .g roup , d iscussed in the fol lowing  section , 
consist of pending charges that raise issues about Mr. Appleman' s  record 
keeping practices. It is the . ALJ's view that the Minnesota Supreme Cou rt's 
decision in · Wang shou ld be of greater concern in addressing the fi rst g roup of 
charges, s ince they essential ly bring Mr. Appleman's professional competence 
and mora l  character into quest ion. 

A. Charge of a lteri_rtg � l_i�nt re��rd�. (�l�.ims_ J..�J.�� �ng 1 -1 3._1 ) :  . . 

I n  Claim l- 1 .3  the Committee charged Mr. Appleman with submitting 
altered documents to an insurance company to obtain reimbursement ,  and in 
Claim 1 - 1 3 . 1  it charged hini with altering or adding m aterial to Cl ient #1 '.s c l in ical 
records without appropriately identifying that the records were being amended. A 
preponderance of the evidence establ ished that on four occasions between · 
November 23 , 1 993 , and October 3 ,  1 994,  Mr. Appleman made subsequent 
alterations to progress notes that he had prepared for C l ient #1 . The evidence 
also establ ished that he had transmitted both the unaltered and altered versions 
of those pro.gress notes to Cl ient #1 's insurer in  the course of seeking 
reimbursement for services provided to that c l ient.791 And at no time did he ever 

' 

791 See Findings of Fact Nos. 28 through 3 1 . 
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specif ical ly note that the amendments or  alterations were such nor  d id h e  provide 
any exp lanation for why the progress notes were being amended or a l tered .792 

The Board's rules specifical ly provide that "[a] psychologist mus t  maintain 
an accu rate record for each cl ient. Each record must min imal ly contain . . .  an 
accurate chronolog ical l ist ing of a l l  c l ient visits , together  with fees charged to the 
c l ient or  a thi rd-party payor . . . . "793 As an aid to interp ret ing that ru le ,  APA 
Ethical Standard 1 .26 provides : 

I n  reports to payors for services or sources of research  
funding,  psychologist accurately state the natu re o f  the research  o r  
service provided , the fees or  charges, and where appl icable  the  
identity of the p rovider, the f ind ings,  and the  diagnos is .  

Whether i t  was . th.e altered or the .unaltered sets of progress notes t h at were 
inaccurate is immateria l .  One of the sets was necessari ly i naccu rate . So ,  M r. 
Appleman t ransmitted inaccu rate documents to a th i rd-party payor i n  connection 
with his requests for reimbursement and therefore vio lated the ru le .  Add it ional ly ,  
both Dr .  Cohen and Dr. Wahl agreed that p revai l ing practice sta n dards for 
psychologists requ i red that they specifical ly  note any s ubsequent ame n d ments or  
alterations of  progress notes and p rovide explanations for  any such amendments 
or alte rations .794 Mr. Appleman did neither. He therefore vio lated the 
prohibit ions in both statute and ru le  against engaging . in unprofess ional  conduct, 
s ince his own documentation practices in these instances fai l ed to conform to · 
those standards. The ALJ therefore is recommending that the Board conclude 
that charges in Claim 1 - 1 3 . 1  have been establ ished by a preponderance of the 
evidence. 

However ,  Claim 1 - 1 3  is a d iffe rent matter. I t  suggests that M r. A p p leman 
fraudu lently alte red records in order  to receive reimbursement for s e rvices not 
performed .  Although that inference may also be drawn from the evidence ,  any 
such inference is clearly insufficient to meet the standard in Wang. For example ,  
the possib i l ity at  least exists here that M r. Appleman erred in  p re pa ring  th-e 
progress notes in the fi rst instance , that the altered vers ions correctly reflected 
what had occurred , and that he s imply fai led to expla in why he had a mended 
them. In order to establ ish fraudu lent conduct here, i t  is the ALJ 's  v iew t hat the 
Committee was obl iged to negate that possib i l ity by some evidence ·"with heft , "  
and . not  s imply with an inference. The ALJ is therefore recommending t h at the 
Board d ismiss the charges described in Cla im 1 - 1 3 . 

792 /d. 
793 . 

Minn.  R .  7200.4900, subp.  1 a( A ) .  
794 Testimony o f  Dr .  Cohen (Tr. Vol. IV a t  p. 745) ;  Testimony o f  D r. Wahl (Tr. Vol .  XI at pp .  

1 785-89) .  
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B. Charges of unprofessional conduct i n  i nteractions with sex 
offender c l ients (Cla ims OF-1 7 and OF-20): 

The Committee is asserting two charges of unprofessional conduct arising 
out of Mr. Appleman's interactions with C l ients # 1 5 and # 1 1 .  In Claim O F- 1 7, the 
Committee asserts that he engaged in conduct harmful or  potential ly harmfu l to 
Cl ient # 1 5  by writing false statements about C l ient # 1 5 in a letter to h is probation 
officer and in a report to the Board .  This charge is based primarily on apparently 
contradictory statemen.ts that Mr:· Appleman made about Cl ient # 1 5's amenabi l ity 
to treatment.795 In  order to establ ish the charge,  it is necessary to infer from the 
surrounding facts -that the sh ift in Mr. Appleman's opin ion about C l ient #.1 5's 
attitude was disingenuous and intended to inflict harm on that cl ient , rather than 
being a legit imate change in opin ion .  That is a very serious charge,  and in the 

. ALJ's view Wang requ i res more hefty evidence than mere inferences.  The 
contrary views of two of Cl ient # 1 5's other  therapists about his att itude toward 
therapy elevate the evidence to the requ ired qual itative standards. Psycholog ists 
often express contrary opinions. Moreover, the opinions here were introduced as 
hearsay , with no · opportunity for Mr. Appleman to cross-examine the 
proponents .796 Final ly ,  the Committee did pose a lengthy hypothetical question 
to its expert M r. Rusinoff abo

.
ut M r. Appl eman's behavior toward C l ient # 1 5 .  

Although that hypothetical . question did inc lude some assumptions re lating the 
shift in Mr .  Appleman's opinion . about Cl ient # 1 5's attitude , Mr. Rus inoff's opinion 
seemed primarily based on the assumption that M r. Appleman had accused 
Cl ient # 1 5  of lying to 1:1is probation officer. I n  other words,  the relevance of Mr. 
Rusinoff's opinion to the unobjectionable portion of Cla im OF- 1 7 was a mbiguous 
at best. For these reasons,  the ALJ is recommending that the Board d ismiss the 
charges embraced by C laim OF- 1 7 . 

Claim O F-20 also challenges the accu racy of one of Mr .  App leman's 
assessments of a cl ient's amenabi l ity to treatment - this time, C l ient # 1 1 .  
There, the Committee · charged that Mr. Appleman made false and m i s leading 
statements to the Board about Cl ient ff. t -1 's wi l l ingnes!J -to p>artic:-pate i n  chemical 
dependency and sex offender treatment.797 I n  December 1 992 Mr. Appleman 
submitted a report as part of Cl ient #1 1 's pre-sentence investigation that stated 
that Cl ient # 1 1 acknowledged having a problem with alcohol depende nce, was 

795 Notice of Heanng at �� 1 30 through 1 38.  I n  its post-hearing submissions: the Committee 
also rel ied on al legations that Mr. Appleman had made improper statements about other 
inappropriate sexual behavior to C l ient # 1 5's probation off icer and the Board. (Committee's 
Statement (Admin istrative Record. I tem 1 24 )  at pp .  1 64-72. The ALJ believes that the Board 
should not al low the latter evidence to be included in C laim OF-1 7 because the Committee did 
not g ive Mr. Appleman fair notice of that ·aspect of Claim OF-1 7 in the Notice of Hearing, See 
d iscussion in Part I .  of this Memorandum , supra. 

796 The ALJ is not necessarily subscrib ing to the view that hearsay evidence can never be 
used to support a licensure v io lat ion.  The ALJ is only concluding that hearsay opin ion on a 
matter about which reasonable psycholog ists could have d iffering opin ions is i nsufficient to 
establish a charge where the on ly other supporting evidence is inferential. 

797 See Notice of Hearing at � 96 .  
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participat ing in chemical dependency treatment,  and was "unequivocally, 
amenable" to sex offender treatment.798 About a month and a half later, at Cl ient 
# 1 5 's  request ,  h is probation off icer transferred him from Mr. Appleman' s  program 
to another sex offender treatment program.  The record indicates that Mr. 
Appleman d id not change his orig inal assessment of Client # 1 1 's wi l l i ngness to 
participate in treatment at any t ime before C l ient # 1 5 left the p rogram.799 But two 
years later, in contrast to the assessment that he had made of Cl ient # 1 1 during 
treatment,  M r. Appleman _prepared a · case analys is  for the Board in which he 
characterized Cl ient # 1 1 as · res istive to both sex offender  and chemical 
dependency treatment,  manipu lative , and deceitfu l . 800 And it is on th is basis that 
the Committee charges that Mr.  Appleman made fal se  or mis leading s tatements 
about Cl ient # 1 1 

The evidence support ing Claim OF- 1 7  d iffered m aterial ly from the 
evidence supporting Cla im O F-20. I n  the former case ,  the possib i l ity ex isted that 
Cl ient # 1 5 's  attitude and Mr. Appleman's opinion about that attitude cou ld have 
changed during the course · of treatment. But  in C la im OF-20, invo lvi ng  Cl ient 
# 1 1 ,

· the Committee fai led to produce evidence that effectively ruled . that 
possibi l ity out .  There is no evidence in  the record that even suggests that Cl ient 
# 1 1 ' s  att i tude and Mr. Appleman's opin ion about that attitude changed d u ring the 
relat ively brief when M r. Appleman was t reating h i m .  So ei ther his s tatement 
du ring the pre-sentence · invest igation or his statement to the Board was 
mis lead ing .  One of the Board's ru les prohib its psychologists f rom e n g aging "in 
any conduct l ikely to deceive or  defraud the .Publ ic or  the board."801 S o  it does 
not real ly matter which of the two statements was m i s leading . 802 . Add i ti onal ly ,  M r. 
Appleman presented no evidence at the heari n g  · to deny or exp lain the 
d iscrepancy. I n  fact , there was evidence that he admitted the existe nce  of the 
d iscrepancy.803 The ALJ therefore is recommending that the Board conc lude that 
charges in Claim O F-20 have been estab l ished by a preponderance  of the 
evidence . 

798 Finding of Fact No. 38.  
7.99 See Finding of Fact No.  39. 
800 See Finding of Fact No. 40. 
801 Minn .  �- pt. 7200.5600. 
802 The Committee a lso presented testimony from Thomas Thompson, who had been Cl ient 

# 1 1 's probation officer, that after transfe rring to d ifferent sex offender and chemical dependency 
treatment programs,  Client # 11 was complete ly amenable to treatment, compl iant with the terms 
of the programs, and successfully completed both. Tr. Vol . V I I  at pp. 1 1 2 1 -28 .  Appare ntly, that 

· evidence was tendered to show that it was the statement to the Board that was mis leading.  But 
as discussed above , i t  was immaterial wh ich of. the two assessments was m isleading .  

803 Exhibit 32 at p .  30 , � 96; see also Tr. Vol. I l l  at pp. 473-475 .  
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. �: .  

C.  Charge of bi l l i n g  for services not provided (Claim 20-8):  

In Claim 20-8 , the Committee charged, among other th ings ,  that Mr. 
Appleman bi l led C l ient #20's  workers' compensation insurer for vocat ional test ing 
that was never provided . Mr. Appleman admitted that he b i l led the workers' 
compensation insurer for vocational test ing that he never . com p leted or _ 

interpreted . 804 Minnesota Rules part 7200 .5200, subpart 3, provides that 

[a] psychologist _ shall not d i rectly. or by impl ication 
misrepresent to .the cl ient or to a th ird party b i l led for services the 
nature of the services, the extent to which the psycholog ist has 
provided the services, or the ind ividual who is professional ly 
respons ible for the services provided . 

By his own admission; Mr. Appleman vio lated that ru le .  

D. Charge of fa i l ure to g ive requ ired warni ngs. (Claim 3-4) 

I n  C laim 3-4 ,  the Committee charges Mr. Appleman with fai lu re to g ive 
required warnings of C l ient #3's homocidal ideation or ,  alternatively , fai lure to 
document an assessment and explanation for not g iving those warn ings .  The 
legislatu re has imposed a duty to  warn on psychologists i n  certain 
circumstances: 

The duty to p redict, warn of ,  or take reasonable precaut ions  
to  provide protection from,  violent behavior arises on ly  whe n  a 
cl ient or other person has commun icated to the l icensee a specific ,  
serious threat of physical violence against a specific, clea rly 
identified or identifiable potential victim .  I f  a d uty to warn arises, the 
duty is discharged by the l icensee if reasonable efforts , as defined  
in  subdivision 1 ,  paragraph (c) , are made to  commun icate the  
th reat. 805 - - --- -- - -

Although Culberson v. Chapman806 actual ly deals with the reverse s i tuation -
that is ,  a cl ient challenging a c l in ician 's decision to g ive a warning ,  o n e  of the 
court of appeals' conclusions is germane here, namely that in  assess ing the 
seriousness of threats verbal ized by their cl ients, 

[p] ractitioners must be given a wide degree of discretion in 
determining what type of action wi l l  best ensure the safety of 
the individuals involved.  807 -

· 

804 See Finding of Fact No. 43.  
805 Minn .  Stat. § 1 48 .975, subd. 2 .  
806 496 N .W .2d 82 1  (Minn.App.  1 993)-. 
807 /d. at 826. 

1 35 



I t  is therefore the ALJ ' s  view that Mr .  Appleman's conclus ion that C l ient #3 was 
not verbalizing hom icidal thoughts about  another person and his decis ion  not to 
warn that other person were within the scope of h is c l in ical d iscret ion u nder the 
statute . The ALJ therefore concludes that M r. Appleman did not v io late the 
statute. 

However, a separate issue is whether M r. Appleman failed . to conform to 
prevai l i ng  practice standards by not recording both a wri tten assessment of what 
Cl ient #3 had verbalized and an exp lanation of why he d id not cons ider  C l ient 
#3's statements to be homicidal ideation .  Dr. Cohen's views certain ly  r·ep resent 
the more cautious app roach for c l in ic ians.  On the other  hand, Culberson v. 
Chapman tends to lend some support to Mr. Appleman's view on the  duty to 
document in this instance. The court of appeals indicated that it had unde rtaken 
a thorough review of the legis lative h istory of · M innesota Statute s ,  section 
1 48 .975 , includ ing l istening to tapes of committee heari ngs  and f loo r d ebate . 808 

This at least suggests that the legis latu re took accou nt of prevai l i n g  p ractice 
standards when · it enacted the · statute , as d id the court of appea l s  when it · 
i nterpreted it. Additional ly, Dr. Cohen 's  opinion is based solely on a records 
review and without any personal contact with Cl ient #3, and in the ALJ's view this 
i s  one s ituation where those facts d imin ish the weight of h is  opin ion .  I n  othe r 

· words , the ALJ is not convinced that the standard that Dr .  Cohen expressed is an 
absolute prevai l ing practice standard .  Rather M r. Appleman's view t h at there is 
room . for cl inical judgment in deciding what to p lace · in  a cl ient's chart /more 
closely approximates prevai l ing practice. For these reasons ,  the ALJ 
recommends that the Board d ismiss the charges in Cla im 3-4. 

E. Charge .of adm i n istering  and b i l l i ng  for a non-$tan d a rd test 
without identify ing it as such.  (Genera l C la im 3) 

I n  General Claim-3, the Com mittee charges that Mr. Appleman 
administered a non-standard psychological test - namely,  the Goldberg Stress 
test - to eight of. his c l ients and charged them for that �est w:i!.�out c o m mef1ti0g 
i n  h is reports on l imitations on its efficacy and the fact that it is not a test that 
psychologists commonly use in their practices . One of the Board's ru les  p rovides 
that in order for a psychologist to use any psychological tests in  h i s  or her 
practice,  those . 

. .  . psychological tests used by psychologists m ust incl ude a 
manual or other publ ished information which fu l ly describes 

· the development of the test, the rationale for the test, the 
val idity and rel iabi l ity of the test, and norm ative data. 809 

[Emphas is suppl ied . ]  

BOB 496 N.W.2d a t  824-25. 
Bos Minn .  R. pt. 7200.5000, subp. 1 .  

1 36 



A clear preponderance of the evidence establ ished that Mr. Appleman used and 
b i l led for the Goldberg's Stress Test in connection with the services that he 
provided to several of his c l ients , 81 0 and that. the Goldberg's Stress test lacks a 
manual or other publ i shed information which fu l ly describes the deve lopment of 
the test, the rationale for the test, the valid ity and rel iabi l ity of the test, and 
normative data.81 1 The ALJ therefore concludes that Mr. Appleman 's  use of the 
Goldberg's Stress Test violated a Board rule .81 2 It was also Dr. Cqhen's opinion 
that Mr. Appleman's use of the Goldberg's Stress Test fai led to meet the usual 
and customary prevai l ing standards of professional practice by psycholog ists in  
M innesota i n  the mid-1 990s.813  Mr.  Appleman disagreed ,81 4 and · Dr. Wohl 
expressed no opinion on that . subject because he had personal ly never 
encountered the test.8 1 5 The fact that Dr. Wahl had never personal ly 
encountered. the test i n  his long career tends to support Dr. Cohen's op in ion. So 
the ALJ is recommending that the Board conclude that a preponderance of the 
evidence establ ishes that M r. Appleman's use of the Goldberg's Stress Test 
fai led to meet prevai l ing professional practice standards. 

F. Charge of fai l ure to coordinate services (C la im O F-1 1 ) :  

I n  Claim O F-1 1 ,  the Committe.e charges that Mr. Appleman violated Board 
· rules by fai l i ng to release Cl ient # 1  O's treatment · records to a s ubsequent 
provider.81 6 The Board's rules provide: 

. . -

Coord inati ng services with other professionals. A 
psychologist shal l  ask a cl ient whether the cl ient has had or 
cont inues to have a profess ional relationship with another m ental 

· health professional . I f  it is dete rmined that the cl ient had or has a 
professional re lationsh ip with another mental health profess iona l ,  
the psycholog ist shal l·, to  the extent possible and cons istent with the 

810. Findi�g of F�ct No. 52. 
81 1  Neither Mr. Appleman , Dr .  Cohen,  or Dr. Wahl was aware of the existence of  any such 

manual or  publ ished information. See Exhibit 28 at pp. 1 07-08 ;  Tr. Vol. I I  at pp. 252-54,  Vol. IV at 
pp. 666-68;and Vol. X I  at p. 1 820.  

812 The Committee also alleged that Mr. Appleman violated Minn .  R .  7200.5000, subp. 3 ,  by 
"not disclosing · in reports the l imitations of the test." But the ALJ concludes that in this context 
appl ication of the two rules is mutually exclusive. In other words; if there is a duty to refrain from 
using the test, disclosing its lim itations in testing reports is superfluous . 

813 F. d . ' F- -• N 54 rn rng a, C1l-l o. . 
814 Tr. Vol. I I  at pp. 252-53. 
815 

. 
Tr. Vol. X I  at p. 1 820.  

816  I n  the Committee's  Statement (Administrative Record, Item 1 24) at pp .  1 57-58, the 
Committee also proposed finding of fact relating to alleged improper efforts by Mr.  Appleman to 
have C lient # 1 0's probation revoked. But s ince no such allegations or charges are set forth in the 
Notice of Hearing or any amendment thereof, the ALJ cons idered those al legations and charges 
to be immaterial in this proceeding .  

· 
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wishes and best interests of the cl ient, coord inate seNices for that 
c l ient with the other mental health p rofessiona l .  

As  an  aid to  interpret ing the phrase "coord inate services , "  APA Ethical S tandard 
4 .09(d) ind icates that a psychologist shou ld take "reasonable steps to faci l itate 
transfer of responsib i l ity to another provider if the patient or c l ient n e eds one 
immediately."8 1 7 Dr. Cohen testified that an important purpose for docum entation 
of psychology seNices is :  

to provide a permanent and accurate record of a l l  that's taken 
p lace,  both in terms of whatever assessments you h ave done with 
a c l ient, or in the case of therapy, the t reatment you have done wi th 
the cl ient ,  and so that you have a record avai lable to yourself and  
so other practit ioners who see  the  record are able to  determ ine  
what has been going on ,  what you have done and what i s  to  be  
done. 81 8 

I t  was M r. Rus inoff's opinion that transmitti ng only three pages to a new p rovider 
when a psychologist has developed s ixty pages of records in caring for a c l ient is 
substandard practice . In short ,  coord inating care clearly i nvolves p rovid i n g  cl ient 
records to a new provider in order to facil i tate continui ty of care . 

. Even though Mr .  Appleman testified at the hearing that he p rovid e d  Cl ient 
# 1  O's records to Mr. Johnson "at some reasonable t ime,"8 1 9 a p reponderance of 
the evidence establ ished that he d id not. Although Mr. Appleman had p revious 
agreed oral ly and in writ ing to send "al l reports and records" to Cl ient # 1  O 's  new 
p rovider, there is no record of Mr .  Appleman ever having sent any record to Mr .  
Johnson other than the chemical dependency assessment of February 26 , 
1 993.820 Mr. Appleman gave a somewhat contradictory version of what 
happened in a pre-hearing deposit ion, where he suggested that M r. Johnson 
may not have rece ived the other chemical dependency assessment and  testing 
records because of "clerical error ."82 1 In fact, both of those vers ions are d i rectly 
contradicted by Mr .  Johnson's testimony that in a telephone conversat ion o n  Apri l  
6, 1 993,  Mr. Appleman told him that "that there was no testing that had  been 
done . . . .  "822 . Mr . Johnson's testimony is corroborated by progress notes that he 
made i1_1 Cl ient # 1  O's chart on the date that the conversat ion with M r. A p p leman 
occurred.823 Mr. Johnson's version of the facts is more credib l'e than Mr. 
Appleman's .  The ALJ therefore concludes that Mr. Appleman violated the  ru le . 

an Exhibit 35 at � 4.09(c) . 
818 Tr. Vol .  IV at p. 648 . 
819  Tr. Vol. I l l  at p. 470. 
820 See Findings of Fact Nos. 57 through 6 1 . 
821 Exhibit 29 at p. 256. 
822 Tr. Vol. V I  at 1 075-76 . 
823 Exhibit 1 0  at p .00256 1 .  · 
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requiring coord ination of care not only by fai l ing to provide Mr. Johnson with all of 
Cl ient # 1  O's chemical dependency assessment and testing records ,  b ut also by 
attempting to mis lead Mr. Johnson into bel ieving that no other testing of Client 
#1 0 had been done . 

G .  Charge of releas ing confidential  i nformation (Clai m  OF-1 0) :  

The Board's rule on  protect ing the privacy of cl ients provides, i n  part :  

In  general .  A psychologist" shall safeguard the private · 

information obtained in the cou rse of · p ractice , teaching,  o r  
research� With the exceptions l isted i n  subparts 2 ,  4,  5 ,  1 0 , and 1 2 , 
private i nformation is d isclosed to others only. with the informed 
written consent of the cl ient .  824 · 

-

Another Board rule requ i res that cl ient records "min imal ly contain , "  among other 
th ings,  "copies .of a l l  cl ient authorizations for release of information and any other 
l13gal forms pertaining to the cl ient."825 A preponderance of the evidence 
establ ished that M r. Appleman released private information about . C l ient  # 1 5 to 
that cl ient's attorney, his probation officer, and to at least three other therapists 
without having any written consents to release or with only expired re l eases on 
f i le .  Assert ing that releases may have been misf i led is  no defense to the rule that 
prescribes the min imal contents of a cl ient's f i le . And the ru le on disclosure goes 
on to negate Mr. Appleman's opin ion that releases are unnecessary to d isclose 
private information to a cl ient's attorney or  probation officer: 

Disclosure without written consent. Private i nformat ion  
may be d isclosed without the informed written consent of the cl ien t  
when disclosure is necessary to  protect against a clear and  
substantial risk of imminent serious harm being infl icted by  the  
cl ient on  the  cl ient or another ind ividual. In such case the private 
information is to be disclosed only to appropriate professional 
workers, public authorities, the potential victim ,  or the fami ly of the  
cl ient.826 [Emphas is suppl ied. ]  

· 

Here ,  Mr .  Appleman made no showing that disclosu re was necessary to protect 
against such a clear and present risk .  

H. . Charges of substandard assessment and d iagnosis. 

I n  its l ist of charges , the Committee asserted fou r charges that b ri ng Mr. 
Appleman' s  cl in ical judgment i nto question by al leging d iagnoses that fai l to 
conform to prevai l ing practice standards - namely, Claims 1 - 1 , 1 -2 ,  1 -4 ,  and 

824 Minn.  R. pt  7200.4700, subp. 1 .  
825 Minn. H. pt. 7200.4900, subp. 1 a.  
826 . 

Minn.  R. pt. 7200.4700 subp. 2.  
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8/9- 1 .  The Committee withdrew several othe r  charges of s u bstandard 
d iagnoses.  

1 .  Cla im 1 -1 :  M isdiagnos ing Cl ient #1 as having PTSD. 

Three of the Committee's charges relating to M r. Appleman's care of 
C l ient # 1  bring M r. Appleman's c l in ical judgment d i rectly into question by al leging 
that Mr; Appleman made substandard d iagnoses.827 C laim 1 - 1 charges that Mr.  
Appleman inappropriately diagnosed Cl ient #1 with Post-Traumatic Stress 
D isorder (PTSD) .828 Neither Dr. Cohen nor Dr. W ahl made an independent 
assessment of C l ient # 1  in arriving at their  respective opinions about whether or 
not M r. Appleman's d iagnoses were substandard . Rather, resolut ion of this 
charge tu rns on .the legal status to be accorded the d iagnostic criteria contained 
in DSM-I I I -R . 829 . . 

. 

That document 's diagnostic criteria specify that · i n  order to d iagnose a 
c l ient as having PTS D, there must be a "[d]u ration of the d isturbance (symptoms 
in B ,  C and · D) of at least one month."830 M r. Appleman's records ind icated, and 
he h imself admitted , that he made the d iagnosis only about two weeks after 
C l ient # 1  experienced a traumatic event .831 I n  effect, the Committee takes the 
posit ion that making a d iagnosis that does not meet all of the pert inent d iagnostic
c ri teria in  DSM- 1 1 1 -R is substandard practice per se.832 On the other  hand,  Mr. 
Appleman . argues that DSM-! 1 1 -R  is not "a b ible" and its diagnostic cri ter ia do not 
h ave to be taken l iteral ly in al l  cases.  Rather, it is merely a gu idel ine t hat leaves 
room for an ind ividual c l in ician's c l in ical judgment.833 

However, the opin ions of the parties' respective expert witne�ses  do not 
appear to support a view of prevai l ing practice standards that is as e xt reme as 
ei ther party proposes .  I t  was Dr. Cohen's opinion that prevai l ing p ractice 
standards requ i red that al l diagnostic criteria in DSM- 1 1 1 -R  be met, "un less one 
c learly de l ineates the reasons why, in accordance with the diagnostic and 

. s tatis tical manual ."834 Because Mr. Appleman's d iagnosis of PTSD d id  not meet 

827 That is, diagnoses that failed to meet ''those standards of professional behavio� that have 
been estab l ished by a consensus of the expert opinion of psychologists" and therefore tailed ·to 
m eet "usual and customary professional standards ." (See M inn .  Stat. § 1 48.98(a) and M inn .  fl. 
pt .  7200.5700.) 

828 Notice of H'earing 1111 1 and 2. 
829 Diagnostic and Statistical Manual of Mental Disorder (Third fdition -Revised}, American 

Psychiatric Association (Wash ington, DC:  1 987) admitted into the hearing record as Exhibit 79. 
830 Exhibit 79" at p. 25 1 .  D SM-1 1 1  (A)'s ful l  discussion of PTS D  is contained in Exh ibi t  79 at pp. 

247-5 1 .  . 

831 Exh ibit 1 at p .  000084�86; Exhibit 32 at p .  3-4 . 
. 832 Complaint Resolution Committee's Statement of Claims Evidence Standards and 

Violations (here inafter "Committee's Statement") (Adm in istrative Re�ord Item 1 24) at pp .  70�72. 
833 Respondent's Post-Hearing Memorandum . (Administrative Record, Item 1 26)  at p p .  46-47. 
834 Tr. Vol .  IV  at p .  71 3. 
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the duration criterion of DSM-1 1 1 -R and because he did not explain why he 
departed from the criterion ,  it was Dr. Cohen's op in ion that Mr. Appleman's 
diagnosis was substandard.835 On the other hand, it was Dr .  Wahl's op in ion that · 
DSM,; I I I -R and DSM-IV were just gu idel ines and that a psychologist "can take 
l iberties with these gu ide l ines . "836 Nevertheless, O r. Wahl indicated that a third 
party payor would be justified in withhold ing reimbu rsement from reimbursing a 
psychologist who departed from DSM-1 1 1 -R criteria i n  making a diagnos is . 837 But 
two provisions of DSM- 1 1 1 -R  appear helpfu l  i n  resolv ing the apparent confl icts of 
expert opinion: 

The impact of DSM-1 1 1  has been remarkab le .  Soon after its . 
pub l ication, it became widely accepted in the Un ited States as the 
common language of mental health c l in icians and researchers for 
commun icating about d isorders for which they have profess ional  
responsib i l ity. 8 8 . 

* * * 

. · . .  DSM- 1 1 1
. 
and DSM- 1 1 1 -R provide specific diagnostic criteria as 

gu ides for making each diagnosis s ince s uch criteria enhance 
interjudge d iagnostic re l iab i l ity: · I t  should be u nderstood , however ,  
that for most of the categories the d iagnostic criteria are based on 
c l in ical judgment and have not yet been fu l ly val idated by d ata 

. about such important correlates as c l in ical course, outcome, fam i ly 
· h istory ,  and treatment response.839 

· 

After considering a l l  of the evidence re lat ing to this charge ,840 the ALJ concludes 
that the Committee fai led to establ ish by a preponderance of the evide nce that 
M r. Appleman misdiagnosed C l ient # 1  as having PTSD.841 But the A LJ does 
conclude that he fai led to conform to prevai l ing p ractice standards by not 
exp lain ing his departure from DSM-1 1 1 -R  criteria when he diagnosed C l ient #1 as 
having PTSD and when he sought reimbursement f rom a th i rd party payor for 

.. that diagnosis. · · 

835 Tr. Vol. IV at pp. 71 2- 1 3 .  It should be noted that Dr. Cohen stated that Mr. Appleman 
m isdiagnosed Cl ient # 1  as havin·g PTSD solely because the d uration of symptoms criterion was 
not met. See Tr. Vol. IV at pp. 737-38. 

836 Tr. Vol. XI at pp. 1 723-24. · 
837 /d. at 1 736. 
838 Exhibit 79 at p. xvi i i .  
839 /d. at p.  xxiv. 
840 The Committee has col lated most' of the evidence adduced by both parties, together with 

references to germane portions of the hearing record, in Committee's Statement (Adm in istrative 
Record, Item 1 24) at pp. 70-74. 

841 Given the qual ifications expressed by both Drs. Cohen and  Wahl in  their opin ions and the 
comments in DSM- 1 1 1 -R itself ,  the ALJ was also concerned about substantiating a charge of 
substandard diagnosis of PTSD without a supporting opinion by a cl inician who had performed 
h is or her own assessment of Client # 1 .  

· 
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2. C la ims 1 -2 and 1 -4 :  M isdiagnos ing C l ient #1 as havi ng 
somatoform pain c:f isorder. 

Claims 1 -2 and 1 -4 both relate to M r. Appleman's d iagnosis of C l ient # 1  
also having somatoform pain d isorder. 842 Although p revious ly char�cterized by 
the ALJ as being two separate charges,  they are so closely qonnected that the 
ALJ will now address them as a s ing le charge. 843 As with the c la im of an 

. inappropriate PTSD d iagnosis ,  the crux of this charg e  is that the d iagnos is  d id 
not meet a key diagnostic cri te rion i n  DSM- 1 1 1 -R for that condition .- namely ,  that 
there must be a "[p] reoccupation with pain · for at least s ix months . "844 As in  the 
claim involving PTS D ,  the outcome of this charge depends on the weight to be 
accorded DSM.,I I I -R 's diagnostic criteria in estab l ish ing  p ractice standards .  But 
for the reasons that fol low, the ALJ concludes that here there was a m isd iag nosis 
of somatoform pain d isorder rather than only a fai l u re to provide an exp lanation · 

of why he departed from the d iagnostic criterion in DSM- 1 1 1 -R .  

Cl ient # 1  · was i nvolved in  an  automobi le accident on N ovember 1 ,  1 993.  
Mr.  Appleman fi rst saw him on  November 1 5 , 1 993,  and diagnosed Cl ient #1 as 
having somatoform pain d isorder on November 24, 1 993 ,  on ly twenty-th ree days 
after Cl ient # 1 's traumatic event.845 It was . Dr. Cohen's .opin ion that u nder 
prevai l ing practice standards ,  "you cannot d iagnose somatoform pain d i sorder 
before the c l ient reaches that six months criteria . "846 · Un li ke his op in ion  on 
d iagnosing PTSD,  Dr. Cohen did not indicate that prevai l ing standards a l l owed a 
c l in ic ian tci diagnose somatoform pain d isorder where p reoccupation wi th pain 
was of less than six months' du ration so long as an explanation for the d e parture 
from the crite rio'n was given .  Dr. Cohen expiained the  reasons for h i s  op in ion 

· that prevai l ing standards did recogn ize such an except ion:  

The d ifference , accord ing to research ,  is that i nd ividuals who have 
had pain for s ix months or more typ ical ly have a constel lation of  
symptoms that reflect not on ly  the physical p athology, but  often 
psychological concomitants . To trans late that i nto Engl ish ,  peop le  
acutely dfter thei r  injury respond on·e way . * * * So there are ve ry 
d ifferent problems at those different t ime periods ,  and the chron ic  
pain t reatment is  not appropriate for people in  the acute stage ,  but 

842 Claim 1 -2 charges Mr .  Appleman with "inappropriately d i�gnosing Ciient # 1  as  h aving 
somatoform pain disorder," with Claim 1 -4 charging him with "making an assessment of C l ient # 1  
that was insufficient to substantiate a f inding of somatoform pain d isorder." Exhibit 83  a t  p .  1 .  

843 The Notice of Hearing at � 3 a l leges that "[l)n late November 1 993, Responded added the 
diagnosis of somatoform pain disorder for c l ient # 1 . Respondent's diagnosis is not supported by 
h is therapy records and does not comport with the DSM- 1 1 1 -R diagnostic criteria .. 

844 Exhibit 79 at p. 266. DSM- 1 1 1  (R ) 's ful l d iscussion of somatoform pain disorder is contained 
in Exhib it 79 at pp .  264-66.  

845 Findings of Fact No.  65 .  
846 Tr .  Vol . IV .  at p. 7 1 2.  

1 42 



certainly would be appropriate for people in that later stage ,  the 
h . . h 847 more c . ron tc pam p ase. 

In other words, twenty-three days after a traumatic event was not enough t ime in 
which to determine adequately whether or not a cl ient was displaying chronic 
pain symptomology. For his part ,  D r. Wahl ind icated that Dr. Cohen was 
"correctly statin� that there is an average of six months

. 
and it is down there as 

the cut off . . . .  "84 But he went on to d isagree with Dr. Cohen and express the 
opinion that: 

(w]hether · or not he hypothetical ly fal ls before the s ix  months · or 
after six months ,  there 's  nothing magic about six months. It 's j u st a 
measu re of central tendency or in  this case an average or a m ean 
or a mode. So the individual patient can certainly be responded to 
on the basis of what your experience has found to be the best 
possible treatment apf roach whether or not they meet that s ix-
month criteria or not. 84 · 

. There are two primary reasons why · the ALJ concluded that Dr. Wahl 's opin ion 
did not represent the consensus of psychologists about the prevai l i ng  standard 
for diagnosing somatoform pain disorder. First , DSM- 1 1 1 -R itself represents 
strong evidence of prevai l ing d iagnostic standards.  In describing the du ration 
criterion ,  it frames it as "at least s ix months." Nowhere does it even s uggest that 
six months represents ·an average or mean. So it appears to the A LJ that Dr. 
Cohen's opinion is more consistent with DSM- 1 1 1-R than Dr. Wohl 's .  S econd, this 
is not a case where the time of d iagnosis was even close to DSM- 1 1 1 -R ' s  du ration 
criterion . It was made only about three weeks after the traumatic event when it 
was more probable than not Cl ient # 1  was sti l l  in an acute stage of pain.  For 
these reasons, the ALJ . concludes that the Committee d id estab l ish by a 
preponderance of the evidence that Mr. Appleman misdiagnosed Cl ient # 1  as 
having somatoform pain disorde( 

3 .  C la ims 8/9-1 : I nappropriately attributing  C l ient #9's PTSO. 
to a recent automobi le accident. 

In Claim 8/9 - 1  charges Mr. Appleman with inappropriately attrib ut ing Cl ient 
#9 's PTSD:  to a recent automobi le accident. Cl ient #9 was involved in an 
automobi le accident on December 3 1 , 1 990,  and Mr .  App leman first evaluated 
her on Apri l 23 , 1 99 1 .850 One of his d iagnoses was "Post-Traum atic Stress 
Disorder due to a car accident."851 Documentation that Mr. Appleman received 
from other health care providers ind icated that Cl ient #9 had also been involved 

847 9 /d. at p. 7 1 1 .  
B48 T r. Vol. X I  at p. 1 735.  
849 /d. 
850 Exhibit 9 at pp . 002 1 32�35.  
851 /d. 
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i n  earl ie r  automobi le accidents ,  and · that she also had a h istory of  "neNous 
b reakdowns" before her most recent automobi le accident. 852 Ne ither the 
Committee nor its expert, Dr. Cohen ,  appear to take issue with the 
appropriateness of d iagnosing Cl ient #9 with PTSD.853 Rather, in C la im 8/9- 1 the 
Committee charges that it was a s ubstandard c l in ical j udgment for M r. 
Appleman's to conclude that her  PTSD was caused by the December 3 1 ,  1 990 ,  
automobi le  accident. I t  was Dr .  Cohen 's  op in ion that that Mr. A p pleman's 
conclusion about Cl ient #�'s

.
PTSD did not meet prevai l i ng  standards because 

"[i]ts certain ly the case that this woman h·ad tremendous other  
stressors in her  l ife , had a h istory of chemical dependency, and 
none of  that is inc luded in the info rmation of  formu lation of  th is · 
case.854 

D r. Wahl was not asked for any opin ions about M r. Appleman's d iagnoses of 
C l ient #9. 855 On d i rect examination , M r� Appleman reiterated h is conc lus ion that 
C l ient #9's PTSD was related to the most recent automobi le accident. 856 So 
whether th is  charge has been substantiated turns on the relative wei g ht to be 
accorded Dr. Cohen's opin ion and Mr .  Appleman's own opin ion.  Mr. App leman's 
testimony did not specifical ly address or explain what is  at issue here , namely, 
causation . His opin ions a lso shed no · l ight on any preva i l ing standards  that might 
apply to h is f inding of causation .857 On the other  hand ,  although D r. Cohen's 
testimony was framed in  terms of p revai l i ng  standards,  the subject of h i s  opinion 
is  somewhat ambiguous . He suggested other causes but offered no op in ion of · 
h is  own about what caused Cl ient #9 's PTSD .  So, it i s  unclear what D r. Cohen 
was considering to be substandard - Mr. Appleman's conclus ion  about 
causation or his case form u lation .858 I t  is the ALJ's opin ion that in  decid i ng · Wang 
the Minnesota Supreme Court was requ i ring someth ing  "more hefty" than an  
ambiguous expert opinion to  estab l ish a l icensing vio lation .  He t herefore 
recommends that the Board d ismiss Cla im 8/9- 1 . 

I .  Charges of substandard test admin istratio n  and i nterp retation.  

I n  its l ist of  charges,  the Committee asserted e ight  charges that  b ring Mr. 
Appleman's c l in ical judgment into question by a l legi ng d iagnoses t h at fai l  to 
conform to prevai l ing practice standards - namely, C la ims 1 -7 ,  2-7 , 4 -3 ,., 5-5 , -5-

852 Exhibit 9 at  p .  2121  (Lori J .  S iegel ,  D .C . ) ,  p .  2 1 52 (J�el D .  Mack, M.D . ) ,  and p. 2 1 57 
(Spinal Care Center) . 

853 Committee's Statement (Admin istrative Record ;  I tem 1 24) at pp. 82-83; Tr. Vol . X I I I  at p. ' 

2055. 
. 

854 Tr. Vol. V at p .  824. 
855 See generally Tr. Vol . X I .  
856 Tr. Vol . XI I  at p .  1 950; he was not c ross-examined about that particular diagnosis. 
857 

. . 

/d. 
858 Tr. Vol . V at p .  824. 
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8 ,  6-8 , 20-1 2 ,  and 21 -3 . The Committee withdrew several other charges of 
substandard testing .  

1 .  C laim 1 -7 :  Making a substandard i nterpretat ion of Cl ient 
#1 's MMPI .  

In Claim 1 -7, the  Committee charges that Mr. Appleman made a 
substandard interpretation of an M M PI that he had admin istered to C l ient #1 . 
The charge is based on an M MPI  scoring sheet,859 a progress note that appears 
to document h is  i nterpretation . of the test, 860 and Dr. Cohen's ofs i n ion that the 
i nterpretation of the MMPI  in  the pro·gress note was substandard .  61 N e ither Mr. 
Appleman nor Dr. Wohl gave expert OP,inions at the hearing about Mr. 
Appleman's interpretation of C l ient # 1 's  M M P I .862 B ut in  an earl ier affidavit f i led 
in opposition to the Committee's motion for partial summary d isposit ion ,863 Mr. 
Appleman offered three, somewhat contrad ictory crit icisms . of D r. Cohen's 
opinion. First, he stated that Dr .  Cohen's opinion was "total ly erroneous."864 
Second , he stated that he had never made a written interpretation of the M M P I ,  
apparently implying that the two cont iguous sentences i n  the prog ress note , 
"Went over MMPI . Pt. is h i�hiy depressed w/ s ignificant physical complaints," 
were , i n  fact, disconnected .86 Final ly ,  he stated that his d iagnosis of depression 
was based on al l of h is testing and the resu lts of his interview with the c l ient, of 
which the MMPI  resu lts were only one element.866 

Fi rst of a l l ,  neither Mr. Appleman nor Dr. Wohl chal lenged D r. Cohen's 
- opinion that an interpretation of C l ient # 1 's  MMP I  scoring that did conform to 

prevai l ing practice standards .would not have included physical compla ints and 
major depression. Dr. Cohen's opin ion on that issue is h igh� credib le ,  s ince he 
wrote his doctoral d issertation on i nterpretation of the M M P I .8 7 So the on ly issue 
here is whether Mr. Appleman made that interpretat ion. The two sentences in 
question in the progress note are contiguous.  The most reasonable 
interpretation of what he wrote is that the statement that the patient " is h ighly 
depressed •NI sign ificant physical complaints" refers to what Mr. Appleman 
d iscussed when he "went over the MMPI "  with C l ient # 1 ." Because of that, 
because of Mr. Appleman's interest in the outcome of this proceed ing ,  and 
because he only offered that interpretation of his progress note in a context 

859 Exhibit 1 A at p. 1 00044. 
860 /d. at p . 1 00024. 
861 See Finding of Fact No.  86 and Tr. Vol. IV at pp. 731 -32 and 735-36 . 
862 See Finding of Fact No.  87 . 
863 (Administrative Record, Item 71 ). f i led on J une 1 1 ,  1 999 ,  admitted into evidence at the 

hearing as Exhibits 44A and 4.48.  
· 

864 Exhibit 44A at p. 1 6 . 
865 Exhibit 448 at p. 27, referring to Exhibit 1 A at p. 1 00024. 
866 Exhibit 448 at p. 27. 
867 T I r. Vo . IV at p. 735. 
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where he was not subject to cross-examination , the ALJ concludes that his 
interpretation of the progress note is not credib le .  

But even if one accepts Mr. Appleman's interpretation of h is p rog ress 
note, a preponderance of the evidence sti l l  estab l ishes a violation of l icensing 
laws . A Board ru le requ i res psychologists to note : 

any d iscrepancy, d isagreement, or confl icting  i nformation regard ing 
the circumstances of  the case that may h ave a bearing on the 
psychologist's conclusions . . . 868 

An interpretation of the MMP I  that d id meet practice standards d i rect ly confl icted 
with h is  diagnosis of 'depression, and he was obl iged to note the confl ict but did 
not .  So even i f  he d id not interpret the M M P I  as suggesting major depression 
and physical complaints , he st i l l  v iolated the ru le by not not ing the confl ict 
between the MMP I  results and his d iagnoses.  

The ALJ therefore concludes that the Committee did estab l i sh  by a 
preponderance of the evidence that Mr. Appleman made a written interp retation 
of C l ient # 1 's  MMP I ,  and that the interpretat ion he made did not conform to 
prevai l ing practice standards.  Alternatively, it establ ished by a preponderance of 
the evidence that Mr. Appleman violated a Board ru le by fai l ing t he  m ake a 
written notation in Cl ient # 1 's  records that the resu lts of the MMP I  confl icted with 
his d iagnosis of depression. 

2. · C la im 2-7 :  Substa ndard i nterpretat ions of the WAIS-R and 
Trai ls  A and B tests adm i n istered to C l ient #2. 

Claim 2-7 charges thq.t Mr. Appleman with making s u bstandard 
interpretations of the WAIS-R and Trai ls A and B tests that he had admin istered 
to Cl ient #2. He concluded, among oth�r th ings ,  that sub-test patterns from the 
WAIS-R suggested long-term memory ,  short-term memory, voca bu lary and 
language problems.869 On the other hand , it was O r. Cohen's opin ion that long
and short-term memory deficits were not discernib le from the WAIS-R,  so those 
conclusions did not conform to prevai l ing practice standards.870 I t  was  also his 
opin ion that Client #2's scores on the WAIS-R's sub-tests were averag e  or above 
average and therefore not suggestive of vocabu lary and language· p rob lems .87 1  
Although Mr.  Appleman did not offe r any specific op in ions about these test 
interpretations at the hearing ,  he again offered opin ions in an earl ier  aff idavit that 
were contrary to Di.  Cohen's .872 There ,  ivi r. Appleman asserted that t he  WAIS-R 

868 
. 

Minn.  R. pt. 7200.5000, subp. 3C. 
869 Finding of Fact No. 88. 
87° Finding of Fact No. 89. 
871 /d. 
872 Exhibit 448 at p .  34. 
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sub-tests do measure auditory and written short an9 long-term m emory. 873 
Again ;  this issue turns on the relat ive credib i l ity of two confl icting expert opinions .  
The ALJ considered Dr. Cohen's opin ions to be more credible for at  least three 
reasons. First, as a neuropsychologist, Dr. Cohen has had signif icantly more 
training and experience with psychological testing than Mr. Appleman.874 
Second , Mr .  Appleman d id not d ispute Dr .  Cohen's opinion that C l ient #2's 
scores on verbally based sub-tests were average or above .average and 
therefore not suggestive of vocabulary and language problems. Th i rd, Mr. 
Appleman did not directly chal lenge Dr. Cohen's opin ion that Cl ient #2 's  scores 
on sub-tests assessing p roblem solving and perceptual organizat ion did not 
support Mr. Appleman's i nterpretation that the WAIS-R indicated that those 
functions were "dramatical ly low." In other words ,  M r. Appleman d id  not take 
issue with the proposition that many of his other interpretat ions of the WAIS-R 
were substandard . · 

I t  was also Dr. Cohen's opin ion that M r. Appleman's i nterpretati o n  of the 
Trai ls A and B tests - namely, that "Trai ls A & B . . .  suggests that [Cl ient #2] · 

has d ifficu lty tracking" - failed to conform to prevai l i ng practice stand ards. The 
basis for h is opin ion was that Cl ient #2's low-average Trail making scores were 
consistent with the results on other visual tests and Cl ient #2's overal l  10 .875 M r. 
Appleman's criticism of this opinion does not even add ress the issue .  In  h is  
aff idavit ,  he asserted that h is conclusion about t racking was based on  personal 
observations of Cl ient #2 and not necessari ly on the Trai l  making scores,876 a ·· 
statement that d i rectly contradicts what he wrote i n  h is  test i nterpretatio n .  

I n  summary, the ALJ therefore concludes that the Committee d id  establ ish 
by a preponderance of  the evidence that Mr. Appleman's written interp retat ions 
of Cl ient #2's WAIS-R and Trai ls A and B tests d id not conform to p revai l i ng 
practice standards .  

3. Claim 4-3: Substandard interpretations of the W AI S-R test 
admi n istered to Cl ient #4. 

-- · 

I n  Claim 4-3 , the Committee charges that M r. Appleman made a 
substandard interpretation of the WAIS-R for Cl ient #4 . This particu lar  charge 
generated the most extensive expe rt debate of the hearing ,  wit� . D r. Cohen 
expressing opinions that Mr. Appleman's interpretat ions of the  tes t  did not 
conform to prevai l ing practice standards and with Mr. Appleman expressing 

673 /d. 
674 There was no evidence to suggest that min imum practice standards for test interpretation 

are any different for neuropsych9logists as compared to psycholog ists with a general clinical 
practice or for Ph .D .  level psychologists as compared to M .A. level psychologists. 

67s T r. Vol. IV at p. 749. 
676 Exhibit 448 at p. 36. 
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op1n 1ons that he d id . 877 The focal point of debate was the standard e rror of 
measu rement for the WAIS-R .  In  substance, it was Dr. Cohen's op in ion that in 
interpret ing the test Mr. Appleman attached cl in ical s ign ificance to subtest scores 
that fe l l  within the standard e rror of measu rement and that that practice did not 
conform to prevai l ing practice standards. 878 I n  other words ,  in Dr .  Cohen's 
opin ion the standard e rror of measure ment is cl in ical ly meaningful in i nterpreting 
test resu lts . On the other hand, it was essential ly M r. Appleman's  op in ion that 
the only usual and customary practice in  scoring the WAIS-R was to ensu re that 
the scores were arithmetical ly correct. Othe rwise,  psychologists were completely 
free to attach cl in ical s ignificance to test scores that appeared to be consistent 
with the i r  c l in ical observations ,  includ ing scores that feil with in  the standard e rror 
of measu rement.879 I n  short, in M r. Appleman's view the standard e rror of 
measurement is not c l in ical ly meaningful  in interpreting  test resu lts. 

The ALJ concludes that D r. Cohen's opin ion is  more credib le in 
estab l ish ing what the prevai l ing practice standards are for i nterpret ing the WAIS
R, fi rst and foremost because that opin ion is  more consistent the Board 's  rules . .  
The Board 's ru le on reports p rovides that a psychological "report m ust i nc iude ," 
among other th ings :  · 

any reservations or  qual ifications concerning the . val id ity or  
rel iab i l ity of  the conclus ions formu lated and recommendations 
made,  taking into account the condit ions under which the  
p rocedures were carried  out, the  l imitations of scientific procedu res 
and psycholog ical descriptions ,  and the impossibi l ity of  absolute 

d·. t '  880 pre 1c  tans . . . . . 

A psycholog ical test's standard error of measurement is c learly a l im itat ion on a 
scientific procedure. The rule clearly contemplates that psychologi sts wi l l  
customari ly formulate their conclusions about testing in  ways that are cons istent 
with the scientific l imitations inherent in tests . D r. Cohen expressed the 
substance of the ru le more d i rectly: 

I guess in summariz ing ,  the data is what any psycholog ist has , and 
y_ou must fol low the data and what it says , not  use i t  as a leapin� off 
point for making things that are d ifferent from where the data is .  8 1 

Final ly ,  despite Mr. Appleman's contrary opin ion , 882 the ALJ also f inds Dr. 
Cohen's opin ions that the WAI S-R does not measure long-te �m memory and that 

877 Dr. Wahl  offered noth ing speci
.
fic to this controversy. 

878 See extended discussions in Tr. Vol. IV at pp. 77 1 -72, and Vol .  X I I I  at pp. 2 1 1 8-31 . 
879 See extended d iscussion in Tr. Vol. X at pp. 1 660-66 and Vol .  X I I  at pp .  1 860- 1 8 75 .  
880 Minn.  A.  pt. 7200.5000, subp. 38 .  
881 Tr. Vol X I I I  at p. 2 1 3 1 . 
882 Tr. Vol .  X I I  at pp. 1 874-75. 
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two of Cl ient #4's highest scores were on sub-tests that measure attention were 
more credib le .  Again ,  as a neuropsychologist, Dr. Cohen has had s ign ificantly 
more training and experience with memory testing than Mr. Appleman , a point 
that Mr. Appleman himself readi ly conceded.883 In summary, the ALJ concludes 
that the Committee did establ ish by a preponderance of the evidence that Mr. 
Appleman's written interpretations of Cl ient #4's WAIS-R test d id not conform to 
prevai l ing practice standards.  

4.  Cla ims 5-5 and 5-8: Substandard i nterpretat ions of 
the tests administered to Cl ient #5. · 

I n  Claim · 5-5 , the Committee charged Mr. Appleman with fai l ing "to 
competently administe r and interpret psychological tests regarding c l ient #5,"884 
and in Claim 5-8 it more specifically charged h im with "inappropriately 
administering the WRAT Read ing Recognition subtest to a non-native Engl ish
speaking person.  Addressing the second, more specific claim fi rst, it was Dr .  
Cohen's opinicin that administering a portion of the W RAT that involved reading 
words in · Engl ish to a cl ient who had min imal proficiency in Engl ish test did not 
conform to prevai l ing practice standards.885 Neither Mr .  Appleman nor  Dr .  Wahl 
even attempted to take issue with Dr. Cohen's opinion. And that op in ion so 
comports with common sense as to be self-evident. · The A LJ therefore 
concludes that the Committee estab l ished by a preponderance of the evidence 
that M r. Appleman fai led to meet usual  and customary prevai l ing stan dards of 
practice by admin istering the W RAT to C l ient #5 . 

With regard to the more general claim of substandard test admin istration 
and interpretation for Cl ient #5, the major thrust of Dr. Cohen's testimony was 
that testing cond itions were less than optimal for the tests that Mr. A ppleman 
administered, and that those less than optimal conditions were l ike ly to have 
affected the resu lts that Mr. Appleman obtained.886 But in no case , was Dr. 
Cohen able to say defin itively that Mr. Appleman's interpretat ions were 

· substandard because they were erroneous.  Rather ,  the ALJ concludes that the 
facts involved in Claim 5-5 are more appropriately governed by the M innesota 
Rules ,  part 7200 .5000, subpart 38 , which requires that "report must inc lude . . .  
any · reservations or qu·al if ications concerning the valid ity or · re l iabi l ity of the 
conclus ions formu lated and recommendations made,  taking· into acco u nt the 
conditions under which the procedures were carried out . . .  " A preponderance of 
the evidence clearly estab l ished that a number of. factors relating to the · 
conditions under which the testing of Cl ient #5 was carried were l i ke ly  to affect 
the val id ity or re liabi l ity of the conclus ions that Mr. Appleman formu l ated from 

883 T I r. Vo . X at p. 1 666. 
884 Notice of Hearing at � 35. 

. 885 Tr. Vol. V. at p. 794. 
886 See Finding of Fact No .  1 02 .  
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that testing . 887 He therefore violated that ru le in connection with h is  testing of 
Cl ient #5 by fai l ing to d iscuss in h is  report the many factors that Dr. Cohen noted . 

5.  C la im 6-8 : Substandard i nterpretat ions of the WAIS:-R 
test adm in istered to C l ient #6. 

In Claim 6-8 , the Committee charged Mr. Appleman with s u bstandard 
interpretations of the tests that he admin istered to Cl ient #6. It was D r. Cohen's 
opinion that Mr.  Appleman's interpretat ions of C l ient #6's WAIS�R and Bender
Gestalt tests d id  not conform . to usual and customary prevai l i ng  practice 
standards ,  and he offered specific reasons for why they d id not.888 N eith�r Mr. 
App leman nor Dr. Wahl chal lenged those opin ions or offered d iffering 
opin ions.889 The ALJ therefore concludes that the Committee establ i shed by a 
preponderance of the evidence that Mr .  Appleman fai led to meet u s ual and 
customary prevai l ing standards of practice in  h is interpretations of the WAIS-R 
and Bender-Gestalt tests that he admin istered to Cl ient #6.  

6.  C la im 20-1 2 :  Charge of i nappro priately  admin ister i n g  tests 
to Cl ient #20. 

In Claim 20- 1 2 , the Committee charged M r. Appleman with i mproperly 
a l lowing C l ient #20 to take two vocational tests and the M M P I  home to complete.  
A p reponderance of the evidence · estab l ished that Cl ient #20 took the Strong- · 
Campbel l's I nterest Test and the Career Assessme nt Test home to complete but 
fai led to establ ish that he ever took the M M P I  home to comp lete .890 Al though Dr. 
Cohen clearly estab l ished that it was usua l  and customary prevai l ing p ractice for 
psychologist to adhere closely to test admin istrat ion procedures or  explain in 
writ ing when they did not, 891 the Committee failed to present any ev idence to 
establ ish what the test administration p rocedures for the Strong-Campbel l 's  
I nterest Test and the Career Assessment Test were.  And the re was at· least 
some evidence from Mr. Appleman that those test administration procedu res did 

· not requ i re that . a cl ient take tho�e test� ·i n  -the -psycholog ist's office . · The ALJ 
therefore concl udes that the Committee fai led to establ ish by a preponde rance of 
the evidence that Mr. Appleman engaged i n  u nprofessional conduct by · fai l ing to 
meet prevai l ing practice standards in the way he administered the Strong
Campbel l ' s  I nterest Test, the Career Assessment Test, and the M M P I  to Cl ient 
�20. 

. 

7. C la im 21 -3 : Substandard interpretations of test adm i nistered 
to C l ient #20. 

887 See Findings of Fact Nos. 96-98. 
888 See Finding of Fact No. 1 06 .  
889 See Finding of Fact No. 1 07.  
890 Exhibit 29 at p .  369.  
891 See Finding of Fact No. 1 08.  
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I n  Claim 2 1 -3, the Committee charges Mr. Appleman with fai l ing to 
reconcile test resu lts with his diagnosis of major dep ression. First of a l l ,  s ince 
Mr. Appleman did not prepare a written report of his testing ,  there is no evidence 
that ever interpreted the Beck Depress ion I nventory and Sentence Completion 
test as indicating major depress ion . So any charge . of substandard test 
interpretation must fai l  here .  The essence of Dr. Cohen's expert opin ions is that 
the resu lts of the two tests appear to be incons istent with the diagnoses , and that 
Mr. Appleman did not .attempt to explain the apparent contradiction .  I f  any 
charge is germane to these facts, it would seem to be a violation of the ru le that 
requ i res reports to include "any reseNations or qual ifications concern ing the 
val id ity or rel iabi l ity of the conclusions formulated and recommendations made, 
taking into account the conditions under which the procedures were carried 
out . . . .  "892 But Mr. Appleman never prepared a report of his testing of C l ient #21 
(which is the charge being asse rted in  C laim 2 1 - 1 ) . So the charge here is real ly 
fai lu re to include reseNation and qual ifications in a report that does not exist. I n  
short ,  the ALJ concludes that the charge of fai l ing to reconci le testing resu lts with 
the d iagnosis of ·Cl ient #21 should be dismissed , and that the issues are 
essentially inadequate documentation issues that should be considered  as part 
of Claim 21 - 1 . · 

· 

J .  Charges of substandard treatment. 

1 .  Cla im O F-9 and OF-1 8 :  · Using 
confrontational therapy approach 
treatment. 

profan ity and  a 
in  sex offender 

In  Claim OF-9 , the Committee charged Mr. Appleman with unp.rofessional 
conduct for using profanity during therapy sessions with sex offender c l ients and 
in Claim OF- 1 8 for using substandard confrontational or shaming sex offender 
treatment strategies. The charges are closely related , so the ALJ wi l l  d iscuss 
them together. Two programs that treated sex offenders employed Mr . 

. Appleman the ear!y 1 980� .  and he acqui red sex offender treatment and t rain ing 
there. He rel ied on that experience to support the Statement of Competency in 
sex offender treatment that he f i led with the Board . 893 I n  the early 1 980s 
psychologists who treated sex offenders commonly used profan ity and 
confrontational treatment approaches d u ring treatment.894 

. But by the mid- 1 990s, the profession hac:l abandoned the practice 
because therapists decided it was abusive and fai led to provide c l ients with 
appropriate role model ing behavior. So it was Mr. Rus inoff' s opinion that by the 
mid-1 990s · using profanity and confrontational treatment . techniques with sex 
offenders no longer conformed to usual and customary prevai l ing p ractice 

892 Minn. R. pt. 7200.5000, subpart 38. 
893 Exhibit 34. 
894 Findings of Fact Nos. 1 1 5, 1 1 7,  and 1 20 .  
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standards ,  wh ich by then required therapists to use the model ing behavior 
approach to treatment. N evertheless , the evidence establ ished that Mr. 
Appleman continued to use p rofanity and confrontational t reatment techn iques 
i nto the mid- 1 990s , i nc luding when he was treating the sex offenders whose care 
is at issue here .895 It was Mr .  Appleman's opinion that use of those techniques 
st i l l  conformed to usual and customary prevai l ing p ractice standards i n  the mid-
1 990s.  

M r. Rusinoff cu rrently operates a day treatment program for sex offenders 
with special needs, 896 was c l in ical d i rector from 1 993-l998 of the Alpha House 
program where Mr. Appleman had previous ly trained,  and has both received and 
presented an extensive amount of t rain ing in sex offender t reatment th roughout 
the 1 990s.897 He is therefore very fami l iar with developments and changes in 
standards with in the f ie ld .  On the other hand, the record indicates that Mr. 
Appleman has e ither received or presented l i tt le, if any, sex offender treatment 
t rain ing s ince the early 1 980s.  The ALJ concludes that Mr. Rus inoff's op inion on 
treatment standards in  the mid-1 990s is  more credib le than M r. Appleman 's  . . 

2. C la im OF-1 9 :  · Threaten i ng sex offender cl ients with 
revocation of probation .  

I n  C la im OF- 1 9 ,  the  Committee charges M r. Appleman with threatening 
h is  sex offender c l ients with revocation of p robation as an i nappropriate therapy · 

technique.  Th
.
e Committee argues that p ractice vio lates M innesota Statutes,  

Section 1 48 .941 , Subdivision 2(a) (2) , which pro hibits ps�cholog ists from 
engaging i n . fraudu lent, deceptive , or d i shonest conduct8 8 The evidence 
establ ished that Mr. Appleman told some of his sex offender cl ients on o ccasions 
that they would go to prison or  jai l  if they did not complete treatment.899 So, in 
o rder  to establ ish a violation of the statute in this ins tance, the Committee must 
prove that M r. Appleman's statements were fraudu lent, deceptive , or d i shonest. 
But the· evidence that the Committee presented fel l  far short of that. 

.. ·:-� · . 
.. ··- ....... . .. � . . . . . �

- . - �-

The Committee rel ied primari ly on testimony from Thomas Tho mpson, 
who had been Cl ient # 1 1 ' s p robation off icer. First of a l l ,  the ALJ d is regarded 
testimony from Mr. Thompson that Mr. Appleman's had a reputation of exp loiting 
sex offender cl lents. Character evidence is  not relevant to show that· s o m eone 
acted in a particu lar way on a part icular occasion .900 Second,  Mr. · Thompson 
testif ied that Mr. Appleman lacked authority to termi nate a sex offender c l ient's 

895 Finding of Fact No. 1 1 6 . 
896 Tr. Vol. V I I  at p. 1 1 76.  
897 Exhibit 43A at pp. 3-4. 
898 Committee's Statement (Administrative Record, Item 1 24) at pp. 1 72-8 1 . 
899 Finding of Fact No. 1 2 1 .  
900 Minn .  H. Evid. 404(a) .  The ALJ also disregarded statements by Mr. Thompson about what 

Cl ient # 1 1 told him about Mr. Appleman as hearsay that did not m eet the Wang standard. 

1 52 



p robation.  But the most that can be inferred from the evidence was that Mr .  
Appleman wou ld report to the cou rt that the cl ient fai led to complete treatment, 
and that the cou rt · wou ld then revoke probation.  No evidence estab l i shed that 
M r. Appleman had ever said that he himself had the authority to revoke 
p robation. Thi rd,  Mr. Thompson's opinion that a cou rt would not have sent Cl ient 
# 1 1 to prison for fai l ing to complete sex offender treatment was only a 
specu lative guess about what a court might or might not do if C l ient # 1 1 failed to 
complete sex offender t reatment.90 1 Final ly ,  in  order to establ ish fraud , deceit , or 
dishonesty, the Committee had to prove that Mr. Appleman knew his statements 
about probation being revoked were false. The evidence fai led to estab l ish that 
M r. Appleman knew or bel ieved that a cou rt wou ld not revoke probation if a cl ient 
fai led to complete sex offender treatment. For these reasons, the ALJ concludes 
that the Committee failed to estab l ish by a preponderance of the evid ence that 

. M r. Appleman violated M innesota Statutes , section 1 48 .941 , subdivis ion 2(a) (2) . 
by tel l ing sex offender c l ients that their  probation would be revoked if they fai led 

. to complete sex offender treatment. should be d ismissed . 

3. Cla im 20-1 3 :  Provid ing  serv ices to C l ient #20 that were 
neither reasonab �e nor necessary. 

Claim 20- 1 3 charges Mr. Appleman with providing services that were not 
reasonab le or necessary for re l ief or t reatment of C l ient #20's i nj u ries or 
conditions .  The Committee fi rst a rgued that collateral estoppe l  precl uded Mr .  
Appleman from challeng ing a f ind ing by a workers' compensation judge that the 
services he provided to ·cl ient #20 were neither reasonable nor necessary to cu re 
or rel ieve the C l ieot #20's work-related condit ions. 902 But the ALJ has p reviously 
concluded that the Committee cannot rely on col lateral estoppel a lone to 
establ ish this claim.903 S ince psychology l icensing laws do not make p roviding 
services that are not compensable under the Workers· · Compensation Act a per 
se violation ,  the Committee had to estab l ish that provid ing such services fai led to 
conform to usual and customary prevai l ing practice standards. And the 
Committee fai led -to present any -�uch evidence. Second, even if it had p resented 
such evidence, it sti l l  would have had to ru le out that Mr. Appleman's s ervices 
were also neither reasonable nor necessary to cure or re l ieve any non-related 
condition .  The Committee also fai led to do that. For these reasons , the ALJ 
recommends that the Board dismiss Claim 20- 1 3. 

901 The governing offense may wel l  have warranted a stay of a presumptive 2 6-month 
sentence and probation under sentencing gu idel ines. But that does not mean that the court could 
not have or would not have revoked probation if Cl ient # 1 1 failed to complete treatment. 

902 Finding of Fact No. 1 23 ;  Exh ibit 20 at P- OOSS63 . .  
903 See Part 1 1 -8,  above. 
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K. Charges of tak ing s ubstandard c l ient h i stories. 

1 .  C la ims 3-1 0 :  Tak ing  substandard c l ient h istory 
i nformation from C l ient #3 

Claim 3-1  0 charges M r. Appleman with fai l ing to fol l ow up on h istory and 
test resu lts indicating that C l iE!nt #3 possibly had chemical dependency issues .  
The Committee bases Cla im 3-1  0 on the fol lowing a l legation ih the Notice of 
Hearing :  "[Mr.  Appleman6 fai led . to add ress issues of the c l ient's chemical use ,  
abuse,  o r  dependency. "9 4 But Dr .  Cohen's test imony focu ses on the  fact that 
Mr .  Appleman fai led to comment on or explain what that might mean .905 . The 
rmp l ication in  the charge, as framed in  the N otice of Hearing ,  is that M r. 
Appleman's c l in ical judgment was substandard because he fai led to fo l low u p  
with C l ient # 3  o n  chemical dependency issues.  The p rob lem is  that D r. Cohen 
was not asked �o give an opinion on M r. Appleman's c l in ica l  judgment in  e l icit ing 
history from C l ient #3 was substandard , he  was asked whether M r. App leman 's  
documentation of C l ient #3's h istory was s ubstandard . As a resu lt ,  the A LJ 
concludes that the Committee fai led to establ ish by a p reponderance of the 
evidence that M r. Appleman's taking of h istory from C l ient  #3 fai led to conform to 
the usual and customary prevai l ing standards  of p rofessional practice. The ALJ 
therefore recommends that the Committee d i smiss . Cla im 3- 1 0 .906 

2. Cla ims 6-2, 6-3, and 6-1 0: · Tak ing  substandard c l ient 
h istory i nformat ion from C l ient #6 

Claim 6-2 charges M r. Appleman with stat ing in  h is  report that C l i ent . #6's 
symptoms resu l ted from her automobi le accident without e l icit ing ,  cons idering ,  or  
report ing other  information that might  have accounted for the symptoms .  C laim  
6-3 charges that he made psychological assessments with inadequate d ata ,  and 
Claim 6-1 0 charges that he performed a substandard assessment of Cl ient  #6 by 
fai l i ng to inqu i re whether the n ightmare of a friend ' s  su icide was an actual 
event.907 Al l  three are based on the fo l lowin9,: two . a Hegations in the N otice of 
Hearing: 

· 

40) • • • Respondent 's d iagnoses are not supported by  
his records and do not comport with DSM-IV criteria .  

4 1 ) I n  evaluating cl ient #6,  Respondent complete ly fai led  
. to  take into account cl ient #6 's  ongoing severe marital strain and 

904 Notice of  Hearing at � 20.  
905 Finding of Fact No. 1 25 .  · 

906 Claim 3-5, wh ich actu� l ly does charge M r. Appleman with substandard documentation of 
Client #3's history, is considered below, 

· 

907 In Exh ibit 86,  the Committee reworded Claim 6-2 to make it more specific, and it added 
Claim 6-1 0 as a "new claim #." 

· 
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other p re-existing interpersonal d ifficu lties, including su icide of a 
close male friend,  as wel l as her history of depression and fam i ly 
history of bipolar i l lness. Respondent's report states on ly that c l ient 
#6 was currently separated from her husband. 

The ALJ concludes that to the extent that the Board is charging Mr.  Appleman 
with substandard cl in ical judgment, whether in the taking of h istory from Cl ient #6 
in formulating his diagnosis·, or drawing conclusions on causation , these three . 
charges suffer from the same fai lure of proof as Claim 3-1 0 .  The on ly question 
that the Committee posed to Dr. Cohen that touches on those three issues was 
framed in terms of the sufficiency of M r. Appleman's documentation of Cl ient #6's 
h istory.908 With the exception of a question about testing , 909 the Committee 
asked Dr. Cohe.n nothing about whether or not Mr. Appleman's  cl in ical judgments 
about Cl ient #6 failed to conform to usual and customary prevai l ing standards .  As 
a resu lt ,  the ALJ concludes that the Committee failed to establ ish by a 
preponderance of the evidence that Mr .  Appleman 's taking of history f rom Cl ient 
#6 or his assessment of that c l ient failed to conform to the usual and customary 
prevai l ing standards of profess ional practice. The ALJ therefore recommends 

. that the Committee dismiss Claim 6-3 and 6- 1 0. But s ince the Notice of Hearing 
can fai rly be interpreted as al leging substandard documentation of C l ient #6's 
h istory ,  the ALj wil l  reconsider Claim 6-2 , below, as a claim of i nadequate 
documentation . 

.. 

3. Cla im 8/9-1 .1 : Obtain ing i nsufficent c l ient h istory 
i nformation from C l ient #8 

Claim 8/9- 1 . 1  charges that Mr. Appleman attr ibuted C l ient #8's symptoms . 
to a motor vehicle accident without e l iciting, · cons idering , or report ing other 
factors that might have accounted for the symptoms. Un l ike the p revious 

. charges of substandard history, here the Committee did ask Dr. Cohen for an 
opinion on whether Mr. Appleman cl in ical - judgment in  el icit ing history from C l ient 
#8 was substandard , and Dr:. Coh.8n .answered in the affi rmative and -went on to 
explain the basis tor his op in ion .91 0 · So,  the question then turns to whether that 
Dr .  Cohen's opinion is sufficient to establ ish the charge by a preponderance of 
the evidence. 

An assumption that h istory not recorded is h istory not taken· necessarily 
underl ies Dr. Cohen's opinion on this c laim. But even if that assumption is usual 
and customary in the profess ion ,  other evidence directly contradicts it he re .  Mr. 
Appleman had obtained much other historical information about Cl ient #8 from 
other so.urces that suggested other causes for her syniptoms .91 1 He s imply did 

908 Finding of Fact No. 1 29 .  
909 Relating to Claim 6-8. See Part Vl l- 1 -5,  supra. 
91 ° Finding of Fact No. 1 33 .  
91 1 Finding of Fact No. 1 32 .  
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not incorporate it into h is own cl ient history.  D r. Cohen . conceded that was the 
case .91 2 M r. Appleman testified that there were two reasons why he did not 
attempt to obtain more information of that kind from Cl ient #8 herself .  Fi rst , he 
was not proficient in  assessing and t reat ing sexual abuse cases ,  and , second ,  he 
did not want to interfere with the treatment of other therapists who were treating 
Cl ient #8 for sex abuse.91 3  But more important,  what the evidence establ ished 
here was that Mr. Appleman was aware of i nformation suggesting other  poss ib le 
causes for C l ient #8's symptoms,  but that he m ade a c l in ical judgment that those 
other possib i l i t ies d id not cause the symptoms for which he was t reat ing her .  As 
for c l ient h istory that appears nowhere · i n  M r. Appleman's f i les ,  D r. Wahl pointed 
out that the fact that Mr. Appleman did not record it does not necessari ly mean 
that he did not obtain or  consider it. I n  summary, the ALJ concludes that the 
Committee fai led to prove by a preponderance of the evidence M r. Appleman 
engaged in substandard practice by attribut ing C l ient  #8's symptoms  to her 
automobile accident without · e l ici ting further i nformation or  considering  other  
factors that might  have accounted for  those symptoms .  91 4 

VI I I .  

Standards of Professional  Documentation  

As suggested in the  d iscussion i n  Part V . ,  there appear to  be  three · 
possible bases for d isc ip l in ing psychologists for improperly or inadequately 
documenting the services tliey provide to c l ients . First ,  · the legis latu re has 
d i rected the Board to adopt "ru les of conduct to govern an app.l icant's or 
l icensee's practices or behavior."91 5 And the Board has responded by i nc lud ing 
some explicit documentation requ i rements in  its ru les .  Second,  the leg is lature 
has specifical ly d i rected the Board to adopt rules .that proh ibit appl icants and 
licensees from offe ring "services or use techniques that fa i l  to meet u sual  and 
customary professional standards . "91 6 The Board has also done that in M in n .  R .  
pt. 7200 .5700.  Third ,  the legis lature · has expl icit ly and i ndependent ly made · 
psychologists subject to discip l ine fer engag ing :  

" in  unprofessional conduct or  any other conduct which has the  
potential for causing harm to  the  publ ic ,  i nclud ing any departu re 
from or  fai lu re to conform to the m in imum standards of accep�ab le 

91 2  Finding of Fact No. 1 33.  
91 3 Finding of Fact No.  1 34 .  
91 4  Since � 5 8  of the Notice of Hearing and Dr. Cohen's op in ion also support a charge of 

substandard documentation of h istory, the ALJ has considers in the succeeding section  whether · 
or not the Committee has proven that charge. 

91 5 Minn. Stat. § 1 48 .98 .  
91 6 Minn.  Stat. § 1 48 .98  (a) .  
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and prevai l in9 practice without actual i nju ry having to be 
establ ished . "91 

I n  short ,  the documentation practices of psychologists arguably can result  in 
l icensure violations if those practices violate the Board's ru les, if they fai l  to meet 
usual and customary professional standards ,  or if they fail to conform to the · 

minimum standards of acceptable and prevai l ing practjce . 

A. Ru les establ ish ing expl ic i t  documentation  requ irements 

Three provis ions of the Board's rules d i rectly address documentation of 
services by psycholog ists . M inn .  R .  p( 7200 .4900, subp .  1 a indicates what cl ient 
records minimally must conta in :  

Subp. 1 a .  Cl ient records. A cl ient who is the d i rect recip ient  
of psychological services has the right of  access to the records  
relating ·to psycholog ical services maintained by the psychologist on  
that cl ient, as provided in M innesota Statutes,  section 1 44 :335 , 
subdivision 2 ,  provided the records are not classif ied as confident ial · 
under Minnesota Statutes , section 1 3 .84. A psychologist m u st 
maintain an accurate record to r each cl ient. Each record m u st 
minimally contain :  

A .  an accu rate chronological l ist ing of a l l  cl ient vis its , together 
with fees charged to the cl ient or a thi rd-party payer; 

B .  copies of al l correspo·ndence relevant to the cl ient; 
C. a cl ient personal data sheet; and 
D. copies of al l c l ient authorizations tor release of information 

and any other legal forms pertain ing to the cl ient. 
A psychologist who is an employee of an agency or faci l ity need n ot 
maintain cl ient records. ��P.9-ra.t�. from records maintained by the · 
agency or faCi l ity . 

Minn .  R .  7200 .5000 , subp.  3 addresses what reports of psychological services 
must contain: 

Subp.  3 .  Reports . The provision of a written or oral r·eport ,  
i ncluding testimony of a psychologist as  an expert witnes s ,  
concerning the psychological o r  emotional health o r  state o f  a 
cl ient, is a psychological service . The report must i nclude : 

A. a description of al l  assessments, evaluations ,  or othe r  
procedures upon which the psycholog ist's conclusions are based ;  

917 Minn.  Stat. § 1 48 .941 , subd. 2 (3) . 
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B. any reservations or qual ifications concerning the val id ity or 
re l iabi l ity of the conclusions formulated and recommendations 
made, taking . into account the conditions under . which the 
procedures were carried . out, the l imitations of  scientific p rocedu res  
and psychological descriptions,  and the impossibi l ity o f  abso lute 
. p redictions ;  

C .  a notation concern ing  any d iscrepancy, disagreement,  or  
confl icting information regarding the circumstances of  the case that 
may have a bearing on the psychologist's conclus ions;  and 

D. a statement as to whether  the conclusions are b ased o n  
d i rect contact between the psychologist and the c l ient. 

Final ly, two provisions of Minn .  R .  pt. 7200.5200 address documentation of 
· psychologists' charges to cl ients or  th ird party payors : 

Subp.  2 .  Itemized fee statement. .A psychologist s ha l l  
it�mize fees for  a l l  services for which the c l ient or a th i rd party i s. 
b i l led and make the itemized statement avai lable to the c l ient .  The 
statement shal l  identify a t  least the date on which the  service was 
provided, the nature of  the service, the name of  the i ndividua l  
providing the service , and the name o f  the individual  who · i s  
professional ly responsible for the service . 

Subp. 3 .  No misrepresentation .  A psychologist s hal l  n ot 
d i rectly or  by implication misrepresent to the c l ient or to a th i rd party 
b i l led for services the nature of the services, the extent to which the 
psychologist has provided the services,  or the individual  who i s  
professional . 

B.  Additional documentation requirements are inc luded in  
prevail i n g  standards of  practice 

- . �· . · · ·· · - . . 
-

. . · � ·  . ... -.. 

The · leg is latu re has directed the Board to address in  i ts ru les a 
requ i rement that l icensees not "offer services or use techniques that fa i l  to meet 
usual and customary professional standards."91 8 The Board responded by 
adopting Minn .  R. pt. 7200 .5700 , which prohibits unprofessional conduct and 
defined that term as "violat ing those standards of professional behavior t hat have 
become establ ished by consensus o( the expert opinion of psycho log i sts as 
reasonably necessary tor the protection of the publ ic interest ." The ALJ 
concludes that the "usual and customary professional standards" t hat the 
legis lature referred to in Minn .  Stat. § 1 48.98 (a) and the "standards of 
professional behavior that have become establ ished by consensus of the  e xpert 
opin ion of psychologists" that the Board refers to in i ts rule mean the same th ing,  

918 Minn .  Stat. § 1 48.98 (a) .  
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and both refer to the same set of p ractice standards.91 9 Nowhere did the 
legis lature suggest that the Board should excl ude documentation practices that 
violate standards of practice from the proh ibit ion in its ru les against 
"unprofessional conduct . " 

Moreover, when viewed together, the Board's rules make it clear that 
improper and inadequate documentation practices do constitute unprofessional 
conduct. As previous ly noted , the Board has incorporated the APA's Eth ical 
Principles into its ru les as �ids to int�rpr�ting, among other thin�s ,  the term 
"unprofessional conduct" as 1t appears 1n M1nn .  R. pt. 7200.5700 .92 Several of 
those ethical standards either d i rectly or indirectly address documentation of 
psychology services and,  to that extent, provide more specific i ns ight and 
guidance into what p ractit ioners general ly accept  as being adequate 
documentation . Final ly, in interp ret ing s imi lar ru les adopted by the Board of 
Oentistry,921 the Minnesota Court of Appeals upheld d iscipl ine of a dentist for 
"grossly deviating from the minimal standards required of a profess ional 1n 
maintaining adequate records."922 

C. Documentation requ i rements are also i nherent in the 
statutory requirement to conform to m in imum standards 
of acceptable and prevai l ing practice 

In addition to directing the Board to address unprofessional conduct in its 
ru les , the . legislature has also enacted · a · specific prohibit ion against 
unprofessional conduct i nto the Psychology Practice Act. That def in it ion of 
unprofessional conduct is framed i n  terms of a "departure from or fai lu re to 
conform to the min imum standards of acceptable and prevai l ing p ractice . "923 
There is noth ing in statute to suggest that this prohib ition excludes min imum 
standards of  acceptable and prevai l ing documentation practices.  And  in the 
Dental License of Schultz, supra, the Minnesota Cou rt of Appeals upheld 
discipl in ing a dentist for inadequate dpcur.1.1enta.tio_n_ 9f_p_�!ient re�ords in  violation 

919 Ct. Larson v. Yelle, 246 N .W.2d 841 , 845-46 (Minn. 1 976) . 
920 Minn.  R .  pt .  7200.4500 , subp. 4 .  
921 Rather than referring "unprofessional conduct," the Board of D�ntistry·s· ru les prohib it 

"[c]onduct unbecoming a person l icensed to practice dentistry . . .  or conduct," wh ich inc ludes: 
A. engaging in personal conduct which brings discredit to · the profession of 

dentistry; 
B. gross ignorance or i ncompetence in the practice of dentistry and/or repeated 

performance of dental treatment which fall below accepted standards; 
Minn.  R. 3 1 00.6200. The essential thrust of these proh ibitions is the same as the Board of 
Psychology's prohibition of unprofessional conduct. 

· 

922 Matter of Proposed Disciplinary Action Against Dentist License of Schultz, 375 N .W .2d 
509, 5 1 4 (Minn.App. 1 985) . 

923 Minn. Stat. § 1 48 .94 1 , subd. 2(3) .  
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of a s imi lar statute . 924 The ALJ therefore concludes that in enacting M inn .  Stat. § 
1 48 .94 1 , subd. 2(3) , the legis lature intended the stricture against unprofessional 
conduct to include record keeping ·p ractices that fai l  to conform to the m in imum 
standards of  acceptable and p revai l ing p ractice. 

IX. 

Charges of Substa ndard Documentat ion 

The parties presented two very d ifferent views of  the standard for 
documenting psychology services . In essence, it was Dr. Cohen's v iew that 
there is a consensus among psychologists about what c l ient records should 

· contain , and . that consensus has formu lated s everal specific and we l l -defined 
standards and requ i rements.925 On the other  hand, Dr .  Wohl seemed to suggest 
that there is no consensus within the profession about specific documentation 
standards ,  so that the only real standards. are those that are expl icit ly stated in 
statute or ru le. 926 

But the two sets of views were not com pletely i rreconci lab le .  For 
example,  Dr. Wah l d id not reject th·e idea that the re may be some consensus 
among practitioners about documentation standards .  Rather, he ind icated that if 
any exist, they have not been written down anywhere .927 . And Dr.  Wahl 's 
opin ions themselves suggested some u nwritten substantive standards .  He 
indicated that the adequacy of cl ient records must be viewed in  l i ght of  the 
purpose for which the cl ient was being evaluated and treated and by the needs of 
the audience, that is , the persons to whom the ·psychologist expected to · 

communicate the results .928 In  other  words,  psychological docum entation 
standards are context-dependent, so adequacy m ust necessari ly be an ad hoc 
determination. 

Since the Board has adopted APA's Ethical Principles and Code of 
Cof!duct as interpretive guidel ines for i ts own rules,  one should a lso consider 
whether or  not documentation is consistent with the APA's ethical standards 
when assessing adequacy. One of the important APA ethical princip l es  is  the 
one provid ing that documentation should faci l i tate continu ity of care.929 
Documentation practices that promote continu ity of care are more l i ke ly to 

924 Like the Board of Dentistry's rule, the Dental Practice Act refers to "[c]onduct unbecoming 
a person licensed to practice dentistry . . .  " rather than to "unprofessional conduct." B ut the 
import of the two terms is the same. See Minn .  Stat. 1 50A.08,  subd. 1 (6) and Dentist License of 
Schultz, supra. 

925 See generally Find ings of Facl Nos. 1 37 and 1 38 .  
926 See generally Find ings of Fact Nos. 1 39 through 1 40 .  
927 Finding o f  Fact No .  1 40 b and c.  
928 Finding of Fact No.-1 40 c. 
929 See Exhipit 35, 'IJ 1 .23(a) ,  quoted in F i�d ing of Fact No . 1 36 .  
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conform to prevail ing p ractice standards than practices that do not , o r  worse , 
p ractices that impede cont inu ity of care. 

Finally, even in s ituations where the Board's documentation ru les  may not 
apply d i rectly, those ru les may sti l l  be helpfu l  in determining whethe r  o r  not a 
documentation p ractice conforms to prevai l ing standards .  Because the state's 
ru lemaking process encourages a high level of d i rect p ractit ioner invo lvement in 
adopting rules, the underiying pu rposes and objectives of Board's practice rules . 
can be viewed as fai r expressions of the practice standards that M i nnesota's 
psychologists recognize. So in analyzing expert opin ions documentation, an 
impo rtant cons ideration is how consistent those opinions are with the Board's 
p ractice rules . 

A. Charges of substandard documentation of c l ient h istories.  

I t  was Dr. Cohen's general opin ion that consensus among p ractit ioners 
about documentation standards does exist and,  further, that usual and customary 
p revai l ing practice in the early 1 990s requ i red practit ioners to address  several 
specific types of. information in .  thei r  cl ient h istories.930 D r. Cohen then went on to 
g ive more specific opi n ions about conformity with documentation standards for 
each individual charge of substandard documentation by Mr .  App leman.  Dr .  · 
Wahl did not. Rather al l h is opinions about documentation standards for c l ient 
h istory were generic. I t  was Dr. Wahl 's general opinion that the p rofession 

· · recognizes no fixed criteria for determin ing what should be docume nted in a 
cl ient's h istory, so the only standards are those which states ·have expl icitly 
enacted in statute or adopted in rule.93 1 

When appl ied to the documentation of cl ient h istories ,  Dr .  Wahl 's  general 
views are less consistent with Minnesota law than D r. Cohen's. In  1 956 ,  the 
Minnesota Supreme Court . incorporated the usual and customary p revai l ing 
p ractices of professionals into the legal concept of unp rofessional conduct in  the 

· case of Reyburn v. Board of Optometry.932 And in 1 885,  i:he Minnesota Cou rt of 
Appeals heid that the concept of unprofessional conduct embraces p rofessional 
documentation that fai ls to conform to usual and customary p revai l ing p ractice 
standards.933 Those decisions wou ld have been superf luous · if M i n nesota's 
appel late cou rts had concluded that there was not consensus among l icense.d 
p rofessionals about art iculable documentation standards. But this conc lus ion 
does not necessari ly resolve al l of the Committee's claims of substandard 
documentation of cl ient h istory in the Committee's favor. There is t he  further 
question of  whether, and under what c i rcumstances,  consensus among 
psychologists embraces the elements of client h istory that D r. Cohen 

930 See Finding of  Fact N o . 1 38 d .  
931 See Finding of  Fact No .  1 40 a and d .  
932 See discussion in  Part V-B, supra. 
933 See discussion in Part V I I I -B . supra . 
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d escribed. 934 And answering that question requ i res addressing each claim of 
s ubstandard documentation of cl ient h istory in context and on its own merits . 

1 .  C la im 1 -5 charges fai lure to e l icit . from Cl ient # 1  certain 
c l ient h istory information that bore on M r. Appleman's f indings and conclusions.  
I t  was Dr. Cohen's opin ion that the h istory Mr. Appleman documented for C l ient 
#1 was substandard because it lacked a fami ly h istory, a history of fami ly 
dynamics, a medical h istory, a h istory of med ication use, a chemical dependency 
assessment, an assessment of school background,  a psychosocial h istory or a 
systematic evaluation of psychological status.935 This was consistent with Dr. 
Cohen's more general opinions about the e lements of c l ient history that 
p revai l ing practice standards require .936 Dr. Cohen's opin ion on this charge was 
also consistent with one of Dr .  Wahl 's general opin ions about documentation, 
namely, that standards of adequacy for documentation depend, in part, on who is 
requesting the psychological report. Here ,  Cl ient #1 's  attorney referred him to 
M r. Appleman for evaluation and treatment.937 And APA Ethical Standard 
1 .23(b) ind icates that psychologists are held to a h igher standard of accu racy 
and detai l when they have reason to bel ieve that records of their services wi l l  be · 

used in legal proceedings.  M r. Appleman's opinion - that he on ly had to note 
h istory about Cl ient # 1  that re lated to the referral question and what was needed 
for treatment938 - was inconsistent with Ethical Standard 1 .23(a) , wh ich 
ind icates that documentation should faci l itate continuity of care by other 
providers .939 Considering al l  of th is ,  the ALJ concludes that the Committee 
establ ished by a preponderance of the evidence that the cl ient h istory that Mr. 
Appleman documented for Cl ient #1 was substandard. 

2. C la im 2-2 also charges a fai l u re to e lic i t  certain cl ient h istory 
information that bore on Mr. Appleman's f indings and conclus ions. l.t was Dr. 
Cohen's opinion that the h istory that M r. Appleman documented for Cl ient  #2 was 
substandard because it lacked any previous mental health h istory,  med ical 
h istory ,  social h istory, family history, or d iscussion of past or present 
psychosocial stressors in C l ient #2's l ife.940 Thi�_ was again coqs i�!�nt . wit.h D.r. 
Cohen's general opinion- about the elements of c l ient h istory req u i red by 
p revai l ing practice standards .941 But more notably, M r. Appleman testif ied he 
l ater learned that Cl ient #2 had a pre-exist ing anxiety condit ion, which appears to 

· 934 Finding of Fact No. 1 38 d. 
935 Findings of Fact Nos. 1 42 and 1.43. 
936 /d. 

937 Finding of Fad No. 65. 

938 Mr. Appleman was asked to comment on that issue but never did. (Tr. Vol. X at pp. 1 61 4-
1 5) 

939 See Exhibit 35 .  
94° Findings of  Fact Nos.  1 46 and 1 47. 
941 /d. 
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have been agoraphobia.942 Nevertheless , he failed to e l icit pre-existing  mental 
health history from Cl ient #2 during his assessment and to document i t  in the 
records. Neither Mr. Appleman nor Dr. Wahl offered any specific opin ion about 
whether the history that M r. Appleman documented for Cl ient #2 conformed to 
prevai l ing practice standards .  APA Ethical Standard 1 .23(a) states that a 
psychologist's documentation should faci l itate cont inuity of care . At a minimum, 
Mr .  Appleman's fai lure to document a pre-existing mental health condit ion does 
not meet that objective and would l ikely tend to impede cont inu ity of care .  For al l  
of these reasons, the ALJ found that Dr. Cohen's opinions about p revai l ing 
standards and Mr. Appleman's nonconformity with those s tandards to be more 

· credible . The ALJ therefore concludes that the Committee estab l ished by a 
preponderance of the evidence that the cl ient h istory that Mr .  Appleman 
documented for Cl ient #2 was substandard . 

3. Claim 3-5 specifically charges that Mr. App leman fai led to 
. document information about Client #3's · pre-existing medical and men tal health 
h istory that bore on the conclusions that Mr. Appleman drew about t hat cl ient's 
mental health status.943 I t  was Dr. Cohen's opinion that the h istory that Mr. 
Appleman documented for C l ient #3 was substandard because it lacked any 
educational history, family h istory, prior medical h istory ,  prior mental health 
history of prior accidents or i njuries ,  or psychosocial h istory.944 A more serious 
deficiency however, was that M r. Appleman's records ind icated C l ient #3's 
alcohol use had increased s ince the accident but contained no information about 
his pre-existing alcohol use or his cu rrent potential for chemical dependency 
problems. Dr. Cohe

.
n 's  opinion that al l  those deficiencies had made Mr. 

Appleman's history for Cl ient #3 substandard was not on ly credib le ,  it was again 
consistent with the APA Ethical Standards. Fai lu re to adequately d ocument a 
potential chemical dependency problem has a strong potential for . impeding 
cont inu ity of care . . For these . reasons , the ALJ concludes that the C o mmittee 
establ ished by a preponderance of the evidence that the c l ient h isto ry that Mr. 
Appleman documented for Cl ient #3 was .substandard . 

. ·; -� . 

4. Claim 4-6 involves the charge that Mr. Appleman fai led to 
note cl in ical information bearing on the ·re l iabi l ity of the professional op in ions he 
expressed about Cl ient #4. I t  was Dr. Cohen's opinion that the h istory that Mr. 
Appleman documented for Cl ient #4 was substandard because it l acked any 
medical history and contained only a l im ited psychosocial h istory .945 · A lthough 
Mr. Appleman stated that he relied C l ient #4's family practit ioner, who had made 

942 Finding of Fact No. 1 45 .  See also Tr. Vol .  X at pp. 1 636-37 . 
943 Actually, the original charge was fai lure to elicit that h istory (see Exhibit 83 ) ,  but the 

evidence tended to establish a fai lure to document rather than a fai lure to el icit. See discussion 
in Part VI I-K-1 , supra. 

944 Findings of Fact Nos . 1 48 and 1 49 .  
945 Findings o f  Fact Nos. 1 5 1 and  1 53 .  
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the referral ,  for documentation of med ical h istory ,  M r. App leman's c l ient f i le 
contained none of that physician 's med ical records for C l ient #4. 

But the most serious aspect of this charge was that M r. Appleman 
attributed C l ient #4's symptoms to an automobi le accident on March 24 , 1 994 , 
whi le fai l ing to document that she had been involved in  an earl ier  automobi le 
accident . in  December 1 988. The . Board rule g overning · the content of 
psychological reports requ i res that those reports contain ,  among other  th ings :  

a notation concern ing any discrepancy, d isagr·eement ,  or  confl ict ing 
information regard ing the c i rcumstances of the case that may have 
a bearing on the psychologist's conclusions . . . .  ;946 

· 

Dr. Cohen expressed an opin ion about why Mr. Appleman's history of C l ient #4 
fai led to meet the standards establ ished by the ru le:  

First, M r . Appleman d iagnosed the cl ient with both panic attack[s ]  
secondary to the motor vehicle accident and post-traumatic stress  
disorder related to  the motor vehicl·e accident ,  the l atter motor 
veh icle accident, and I bel ieve that it would certain ly be important ,  
germane to assess how ear l ier accidents might have affected the  
cl ient both at that t ime and  contributed to  whatever response the  
cl ient was having fol lowing the  second accident .  Certainly, t h at 
cou ld be a factor. Second, M r. Appleman diagnosed the c l ient w i th  
a provis ion[al] closed-head irijury ,  and certa in ly there wou ld  be  · 

questions asked as to whether such an i njury had been sustained  
in  accident one, accident two or both accidents. That would be ve ry 
important as wel l . 947 

D r. Cohen also expressed his opin ion that the absence of h istory on t h e  earl ier · 
accident also fai led to meet prevai l ing standards of documentat ion.948 

· I n  summary, the ALJ concludes that the Committee estab l ished by a 
pre�onderance of tt1e evidence that the cl ient h istOry that · M r. · · Applema.n ' 
documented for Cl ient #3 was substandard and also that h is h istory of C l ient #4 
violated Minnesota Rules,  part 7200.5000 , subpart 3C. 

5 .  C la im 5-3 i nvolves the charge that M r. Appleman fai led to 
e licit and note information about Cl ient #5's . pre-exist ing med ical and mental 
health condit ions that cou ld have affected the conclusions he reached about 
C l ient #S's mental health s tatus . I t  ·was Dr. Cohen's opin ion that the h is tory that 

· M r. Appleman documented for Cl ient #5 was substandard because it lacked any 
medical h istory, psycholog ical h istory, or educational h istory and on ly  a brief 

946 . 
Minn .  R .  7200.5000, subp.  3C. 

947 Tr. Vol. IV at pp.775. 
948 /d. at 77 4.  
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social and vocational h istory.949 But the most important issue that Dr .  Cohen 
raised was Mr. Appleman's fai lu re to note that C l ient #5 was a d iabetic, a 
condition that could have s ign ificantiy affected Cl ient #5's performance on the 
tests that Mr. Appleman administered to h im, as wel l  as his intel lectua l  status ,  950 
which Mr. Appleman considered a major issue. Mr. Appleman stated that he had 
asked C l ient #5 about his medical h istory, but that Cl ient #5 failed to report the 
diabetes .  Although Cl ient #5 was not p roficient in Eng l ish ;  Dr. Fisher was able to 
el icit that information less than a month later by conducting col lateral interviews 
with Cl ient #5's two sons.951 But why M r. Appleman failed to obtain the relevant 
medical h istory is immateriaL C l ient #5 had a medical condition that could have 
material ly affected his performance On the psychological tests that M r. Appleman 
gave h im.  Minnesota Rules ,  part 7200.5000, subpart 8, obl iged Mr. App leman to 
include that information in h is  report: 

The report must inc lude: 

B .  any reservations or qual ifications concerning the val i d i ty 
or re l iabi l ity of the conclus ions formu lated and recommendations 
made,  taking into account the conditions under which the 
procedures were carried out, the l imitations of scientific procedu res 
and psychological descriptions ,  and the impossibi l ity of  absolu te 
predictions . . . .  [Emphasis suppl ied .] 

So, Dr. Cohen's opinion that the defictencies in  Mr. Appleman's  h istory of 
C l ient #5 made that cl ient h istory substandard was credible because it was 
consistent . with the Board's ru les .  · The ALJ therefore concludes that the 
Committee estab l ished by a preponderance of the evidence that the c l ient h istory 
that M r. Appleman documented for C lient #5 was substandard and a lso  violated 
M innesota Rules,  part 7200.5000, subpart 3B.  

6. Claims 8/9-1 . 1  and 8/9-1 1 overlap. Both involve charges 
that Mr. Appleman fai led to obtain relevant history information from Cl ient  #8 . As 
previous ly noted ,952 rather than al leging and proving substanda rd cl in ical 
j udgment by fal l i ng to take adequate h istory, the N·otice of Hearing953 actually 
al leged , and the evidence954 actual ly tended to establ ish :  fai lure to document 
s ign ificant h istory information. M r. Appleman diagnosed C l ient #8 as  having 
PTSD that was precipitated by and secondary to an automobi le acclde nt .955 But 
he had in his possession a substantial amount of information from others that 

949 Findings of Fact Nos. 1 54 and 1 55 .  
950 . .  

Tr. Vol. V at p .  787. 
951 Exhibit SA at p .  500067: 
952 See discussion in Part VI I -K-3. 
953 At � 58. 
954 Tr. Vol .  V at pp. 81 1 - 1 2 . 
955 Finding of Fact No. 1 30.  
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· Client #8 had a prior h istory of substantial phys ical , sexual , and emotional  abuse. 
It was Dr. Cohen's opin ion that Mr. Appleman's history of C l ient #8 was 
substandard because  it fai led to inc lude that abuse h istory.  956 Th is  is another 
case where the Board ru le governing preparation of reports is germane.  The 
history · of abuse at the very least raised issues about the val i d ity of Mr. 
Appleman's conclusion that C l ient #8 's PTSD was caused by the automobi le 
accident. That history also represented "confl ictin g  information .regard ing the 
Circumstances of the case" that m ay have had a bearing on Mr. Appleman's 
conclusions.  So fai l u re to include that h istory in h is report fai led to m eet usual 
and customary prevai l ing standards and a lso vio lated · M i nnesota Rules ,  part 
7200 .5000, subparts 8 and C .  

7 .  Claim 20-9 charges that M r. Appleman fai led to  document 
information about Cl ient #20's pre-exist ing medical and mental health h istory that 
bore on the conclusions that Mr.  Appleman d rew about  that c l ient's m ental health 
status . 957 It was Dr. Cohen's opinion that the h istory Mr. Appleman documented 
for C l ient #20 was substandard because it lacked any d iscuss ion of C l ient  #20's · 

history of family psychosocial dynamics , and that the m edical h istory only 
covered Cl ient #20's th ree work-re lated inj u ries .958 Bu t  a more serious d eficiency 
was inaccu rate information about C l ient #20's mental health h istory .  Mr.  
Appleman's raw notes express ly stated and h is  report suggests that C l ient #20 
had no prior h istory of psychotherapy.959 On th

.
e other hand, Mr. Applem an 

documented Cl ient #20's participation in Abbott-Northwestern's  pain c l in ic ,  which 
requires patients to participate in psychotherapy.960 D r. Cohen's opi n ion  that a 
report with those deficiencies, part icu larly inaccurate information about a c l ient's 
psychological h istory, fai led to conform to p revai l i ng  standards was cred ib le .  
That opin ion was consistent with the APA Ethical Standards, · since i n accu rately 

· recording psychological h istory has a strong potential for impeding contin u ity of 
care. For these reasons,  the ALJ concludes that the Committee estab l i shed by a 
preponderance of the evidence that the c l ient h istory that Mr .  App leman 
documented for C l ient #20 was substar:�dard. 

B. Charges of Substandard Documentatio n  of C l ient Testi n g .  
:. �..: 

. 
-- :·" . . . -

1 .  C la ims Nos. 1 -6 ,  2-6, 3-3, 4-7 , 6-6, 20-1 0, and 2 1 -1 .  Al l · 
seven of these claims involve the same issue of substandard docum entation -
that is ,  whether Mr. Appleman was obl iged to incl ude  written interp retat ions by 

· test name of psychological tests that he adm in istered to them .  I n  the cases of 

956 Finding of Fact No. 1 33 .  
957 Actually, the orig inal charge was fai lu re to elicit that h istory .(see Exhibit 83 ) ,  b ut the 

evidence tended to establish a failure to document rather than a fai lure to el icit. See discussion 
in Part VI I -K- 1 , supra. 

· 

958 Findings of Fact Nos. 1 60 and 1 62 .  
959 Finding of  Fact No. 1 60 .  
96° Findings o f  Fact Nos. 1 60 and 1 6 1 .  
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Cl ients # 1 , #2, #3, #4 , #6 ,  and #20, M r. Appleman prepared written psycholog ical 
evaluation reports that l isted the psychological tests that he had admin istered .961 
But in six cases, he only included written interpretations by test name of some of 
those psychological tests while not specifically mention ing several others.962 In  
the seventh case,  the records of  Cl ient #21 , Mr. Appleman never prepared any 
written psychological evaluation report and, therefore , never created written 
interpretations of either of the two tests that he administered to her. 9�3 

It was Dr. Cohen 's  general opinion that prevai l ing p ractice standards 
required psychologists to document: 

the name of the test ,  the score for the test, some interpretat ion as 
to the meaning of that score usual ly in conjunction with other tests 
administered at the same .time , and then any reservations or 
l imitations you may have about · the conditions of testing or the 
meaning bf the test score . 964 

I n  fact, Dr. Cohen emphas ized that opinion by stating that: 
[T]here is the absolute community standard that if you administer a · 

test to an individual  that you name the test in  your interpretation 
and d iscuss what the resu lts and your interpretat ion of those resu lts 
are .sss . . 

Consistent with these general opinions, Dr. Cohen expressed specific opinions 
· that the reports of the tests that M r. Appleman administered to Cl ients # i , #2 , #4, 

.. - #6 ,  and #20 , al l  fai led to conform to prevai l ing practice standards because of the 
· absence of specific written interpretations for many of those tests 

.
. 966 

I t  was Dr. Wahl 's general opinion about test documentation that prevai l ing 
standards considered it : 

very appropriate to flexibly pick and choose from among parts of 
tests and incorporate them into my cl in ical overview. So the 
presence or absence of someth ing in the absence .. of .any. ether 
information about the patient doesn't mean very m uch to me.967 

Final ly, Mr. Appleman explained the absence of specific, written test 
interpretations with his opinion that the f indings and diagnoses that he made in 

961 Findings of Fact Nos . 1 63,  1 66 ,  1 69 ,  1 72,  1 75,  and 1 78 ,  respectively. 
962 Findings of Fact Nos . 1 64,  1 67 ,  1 70 ,  1 73 ,  1 76 ,  and 1 79. 
963 Findings of Fact Nos . 1 1  0 and 1 1 1  . 

964 Tr. Vol. IV at p. 659. 
965 /d. at p. 733 
966 Findings of Fact Nos. 1 65 ,  1 68 ,  1 74 ,  1 77,  and 1 80.  D r. Cohen did not give a specific 

opinion about the adequacy of test interpretation documentation for Client #3. But the A LJ  
concludes that it i s  embraced by Dr. Cohen's more general opinions o n  test documentation i n  
Finding of Fact No. 1 38 h .  

·967 Tr. Vol. X I  at p .  1 757. 
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the body of his reports reflected the resu lt of h is testing ,  even though the tests . . 968 were not ment1oned by name.  

Dr. Cohen's op in ions on p revai l ing standards for document ing . test 
interpretations are consistent with the principles incorporated i nto the Board ru le 
govern ing the content of reports ,969 whi le Dr. Wahl 's and · Mr. App leman's _ 
opin ions on the same subject · are not. Dr. Cohen's opin ions on p revai l ing 
standards for document in� test interp retat ions are a lso consistent wi th  APA 
Ethical Standard 1 .23 (a) .  70 because h is approach to testing docum entation 
promotes continu ity of care. On the other hand,  DL Wahl 's  and Mr. App leman's 
approaches to testing documentat ion ·are not consistent with that ethical s tandard 
because it would tend to leave subsequent p roviders i n  the dark about t he  resu lts 
of testing.  For these reasons;  the ALJ concludes that the Committee establ ished 
by a preponderance of the evidence that the test interpretations ,  if any ,  that M r. 
Appleman documented for C l ients # 1 , #2, #3, #4, #20 , and # 2 1  were 
substandard .  

2. C la ims 7-3, 8/9-3, and 20-1 1 charge M r. Appleman with 
fai l ing to maintain in his records the p rotocols for the tests that he admin istered to 
C l ients #7, #8, #9 , and 20.971 The ·charges  are straightforward , and the evidence 
that estab l ished them virtual ly u ncontroverted.  Mr. Appleman failed to keep the 
protocols in his c l ient f i les for some of the tests he administered to those fou r  
c l ients.972 I t  was Dr. Coh_en 's opin ion that fai l u re to keep those test p rotocols i n  
the cl ient fi les fai led t o  conform t o  usual and customary prevai l ing p ractice 
_ standards .973 Mr .  Appleman barely d.isagreed with D r. Cohen. Mr. · App leman · 

admitted that not keeping test p rotocols in cl ient f i les was a shortcom ing b ut 
min imized it with an opin ion that it was s imply not "excel lent p ractice . "  
Considering al l  this together, the ALJ concludes that the Committee establ ished 
by a preponderance of the evidence Mr. Appleman's fai l u re to keep some of the 
protocols for the tests he administered to Cl ients #7,  #8 ,  #9 ,  and #20 was 
substandard practice . 

. . 3 :  Cla im 4-9 charges Mr. Appleman with fail ingJto note in h i s  
. report on  Cl ient #4 that he attempted to admin ister the  House-Tree-Pe rson  Test ,  
but  that the. cl ient fai led to complete the test .  The facts underly ing th is· c la im are 
not in  dispute : Mr. Appleman attempted to admin ister the test, but C l i e nt #4 was · 
too depressed to complete it .  M r. App leman indicated in · h is  report that he  

968 See Findings of Fact N os . 1 7 1 and 1 7  4 .  
969 Minn. R .  pt. 7200.5000, subp.  3 .  
970 Exhibit 35. 
971 See Notice of Hearing at � 49 (Cl ient #7) and �� 67 and 68 (Cl ients #8  and #9) .  The 

Committee asserted claims of m issing test protocols relat ing to several other  c l ients, b ut the ALJ 
. concluded that the Notice of Hearing failed to  provide reasonable n otice to Mr .  Appleman of  those 

charges. See Part I l l , supra. 
972 Findings of Fact Nos.  1 82 ,  1 84 ,  1 86 ,  1 87 ,  and 1 89 .  
973 Findings o f  Fact Nos . 1 83 ,  1 85 ,  1 88 and 1 90 .  
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administered the test but did not indicate that Cl ient #4 fai led to complete 'it or the 
reason why.974 Dr. Cohen establ ished that prevai l ing practice requ i red Mr. 
Appleman to �ake a nota�ion in his re.fsort th�t Cl ient #4 fai led to complete the 

· test with a bnef explanation of why. 9 5 Neither M r. Appleman nor Dr .  Wohl 
chal lenged Dr .  Cohen 's opinion about p revai l ing that p ractice . The ALJ therefore 
concludes that the Committee establ ished by a preponderance of the evidence 
that Mr. Appleman's fai l u re to note that C l ient #4 fai led to complete a test that Mr .  
Appleman attempted to admin ister, along with an explanation of why, fai led to 
conform to prevai l ing p ractice . 

4. Cla im 5-9 charges M r. Appleman with fai l ing to inc lude in  his 
psychological evaluation report of C l ient #5 . appropriate reservations or 
qual ifications about the val id ity of that c l ient's test resu lts. Again, the underlying 
facts were not real ly in d ispute.  C l ient #5 had minimal profic iency in  Eng l ish .  Mr .  
Appleman administered several psychological tests to  Cl ient #5 ,  us ing  C l ient #5's 
son to trans late for him during evaluation and testing .976 Many of the tests that 
M r. Appleman ·administered to C l ient #5 were designed for persons whose native 
language was Engl ish .  Moreover, us ing another person to help t ranslate· du ring 
test ing ,  part icu larly a close relative , was . a s ignificant deviat ion f rom the 
standards for administering many of those tests977 Mr .  Appleman d isputed none 
of . these facts .  He also did not dispute that he had neither  discussed any of 
these factors in his report nor even referred to them. I n  his test imony, Mr .  
Appleman simply described how he went about using a translator d u ring the 
interview and testing.978 So,  the on ly issue is whether there was a legal  duty for 
M r. Appleman to have d iscussed and explained in h is report the facts that C l ient 
#5 had minimal proficiency in Engl ish and that his son had assisted in t rans lation 
duri ng testi ng.  

Minnesota . Rules,  part 7200.5000, governs the content of psychological 
reports,  and it states what reports "must include." Subpart 38 of the Ru le 
requ i res a report to  include "any reservations or qual ifications concerning the 
valid ity or re l ig,bi l ity of the conclusions formu lated and recommendat ions made, 
taking into account the condit ions under which the procedures were carried out ." 
A preponderance of the evidence establ ished that C l ient #5's l imited p roficiency 
in Engl ish . affected the . val id ity of the resu lts of tests that were des igned for 
persons whose native language was Engl ish .  And having an Engl ish-speaking 
fami ly member assist C l ient #5 in  taking the tests deviated s ignif icantl y  from the 
standards for administering many of the tests and also affected the val id i ty of Jh� 
resu lts. The ALJ therefore concludes that M r. Appleman violated the ru le .  Dr. 
Cohen also expressed his opinion that M r. Appleman's fai l u re to inc lude  s uch 

974 Findings of Fact Nos . 1 9 1 and 1 92 .  
975 Finding of Fact No .  1 93 .  
976 Finding of Fact No. 96 .  
m Finding of Fact No. 1 95 .  
978 Finding of Fact No. 1 96 ;  Tr .  Vo l .  X I I  at  pp. 1 882�86. 
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reservations and qual if ications in h is report d id not conform to p revai l ing 
standards of documentat ion. 979 So, for that reason , the A LJ also concludes that 
M r. Appleman's documentation of C l ient #5's test results was substandard .  

5. General Claim-2 charges Mr .  Appleman with s tating  in  his 
reports that he admin istered the Wide Range Achievement Test (WRAT) to eight 
c l ients when, in fact, he on� administered one of the three sub-tests to them. 
Again ,  the underlying facts98 were not in d ispute. M r. Appleman's psychological 
evaluation reports for eight cl ients indicated that he admin istered the W RAT to 
them, when he actual ly administered only one of the three sub-tests . I t  was Dr. 
Cohen's opin ion it that d id not meet community standards for a psychologist to 

. administer only one of several sub-tests whi le suggesting i n  the report that tie or 
. s he had admin istered the ent ire test.981 M r. Appleman d id  not d irect ly offer an 

opinion to the contrary . 982 The ALJal�o concludes that admin iste ring  on ly one of 
three sub-tests is a qual ification to a procedure that must be reported under  the 
Board ru le that specifies the contents . of psychological reports. The ALJ 
therefore concludes that Mr .  Appleman violated M i nnesota Ru les ,  part 
7200.5000 , subpart 58 .  Addit ional ly, Dr. Cohen expressed h is opin ion that it was 
also subtandard practice for Mr. Appleman's to indicate in h is reports that he had 
administered only one of the WRA T's three sub-tests, in h i s  test docu mentation 
for those eight cl ients . So the Committee also establ ished the alternative charge 
that M r. Appleman fai led to conform to usual and customary prevai l ing standards 
by fail ing to document adequate support for h is p rofess ional judgments about 
eight Cl ients. 

· 

C.  Charges of  Substandard Documentat ion of  C l ient D iag noses. 

1 .  Claim 4-5.  I n  evaluat ing the Committee's mot ion for part ial 
summary disposition , the ALJ characterized Claim 4-5 as "[f]ai l ing to p rovide  a 
th i rd-party payer with test ing protocols when requested (alternative ly ,  fai l u re to · 
p rovide adequate support for professional judgments that were made . )" 983 But  

· the  .A LJ. h a s  previous ly concluded that the Notice of  Hearing fai led t o  give · M r. · 

Appleman reasonable notice of any claim that he fai l ed to g ive the insurer  copies 
of test protocols ,  when r·equested. 984 W hat remains of the claim is the -a l ternative 

979 Finding of Fact No. 1 95 .  
98° Finding o f  Fact No .  1 97 .  The Committee also alleged that Mr. Appleman fai led to report 

administering on ly  one sub-test of the WRAT to Clients #7 and # 1 1 ,  but the ALJ concluded that 
the Notice of Hearing fai led to g ive Mr .. Appleman of the charge as it pertained to those two 
clients. See Part I l l , "General Claims," supra. 

981 Finding of Fact No: 1 98.  
. 

982 Finding of Fact No. 1 99 .  
983 Recommendation on  motion for Partial Summary Disposition (Administrative Record, I tem 

87) at p. 50. 
· 

9� See Part I l l - "Client No. 3 , "  supra. 

1 70 



charge of fai l ing to document adequate support for p rofessional judgments about 
Cl ient #4. 

The Committee elsewhere charged that Mr. Appleman fai led to inc lude in 
the report he prepared for Client #4 written inte rpretations of al l the tests that h is 
report says were administered to that c l ient.985 I t  also charged elsewhere that he 
fai led to d isclose in his report the tact that Cl ient #4 failed to complete the House
Tree-Person test.986 . And the ALJ has previous ly concluded that a 
preponderance of the evidence establ ished both of those charges.987 I n  C laim 4-
5 ,  the essence of the charge is having insufficient test data in h is f i les to support 
h is diagnoses. 988 

The Committee produced no expert opin ion evidence that in making his 
d iagnoses of Cl ient #4 with the test ing information that can now be found in h is . 
f i les tai led tq conform to usual and customary prevail ing practice standards .  
Rather, to  establ ish this charge, the Committee rel ies exclusively on M i nnesota · 
Ru les, Part 7200 .5000 , subpart 3A, which provides that a psychological report 
"must include . . . a description of al l  assessments , evaluations ,  . o r  other 
proce�ures upon which the psychologist' s conclusions are based ."  Mr. 
Appleman admitted that he obtained no data from Client #4's House-Tree-Person 
test. But the ru le does not requ i re a description of test data that did not . 

contribute to a psychologist's conclusions, regardless of whether a report impl ies 
c that they did . M r. Appleman l isted eight other. tests that he said contributed to h is 

conclu·sions, · and the Committee fai led to prove otherwise. I t  only proved that he 
d id not include written interpretations for four of the other tests in h is  report .  The 
Committee also proved that there was no raw test data or written protocols for 
four  of the tests he said he administered to C l ient #4,989 but there actual ly were 
written interpretations in the report tor three of the four.990 That substantial ly 
negates any inference that Mr. Appleman did not do the testing .  In summary, the 
ALJ concludes that the Committee tai led to establ ish by a preponderance of the 

· evidence that Mr. Appleman violated on M innesota Ru les, Part 7200.5000, 
subpart 3A by fai l ing to provide adequate support for the professional judgmer,ts, 
that he made. 

· 

2. Claim 6-2 charged Mr .  Appleman with stat ing in a written 
report that Cl ient #6's symptoms resu lted from her automobi le accident without 
e licit ing, considering ,  or reporting other information that might have accounted for 
her symptoms. In Part V I I -K-2, above , the ALJ concluded that the Committee 
fai l ed to prove that Mr. Appleman drew his conclusions on cause without  el icit ing 

985 Claim 4-7. 
966 Claim 4�9 .  
967 See Parts IX-B-1 and  2,  supra. 
968 Committee's Statement (Admin istrative Record, Item 1 24)  � 1 37 at p. 49.  
969 Finding of  Fact No. 201 . 
990 The Bender-Gestalt, the Trails A, and the Trails B. See Exhibit 4A at p. 400075. 
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i nformation about o r  considering other potential causes , but h e  left open the 
claim that M r. Appleman d rew that conclus ion w ithout report ing i nformation 
relating to other causes. 

In  h is psycholog ical evaluation report of C l ient #6 ,  M r. App leman 
concluded that: 

[s]econdary to and precipitated by the motor-Veh ic le accident ,  
patient is experiencing Depress ion ,  Post-Traum atic Stress 
Disorder, with Panic Attacks as wel l  as the possib i l ity of a C losed 
Head l njury . 991 

· B ut there is evidence in  Cl ient #6's records that suggest other causes for her 
symptoms and diagnoses, inc lud ing  marital prob lems, an  emotiona l ly and 
phys ically abus ive relationship,  marijuana use,  a fami ly h istory of alcoho l i sm ,  a . 
fami ly h istory of .manic depression, the su ic ide of a friend,  medical p rob lems ,  and 
others.992 And i t  was Dr. Cohen's opin ion that M r. Appleman shou ld  have 
i ncluded discussion of these other possible causal factors in his report .993 M r. 
Appleman evaluated and tested Cl ient #6 on February 2 1 , 1 996. The p roplem is 
there is no evidence that he obtained - information on those other poss ib le  causal 
factors before he received the report of Dr. B eth Harrington about s ix weeks later 
and the admission history of George Dawson, M .D .  a lmost three months l ater. I n  
other words, the Committee cannot charge M r. App leman with fai l i ng  to  record 
i nformation that he did not have at the t ime he prepared h is  report. It m ay wel l  
be that he should have elicited that i nformat ion whe n  he eva luated C l ient #6 in 
February. But as discussed above, the Committee a l so asserted that charge but 

· fai led to prove ·it because Dr. Cohen was not specifical ly asked for an op in ion on 
that. I n  any event, the ALJ concludes that the Committee fai l ed to estab l i sh  by a 
p reponderance of the evidence that M r. Appleman violated .any l icens ing  law by 
report ing his conclu sions about what caused C l ienf #6's symptoms and 
d iagnoses without reporting information  relat ing to other potential causes .  

. D .. Ch<'lrges . of Substandard Documentat ion of C l ient Treatment . 

1 .  Cla ims 1 -1 4, 2-9 , 3-1 1 ,  4-8, 5-1 0,  and 6-9 are s im i lar .  They 
charge Mr. Appleman with documenting substandard treatment plans for C l ients 
# 1 , #2, #3, #4, #5 , and #6.994 It was the opin ion of the Committee 's  expert 
witness, Dr. Cohen, that usual  and customary p revai l ing practice standards 
requ i red Mr .  Appleman to document treatment p lans for h is c l ients (who were not 
sex offenders) that minimal ly contained: statements of the types of t reatments 

991 Exhibit SA at p. 60000�. 
992 Findings of Fact Nos. 1 28 and 203. 
99� Finding of Fact No. 1 29 .  
994 The Committee also charged in Claim 7-9 that Mr .  Appleman prepared a substandard 

treatment plan for Cl ient # 7, but the ALJ concluded that the N otice of Hearing fa i led t o  g ive Mr.  
Appleman fair  and reasonable notice of that charge . See Part I l l  "Client #7," supra. 

1 72 



that Mr. Appleman would be attempting,  anticipated treatment length, anticipated 
frequency and du ration of treatment sessions, and specific treatment goals .995 I t  
was Dr. Wahl 's opinion that national psychology associations had created no 
written gu idance for what should be in client treatment plans, and that 
psycholog ists did not have to rigidly fol low the same format in p reparing 
treatment plans for cl ients . Final ly, it was Dr. Wahl 's opin ion that psychologists 
did not customarily prepare a new treatment plan every time they saw a c l ient .996 
None of Dr. Wahl's opin ions d i rectly contradicted Dr. Cohen's; and, in fact , Dr. 
Wahl never offered an opinion about prevai l ing practice standards for the content 
of t reatment plans . Nor did he ever express ly say there were no such practice 
standards. Mr. Appleman gave his opinions about practice standards for .the 
content of treatment plans primarily by affidavit.997 In  essence, it was h is  opin ion 
that a treatment plan was the same as a psychological evaluation report ,  and he 
stated that his reports were his t reatment plans for the cl ients at issue .  

I t  appeared to the A�J from al l  of  the evidence . that psychological 
evaluation reports were not the same as treatment p lans , although those reports 
could certainly contain the kinds of t reatment plans that Dr. Cohen d escribed . 
The ALJ therefore concluded that the usual and customary practice standards 
that p revai led at the time Mr. Appleman was treat ing Cl ients # 1 , #2, #3 ,  #4, #5, 
arid #6 minimally requ i red documentation of the fol lowing information about 

· - treatment in cl ient records: statements of the types of treatments , anticipated 
treatment length , anticipated frequency and duration of treatment sessions,  and 
specific treatment goals .  Most, if not al l ,  of that information was miss ing from Mr. 

:-: Appleman's psychological evaluation reports and other  records for Cl ients # 1 , ·#2, 
· #3, #4 , #5, and #6.  So the ALJ concludes that Mr .  Appleman's documentation of 

his t reatment plans for those six clients were substandard. 

2. Cla im O F-1  charges Mr. Appleman with documenting 
substandard treatment plans for his sex · offender -cl ients , namely, C l ients #1 0, 
# 1 1 ,  # 1 3 , and # 1 5 .  It was the opinion of Mr. Rusinoff, the Committee 's  expert 
witness on sex .offender treatment, that ' usual and customary -prevai l ing p ractice · 

standards required Mr. Appleman to document separate, individual treatment 
p lans for his sex offender cl ients. It was also Mr. Rus inoff's opinion that usual 
and customary prevail ing practice standards required that those treatment plans 
min imally contain: goals for addressing empathy deficits, anger management ,  
i nterpersonal or  soc:ial sk i l ls ,  i ntimacy deficits , and any of the cl ient 's  more 
· individual sex offender problems, as wel l  as a written statement of the methods 
the therapist proposes to use to address those issues.998 Dr. Wah l  did not 
specifical ly address the issue of documenting treatment p lans for sex offender 
c l ients. And Mr. Appleman made no distinction  between standards for 

995 Finding of Fact No.  204 . 
996 Finding of Fact No.  205 . 
997 Finding of Fact No .  206 . 
998 Finding of Fact No. 2 1 9 . 

1 73 



documenting h is treatment p lanning for sex offenders and treatment p lanning for 
his other cl ients. In other  words ,  it was h is opin ion that a treatment plan was the 
same as a psycholog ical evaluation report ,  and he stated that his reports were 

f h I . . 999 
. 

h is  treatment plans or t e c 1ents at 1ssue.  · 

I n  assessing the relative credib i l ity of M r. Rus inoff's and M r. Appleman's 
opinions about standards for documenting  treatment planning for sex offenders ,  
the ALJ was aided by the APA Ethical Standards. Al l  of Mr. Appleman's sex 
offenders were under cou rt supervision, and he was asked to make periodic 

· p rogress reports to the .cou rt system .  APA Ethical Standard 1 .23 (b) s pecifical ly 
indicates that psychologists shou ld maintain a h igher standard of doc u mentat ion 
when they have reason to bel ieve that documentation wi l l  come under scrutiny in 
an adjud icative forum . 1 000 But even as a practical matter, a court supervis ing a 
sex offender's release wou ld need to know the goals that comprise the offender's 
sex offense prevention p lan so it could determined whether or  not the offender 
was meeting those goal s .  M r. Appleman did not prepare s eparate , i ndividual 
written treatmen·t plans for C l ients # 1  0 ,  # 1 1 ,  # 1 3, and # 1 5 . Moreover, ne ither h is  
psycholog ical evaluation reports for those cl ients nor any of the other d ocuments 
in those cl ients' .f i les contain  the informat ion that Mr. Rus inoff specif ied .  So the 
ALJ concludes that Mr. Appleman's .documentation of his treatment p lans for 

. Cl ients # 1 0, #1 1 ,  # 1 3 , and # 1 5  were al l  substandard . 

E. . Charge of Fa i l ing to Mainta in  Relevant C l ient Correspondence. 

1 .  C laim OF-1 6 charges Mr. Appleman with fai l ing to  maintain 
in h is f i le for Cl ient # 1 3  s ix items of correspondence that he either sent to others 
or  one case received from Cl ient # 1 3 . The evidence tending to estab l ish th is  
c la im is straightforward and not in  d ispute. Mr. Appleman generated one piece of 
correspondence to Cl ient # 1 3 's attorney and four more pieces to h is p robation 
officers , al l  relating to Cl ient # 1 3's treatment. He also received correspondence 
f rom C lient # 1 3  when that cl ient ended his participation in Mr. Apple man's sex 
offender treatment p rogram. 1 00 1 M r. Appleman admitted that .he did not have 
copies ofany '()t ttie S lx lette"rs ih h is  own f i les . 1002 The Board ru le  govern ing c l ient 
records is  exp l icit and u nequivocal in  p rovid ing ·that "[a] psychologist must 
maintain an accu rate fi le for each c l ient ,"  and that "[e]ach record must m in imal ly 
contain . . .  copies of a l l  correspondence relevant to the cl ient."1 003 Moreover, M r. · 
Appleman h imself expressed an opinion that usual and customary prevai l i ng  
p ractice required psycholog ists to  maintain  in  their c l ient f i les a l l  correspondence 

999 See Finding of  Fact No.  206. 
1000 Exhibit 35. 
1 001 Finding of Fact No. 226. 
1002 Finding of Fact No. 227. 
1 003 Minn.  R .  pt .  7200 .4900, subpart 1 aS.  
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relevant to that client, 1 004 in effect conceding that h is  records for C l ient # 1 3  were 
substandard .  

F. Charge of Fai l i ng to Mainta in  Adequate Documentation for 
Cl ient #20. 

Claim 20-1 charges M r. Appleman with fai l ing to document a 
treatment p lan ,  objective findings ,  specific treatment provided, or  the t reatment 
benefit for Cl ient #20 . To the extent that this c laim embraces s u bstandard 
documentation of client history and testing ,  it is dup l icative of Cla ims 20-9 and 
20-1 1 ,  and those portions . of this claim should not be regarded as separate from 

. those other claims. What remains are al legations that Mr. Appleman failed to 
document objective f indings, specific treatment provided,  or the treatment benefit 
for Cl ient #20 . The Committee presented no expert testimony to establ ish that 
documenting those matters fai led to conform to usual and customary p revai l ing 
standards. Rather, i t  re l ied on the col lateral estoppel effect of  workers' 
compensation judge's earlier decision to establ ish both a duty to docum e nt those 
things and a fai lure. by Mr. Appleman to discharge that duty .  But the ALJ has 
previous concluded that the Committee cannot rely on col lateral es toppel to 
establ ish necessary el ements of this . charge. 1005 And both Wang and Reyburn 
preclude inferring such a duty and a breach of that d uty without support ing expert 
opinion evidence. The ALJ also concludes that the Board rule govern ing the 
content of reports is not specific enough to support _such an inf�rence . The ALJ 
therefore concludes , to the extent not embraced by other charges pertaining to 

_ Cl ient #20, the Committee has fai led to establ ish by .a preponderance of the 
evidence that Mr . . Appleman engaged in substandard practice by fai l ing to 
document objective find ings , specific t reatment provided,  or the treatment benefit 
in the f i le he maintained for Cl ient #20. 

G.  Charges of I nadequate Documentation to S ubstantiate 
B i l l i ngs. 

The ·lasf ten ·charges al l · raise the common issue 1 006 of what doc u mentati"on·- .,
.. . , 

psychologists must keep  in their f i les to support the charges they b i l l  to cl ients 
and third-party payers . Alternative ly, the Committee also suggests that these ten 
claims charge Mr. App leman with b i l l ing for services that he did not p rovide.  As 
support for the alternative charge,  the Committee rel ies on expert . test imony to 
the effect that if a service '.\:'aS undocumented , it did not happen . 1 007 B ut the ALJ 
concludes that testimony relating to the absence of documentation , tog ether with 
the inferences that can be d rawn from it, are insufficient to establ ish the 
alternative. charge. The Committee presented no aff i rmative evidence, s uch as a 

1004 Finding of Fact No. 228 : 
1005 See discussion in Part 1 1 -B ,  supra. 
1 006  Namely, Claims 1 -1 0- ,  1 - 1 1 ,  3-6 , 4-2, OF-5,  OF-6, 20-5 ,  20-6, 21 -5, and General  Claim-4. 
1007 

. 
Tr. Vol. V I I  at p. 1 1 86. See Parts V I I -C and IX-G-2, supra. 
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. 
c l ient 's testimony, that serVices were not provided on the dates i n  quest ion . 1008 
Moreover, a l l  the evidence estab l ished was that it was prevai l i ng  p ractice for 
psychologists to have documentat ion in their f i les to support the charges that 
they b i l led . 1 009 B ut Mr.  Appleman testified that he occasional ly fai led to fol low 
that practice, 1 01 0 thereby negat ing any necessary i nference that he p rovided no 
service whenever h is f i les contained no documentation to substantiate a service . 
I n  summary,  evidence that M r. App leman b i l led for services thC;lt h e  d id not 
p rovide fal l s  wel l  short of the Wang standard of evidence with heft. 

Final ly ,  the Committee argues that fai l ing to have ·p rogress notes 6r .other 
documentation in  a c l ient's records to support a b i l l  for services on that date 
violates two Board ru les .  It fi rst cites Minnesota Rules,  part 7200 .4900, subpart 
1 a ,  as authority for the genera l  proposition that psychologists m ust maintain an 
accu rate record for each cl ient .  B ut the portion of that ru le that is germane to 
these charges is actual ly more l im ited in scope and appl ication in requ i ri ng  on ly: 

A. an accu rate chronologica l  l isting of al l  c l ient vis i ts ,  
together with fees charged to the cl ient or a th i rd-party payer. 1 01 1 

I n  other words ,  fai l ing to have progress notes to substantiate charges for a c l ient 
visit is not express ly cover by that ru le .  The Committee also cites M innesota 
Rules ,  part 7200.5200 , subpart 3, which provide that: 

[a] psychologist shal l not d i rectly or by impl ication m isrepresent to 
the cl ient or to a th i rd party b i l led for services the nature of the 
services ,  the extent to which the psychologist has prov ided the 
services, or the individual who . is professional ly responsib le for  the 
services provided . 

The problem with applying .that ru l e  to these charges is  that the · ru l e  requ i res 
. establ ish ing a "misrepresentation."  Mr. Appleman's posit ion is that h e  d id  not 

misrepresent to insurers the nature or extent of the services that he p rovided to 
their  insureds - in other words , · he d id not b i l l  for se!Vices that h e  d i d  not 
p rovide .  Rather, . he merely fai led to have certain kinds of docum entat ion· i n  h is 
f i les to substantiate ·providing the services .  And the Committee fai led to e stabl ish 
the contrary by a preponderance of the evidence. So the ALJ also conc ludes 
that M innesota Rules, part 7200.5200,  subpart 3 ,  does not apply  to th i s  s et of 
charQeS. 10 12  · 

· · 

1008 In the cases of Claims 20-8 and 21 -5 ,  the Committee did. present addit ional affirmative 
evidence of charges of th is kind. 

1009 Findings of Fact Nos. 230 through 233.  
1 01 °  Finding of Fact No. 232. 

101 1 M' R 7 mn.  . pt. 200.4900 , subp. 1 aA. 
10 12  Perhaps, an argument could · be made that by bi l l ing the charges ,  Mr. A p p leman 

misrepresented that he had documentation in his f i les to substantiate that he provided h im.  But 
the AU concludes that is stretching the interpretation of Minn.  R. pt. 7200.5200, s ubp .  3 too far. 
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I n  conclusion , in considering the Committee's charges concern ing Mr. 
Appleman's documentation for b i l l ing purposes, the inquiry must now focus on 
what prevai l ing documentation standards required and whether Mr. Appleman 
fa i led to conform to those standards.  

1 .  Charges of i nadequate documentation to substantiate 
group therapy charges. (Cla ims 1 -1 0, 3-6, and O F-5) 

These th ree claims charge Mr. Appleman with b i l l ing the insurers for 
Cl ients # 1 , #3, # 1 1 ,  # 1 3 ,  # 1 4 ,  and # 1 5 for particular group therapy sessions 
without having group progress notes to document that the .sessions were held or, 
if so, to document that the · client being bi l led was present at the sess ions .  The 
·committee establ ished by a preponderance of the evidence that Mr. Appleman's 
records tor those cl ients lacked that documentation. 1 0 1 3 . I t  was Dr.  Cohen's 
opinion that usual and customary prevai l ing standards requ i red a psychologist to 
have a progress note or some other  written documentation to support a b i l l ing for 
a thera:py session. 1 0 1 4  M r. Appleman's expert accounting witness, M r. Klane, 
agreed with · Dr. Cohen . 1 0 1 5  Even M r. Appleman h imself agreed that makin� a 
chart entry every time a psychologist sees a cl ient was prevai l ing practice. 01 6 
The ALJ therefore concludes that the Committee establ ished by · a 

. preponderance of the evidence that Mr. Appleman engaged in substandard 
practice by bi l l ing for group · therapy sessions either for which there were no 
supporting group notes or for which the group progress notes failed to d ocument 
the p resence of the cl ient being b i l led .  

2. Charges of i nadequate documentation to substantiate 
·i nd ividual  therapy charges. (Claims 1 -1 1 ,  OF-5 , 20-6, and 
21 -5) 

These four claims charge M r. Appleman with b i l l ing the insurers of Cl ients 
# 1 , # 1 1 ,  # 1 2,  #1 3,  # 1 4 ,  # 1 5 ,  #20 , and #21 for particu lar individual  therapy 
sessions with c-ut · Raving · p rogress notes t0 document that the sessions were 
held . 1 01 7 For the most part ,  the issues are virtual ly the same as the issues  raised 
with supporting documentation · for group therapy b i l l ings .  The Committee 
establ ished by a preponderance of the evidence that Mr .  Appleman b i l l ed the 
insurers for Cl ients # 1 , # 1 1 ,  # 1 2 ,  # 1 3 ,  # 1 4 ,  # 1 5 ,  and #20 for individual therapy 
sessions that were unsupported by progress notes or other written 
documentation in his fi les . 1 0 1 8 The Committee also establ ished that u sup.l  and 

1013 Finding of Fact Nos. 234 through 246. 
1014 Finding of Fact No .  230 . . 
1015 Finding of Fact No.  233 . 
1016 Finding of Fact No.  232. · 
1017 Claim OF-5 embraced both bi l l ing for group therapy and for individual. So it is also 

addressed in Part IX-G-1 , supra. · 
1018 Findings of Fact �os. 247 through 253.

· 
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customary prevai l ing practice was for psychologists . to maintain written · 
documentation for each therapy session bi l led. 1 01 9  The ALJ therefore concludes 
that the Committee establ ished by a p reponderance of the evidence that Mr. 
Appleman engaged in substandard p ractice by b i l l i ng  the insurers for C l ients # 1 , 
# 1 1 ,  # 1 2,  # 1 3 , # 1 4 , # 1 5 , and #20 for ind ividual therapy sessions for wh ich there 
were no support ing progress notes or other  written documentation.  

Claim 2 1 -5 is another matter.  There, the evidence estab l ished that Mr. 
Appleman b i l led Cl ient #2 1 's insurer for an ind ividual therapy s e ss ion on 
September 1 3 , 1 995 . 1020 But '  he  also admitted under oath that the last t ime he . 
saw Cl ient #2 1 was a week before -· that is ,  on September 6 ,  ' 1 995. 1 021 So, in  
th is  case a preponderance of the evidence establ ished that Mr.  Applem an bi l led 
C l ient #2 1 's ins u rer for services that he could not have possib ly performed and 
thereby violated the proh ibition in M innesota Ru les part 7200.5200, s ubpart 3 ,  
against making misrepresentat ions to th i rd-party payers. 

3.  Charge of i n adequate documentation to substantiate 
b i l l i ngs for fami ly  therapy. (Ciaini OF-6) 

A preponderance of the evidence establ ished that Mr. Appleman b i l led the 
insurer for Cl ients #1 5 ,  # 1 6 , # 1 7 ,  # 1 8 , and # 1 9 , who were al l  fami ly members ,  for 
a fami ly therapy session on December 22, 1 993 , 1 022 and that h is f i les for  C l ients 
# 1 5 ,  # 1 6 , # 1 7, # 1 8 , and # 1 9 , contain no p rogress notes or other  documentat ion 
for that family therapy session . 1 023 The Committee previously estab l i shed that 
usual and customary prevai l ing p ractice was for gsychologlsts to maintain written 
documentation for each therapy sess ion b i l led. 1 24 So, again , the ALJ therefore . 
concludes that the Committee establ ished by a preponderance of the  evidence 
that Mr. Appleman engaged in substandard practice by b i l l ing the insu rers for 
Cl ients # 1 5 , #1 6 ,  # 1 7 , # 1 8 , and # 1 9 for a family therapy session for wh ich the re 
were no support ing progress notes or other  written documentat ion.  

4. Charge · of i ii adequate documentation to substantiate 
b i l l i ngs for testi ng .  (Claims 4-2 and Gene

.
ral C l� im 4 )  

I n  Claim 4-2 and General C lairri-4 , the Committee charges Mr. App leman 
with Substandard practice by b i l l i ng  for certain tests that he admin is tered to 
C l ients # 1 , #2, #4 , #5 . #8,  #9, # 1 1 ,  .#20 , and #21 without having test p rotocols or 
written test interp retations in the f i les that he maintained on those c l ients .  F i rst of 

1 01 9 Findings of Fact Nos. 230,  2.32. and 233. 
102° Finding of Fact No. 253. . 

. 

1 021 /d. 
1 022 See Exhibit C ·of Exhibit 4 1  and pages noted there in Exhibit 1 9  . . 
1023 Exhibit C of Exhibit 4 1 ; see generally Exh ibit  1 9 . 
1 024 Findings of Fact Nos. 23 1 ,  232, and 233. 
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al l ,  the ALJ has al ready concluded that the Committee had establ ished the 
charges of fail ing to maintain test protocols in client f i le as set forth in C laims 7-
3, 8/9-3 and 20- 1 1 . 1 025 To that extent, General Claim-4 is a dupl ication of those 
charges. Second , the ALJ also concluded that the Notice of Hearing failed to 
g ive fair notice of claims of fai lure to maintain test protocols in the fi les of other 
cl ients and has recommended dismissal for that reason. 1 026 So the ALJ 
recommends against al lowing the Committee to go forward with other parts of 
General Claim-4. I n  summary, the ALJ therefore concludes that the Board 
should dismiss Claim 4-2 and General C laim-4. 

5. Charge of maintain ing i naccurate b i l l ing i nformation for 
Cl ient #20 (Claim 20-5) 1 027 

Claim 20-5 essential ly charges Mr. Appleman with general ly maintain ing 
inaccurate bi l l ing information for Cl ient #20. In attempting to establ ish th is 
charge,  the Committee emphasizes the disparities between a b i l l ing summary 
that Mr. Appleman prepared1 028 and a bi l l ing reconci l i ation that Mr. Klane,  an 
expert witness engaged by Mr. Appleman, prepared for C lient #20's  account . 1 029 
Minnesota Rules,  part 7200 .4900 , subpart 1 a, requ i res that "[a] · psychologist 
must maintain an accu rate record f6r each cl ient" and that "[e]ach record must 
contain . . .  an accurate chronolog ical l ist ing of all c l ient visits , together with fees 
charged to the cl ient or a third-party payer. ]" 1 030 In assessing Claim 20-5 ,  it is in  
Mr.  Appleman's bi l l ing summary that the ru le requ i res to  be accu rate. Mr. 
Klane's account reconci l iat ion is immaterial to the inquiry unless i t  tends to 
establ ish inaccuracies in that b i l l ing summary. But here ,  the Committee appears 
to be argu in�· the reverse - i .e . ,  that it is Mr. Kla·ne's reconci l iat io n  that i s  
i naccurate. 1 03 Second ,  the ru le is only concerned with the accu racy of 
reconci l iation itself, and not whether or not Mr. Appleman lacks s u pport ing 
documentation in Cl ient #20's f i les .  Final ly, the only apparent inaccuracies in  the 
bi l l ing summary relate to the charges for administe ring the Campbel l ' s  I nterest 
and Vocational Assessment tests . The evidence establ ished that ne ither  test 

. was completed br"scored. 1 032 But application of the rule to his situation  seems 
inapposite . The ru le only purports to  require that the amount of  the charge to  the 
insurer be correct. I t  arguably does not requ i re that the underlying c harge be 
appropriate. So the ALJ ·concludes that a preponderance of the evidence does 
not establ ish a violation of Minnesota Rules, part 7200.4900 , subpart . 1 a-A .  

1025 See discussion in Part IX-B-2, supra. 
. 

1026 See Part I l l ,  supra, e.g. ,  discussion of Claims 2-8, 4-1 0, OF- 1 5 , and 21 -4. 
1027 Other relevant facts can be found in Findings of Fact Nos. 4 1  through 43, 1 08 ,  and  1 09 .  
1028 Exhibit 20 at p 005608. 
1029 Committee's. Statement (Admin istrative Record, Item 1 24)  at p. 1 22 .  
1 o3o M' R 

. 
1nn. . pt. 7200.4900, subp. 1 a-A. 

1031 Committee's Statement (Administrative Record, Item 1 24)  at p. 1 22 .  
1032 Findings of Fact Nos. 42-43 and 257. 
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On the other hand, D r. Cohen establ ished that b i l l ing for tests that were 
not completed or scored failed to meet m in imal commun ity standards of accepted 
and prevai l ing practice for psycholog ists in the mld- 1 990s. 1 033 I n  other  words, 
the b i l l ing summary fai led . to : meet p revai l i ng  practice standards because i t  
contained charges for tests that were not comp leted or scored.  

1 033 . ' 

T r. Vol. IV  at p. 7 1 5. 

B.  H. J .  
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In theC. .. fitter of the Psychology License 
Of Mlc ha�l Appleman, M.A.,  L.P. 
No. 4-0907-1 1 788-2 

Claim No. Description 

OF-5 Billing insurers for sex offender treatment 
sessions that are not documented in the files 
(group therapy bill ings) 

1 - 1 1 Submitting bills and billing statement(; to C lient 
# 1 's insurer to obtain reimbursement for 
individual U1erapy sessions that were 
unsupported by any progress note 
(individual therapy billings) 

OF-5 Billing insurers for sex offender treatment 
sessions that are not documented in the files 

.,. (individual therapy billings) 
W" 

20-6 Maintaining erroneous ·(or false) information 
regarding Client #20's account 
(individual therapy billings) 

2 1 -5 Bill ing for an individual therapy session 
for which there is no progress note 

OF-6 Billing Clients # 1 5, # 1 6, # 1 7 , # 1 8 , and # 1 9  
for family therapy without having correspond-
ing family case notes in client files , 

. 4-2 Submitting charges for testing without a record 
or the tests having been administered . 

General For Clients # 1 ,  2, 5, 7, 8, 9, 1 1 ,  20 ,  2 1 ,  
Claim 4 billing for tests without documentation that 

the tests were administered 

20-5 Maintaining inaccurate bil ling informa tion for 

( 

Findings 
Number & Pages 

1m 230-246 
_ (pp . 77-8 1 )  

mJ 230-233 and 
247-254 
(pp. 77-78 and 
8 1 -82) 

mJ 230-233 and 
247-254 
(pp. 77-78 and . 
8 1 -82) 

mJ 230-233 and 
247-2 54 
(pp. 77-78 and 
8 1 -82) 

1Mf 230-233 and 
247-254 
(pp. 77-78 and 
8 1 -82) 

mJ 230-233 and 
255-257 
(pp.  77-78 and 

. 82-83) 

N/A 

N/A 

N/A 

Appendix I ( 
List  and Index o f  C la i m s  
Page A-14 

Conc/usidns Memorandum Recommendation 
Numbers & Pages Parts & Pages 

63 IX-G- 1 Estab l ished vio lations 
(p. 95) (p. 1 77) 

64 IX-G-2 Established violation . (p. 95) (pp. 1 77-78) 

64 IX-G-2 Established violations 
(p. 95) (pp. 1 77-1 78) 

..,.. ' 

64 IX-G-2 Established violations 1 
(p. 95} (pp. 1 77-1 78) 

65. IX-G-2 Established violations 
(p. 95) (pp. 1 77-1 78) 

66 IX-G-3 Establ ished violation 
(p. 95) (p. 1 78) 

67 . IX-G-4 · Failed to establish 
(p. 95) (pp. 1 78-79) violation 

67 IX-G-4 Failed to establ ish 
(p. 95) (pp. 1 78-79) v io la tion 

68 IX-G-5 Eslabl ishP.rl vinl;:'llinn 



I n  the(l •• dtter of the Psych ology License 
· Of Michael Appleman, M.A., L.P. 

No. 4-0907-1 1788-2 

Claim Na. De5crlptian 

1 -1 4  Substandard treatment plan for Client # 1  

2-9 Substandard treatment plan for C lient #2 

3- 1 1  Substandard treatment plan for Client #3 

4-8 Substandard treatment plan for Client #4 

5-1 0  Substandard treatment plan for C l ient # 5  · 

i 
6-9 Substandard treatment plan for Clienf #6 

OF-1 Failure to maintain treatment plans for 
Clients #10 ,  # 1 1 ,  # 1 3, and # 1 5  

I 

OF- 1 6  Failing to maintain required documen�ation 
- correspondence - in file of Cl ient # 1.� 

20- 1 Failing to document a treatment plan, objective 
findings, specific treatment provided , or the 
treatment benefit for C lient #20 

1-1 0 Failing to provide group therapy notes at an 
insurer's request in order to provide support for 
amounts billed to that insurer (or in the altema-
tive submitting bills and billing statements to 
Client #1 's insurer to obtain reimbursement for 
group therapy sessions that were unsupported 
by any progress note 

3-6 Failing to have documentation supporting 

( 

Findings 
Number & Pages 

mJ 204-2 1 8  
(pp. 68-73) 

1111 204-2 1 8  
(pp. 68-73) 

mJ 204-2 1 8  
(pp. 68-73) 

mJ 204-2 1 8  
. (pp. 68-73} 

1111 204-2 1 8 . 
(pp. 68-73) 

mJ 204-2 1 8 
{pp. 66-73) 

. mJ 2 1 9-22s 
(pp. 73-75) 

1111226-228 
(pp. 75-76) 

mJ 4 1 , 1 59-1 6 1 ,  
1 78 ,  1 79,  and 229 
(pp. 16-1 7, 57, 6 1 ,  
and 77) 

mi 230-246 
(pp. 77-81 ) 

mT 2 30-246 

Appendix  I 
List and Index of  Cla ims 
Page A-1 3 

Conclusions Memorandum Recommenda tion 
Numbers & Pages Parts & Pages 

59 tX-D-1 Established violation 
• (p. 94) (pp. 1 72-73) 

59 IX-D-1  Established violation 
(p. 94) {pp. 1 72-73 )  

59  IX-D-1 Established violation 
(p. 94) (pp. 1 72-73) 

59 IX-D-1 Established violation 
(p. 94) (pp. 1 72-73) 

59 IX-D-1 Established violation 
(p. 94) ( pp. 1 72-73) 

59 IX-D-1 · Established violation 
' (p . . 94) (pp. 1 72-73) . 

60 IX-D-2 Established viola tion 
(p. 94) (pp. 1 73-74) 

6 1  IX-E-1 Establ ished violation 
(p: 94) (p. 1 74-75) 

62 
(pp. 94-95) IX-F Failed to establish 

(p. 1 75) violation 

63 IX-G-1 Established violations 
(p. 95) (p. 1 77) 

63 IX-G-1 Establi shed violat ions 
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In th� ·a .. dtter of the Psychology License. 

Of Wchael Appleman, M.A., LP. 
No. 4-0907-1 1 788-2 

Claim No. Description 

7-3 Failing to maintain records of protocols and 
interpretations of tests listed as havir!Q been 
conducted on Client #7 

8/9-3 Failing to mainta in records of protocols and 
interpretations of tests l is ted as havfng been 
conducted on Clients #8 and #9 .. 

20-1 1 Failing to ma in ta in in the client's file protocols 
for all tests listed as having been ad r�n in istered 
to Client #20 

4-9 
' 

Failing to prov ide an interpretation o!; 
explanation for Client #4's blank HT� 
test protocol t 

I 

.i 
5-9 Failing to include in a report reservations or 

. qualifica tions about the validity of lest results, . 
certain tests and impact of Cl ient #5'5 cultural 
background and language barriers · ,  

Genera l L isUng in reports ·thal lhe Wide Range Achieve-
C la im 2 men! Test (WRAn was used to evaluate C lients 

# 1 ,  2,  3, ( 5, 6 ,  7 ,  8, 1 1 , and 20, without 
includ ing the limitation that only one of the three 
WRAT subtests (Reading Recognition) was 
administered to each client 

4-5 Fai l ing to provide a third party payer with testing 
protocols when requested (alternatively, failure 
to provide adequate support for professional 
judgments that were made) 

6-2 Stating in a written report that Client #6's 
symptoms resulted from her MVA without 
eliciting, cons idering and/or reporting other 
information that might have accounted for her 
svmotoms 

Findings 
Number & Pages 

�m 1 82-1 90 . 
(pp. 62-63) 

� 1 82-1 90 
(pp. 62-63) ' 

� 1 82-190 
(pp. 62�3) 

� 1 72 and 
1 9 1 -1 93 
(pp. 59,· 60 , and 64) 

111J 96- 1 0 1  and 
1 94-1 96 
(pp. 32-33 and 
64-65) 

1m 1 97-1 99 
(pp. 65-66) 

�� 1 72 ,  1 73 ,  1 88,  
1 89, and 200-202 
(pp. 59, 60, 63, and 
66-67) 

� 1 26-129, 
and 203 
(pp. 43-44 and 
67-68) 

Appendix I 
List and Index of C laims 
Page A-1 2 

Conclusions Memorandum Recommenda tion 
Numbers & Pages Parts & Pages 

� 53 IX-8-2 Established v io lat ion 
(p .  93) (p. 1 68) 

� 53 IX-8-2 Estab lished vio lation 
(p .  93) (p. 1 68) 

� 53 IX-8-2 Estab l ished viola tion 
(p. 93) (p.  1 68) 

54 IX-8-3 Estab l ished v io lat ion 
(p. 93) (pp. 1 68-1 69) 

55 IX-B-4 Es tab l ished v io lation 
(pp. 93-94) (pp. 1 69- 1 7 0) 

56 IX-B-5 Established violations 
(p. 94) (p. 1 70)  

57 IX-C-1  Failed to  estab l ish 
(p. 94) (pp. 1 70-7 1 )  vio la tion 

58 IX-C-2 Failed to establish 
(p. 94) (pp. 1 7 1 -72) violation 



( 
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In the , .. atter of the Pr;ychology License Appendix I 
Of Michael Appleman, M.A., L.P. List and Index of C la ims 
No. 4-0907 -1 1788·2 Page A-1 1 

Claim No. Description Findings Conclusions Memorandum Recommendation 
Number & Pages Numbars & Pages Parts & Pages 

8/9-1 1 Fai lure to obtain relevant client h istory mJ 1 30- 1 35 and � 50 1 -X-A-6 Established violation 
information 1 56-1 58 (p .  93} (pp. 1 65- 1 66} 

(pp. 45-47 and 
56-57 ) 

20-9 Falling to elicit from Client #20 information about mJ 41 and 1 59-1 62 � 51 IX-A-7 Established viola tion 
pre-existing medical and mental health h istory (pp. 1 6- 1 7  and (p. 93) (p. 1 66) 
that bore on the reliability of the conclusions 57-58) 
drawn about that client's mental health status 

1 -B  Failing to provide interpretations o r  prov iding mJ 1 63-1 65  � 52 IX-B-1 Establ ished violation 
inadequate interpretations of tests listed as (p. 58) (p .  93) (pp. 166-1 68}  
having been administered to Client #1 

2-6 Failing to provide interpretations or providing mJ 1 66-1 68 . . '!{ 52 IX-B-1 Established violation 
inadequate interpretations of tests listed as (pp. 58-59) (p. 93) {pp. 1 66-1 68)  
having been admin istered to Client #2 

3-3 Failing to provide interpretations or �roviding fl'll 1 69-1 7 1  '!{ 52 IX-B-1 Esta blished violation 
inadequate interpretations of tests l isted as (p.  59) . (p. 93) (pp. 1 66-168}  
having been admin istered to  Client #3 

;i . 
4-7 Failing to provide interpretations or providing 'lf'lf .172- 174 '!{ 52 IX-B-1 Established violation 

inadequate interpretations of tests listed as (pp. 59-60) (p. 93) (pp. 1 66-1 68} 
having been administered to Client t.t4 

6-6 Failing to provide interpretations or providing mJ 1 75-1 77 11 52 IX-B-1 Established violation 
inadequate interpretations of tests l isted as  (pp. 60-6 1 )  (p. 93) (pp. 1 66-168)  
having been administered to Cl ient #6 

20-1 0 Failing to provide interpretations of tests listed fl'!l 1 78- 1 80 '!{ 52 IX-B-1 Established violation 
as having been administered to Client #20 (p. 6 1 )  (p. 93) (pp. 1 66-1 68) 

2 1 - 1  Failing to provide a re�ort and/or interpretations '!{ 1 8 1  1] 52 IX-B-1 Establ ished viola tion 
of tests l isted as having been administered · (p. 6 1 )  (p. 93) (pp.  1 66-1 68 )  
t o  C l ien t #21 



In the( ••·dtter of the P·sychology License 
Of Michael Appleman, M.A. ,  L.P. 
No. 4-0907-1 1 788-2 

Claim No. . Description 

6- 1 0  Performln9 a substandard assessment by 
failing to inquire whelher C lient #6's night-
mare of frkmd's suicide reflected an actual 
event and instead attributing nightmare to · 
the after-effect of a MVA 

8/9-1 . 1  Attributing Client #8's symptoms a s  having 
resulted from her MVA, without eliciting, con-
sidering and/or reporting other factors that 
might have accounted for the symptoms 

1 -5 Failing io e licit from Client #1 inform�tion that 
had a bearing o n  findings and conclusions 

! 
·' 

2-2 Failing to elicit from Client #2 information about 
pre-existing medical and mental heal�h history 
that bore on the reliability of the conclusions 
drawn about that client's mental health status 

3-5 Failing to elicit from Client #3 information about 
pre-existing medical and menta l health h istory 
that bore on the reliability of the conclusions 
drawn about that client's mental health status 

4-B Failing to  take note of Clinical information 
bearing on the reliability of professional 
opinions that were expressed 

5-3 Failing to el icit from C lient #5 informat ion about 
pre-existing medical and mental health history · 
that bore on the reliability of the conclusions 
drawn about that client' s mental health status 

8/9-1 . 1  Inappropriate ly d iagnosing Client #9 with 
PTSD as a result of her MVA 

( 

Findings 
Number & Pages . 

mJ 1 26-1 29 
(pp. 43-45) ' 

mJ ?B-83, 1 30-1 35 
(pp . 25-26 , 45-47) 

mJ 65 , 72, 84 , 85 , 
and 142-1 43 
(pp. 23, 24 , 26, 
and 53)  

1f11 1 44-1 4 7  
(pp. 53-54) 

1f1f 44 , 1 24 , 
1 48, and 1 49 
(pp. 1 7 , 42 ,  and 
54-55) 

'll1f 1 50- 153  
. ( p .  55) 

mr 96-1 0 1 and 
1 54-1 55 
( pp. 32-33 and 
56) 

mJ 1 30-1 35 and 
1 56- 1 58 
'(pp. 45-47 and 

Appendix I 
( 

List and I ndex o f  C laims 
Page A-1 0 

Conclusions Memorandum Recommen dation 
Numbers & Pages Parts & Pages 

'11 42 Vl i-K-2 · Failed to establish 
(p. 92) (pp. 1 54-55) violation 

'11 43 VI I -K-3 Failed to establish 
(p.  92) (pp. 1 55-56) violation 

'11 45 IX-A-1 Established violation 
(p. 92) (p. 1 62)  

'11 46 IX-A�2 Established violation 
(p. 92) (pp. 1 62�63) 

'11 47 IX-A-3 Established violation 
(p. 92)  (p .  163) 

� 48 IX-A-4 Established violation 
(p. 93) (pp.  1 63-1 64) 

� 49 IX-A-5 Established violation 
(p.  93) . (pp.  1 64-65) 

� 50 1 -X-A-6 Established violation 
(p. 93) (pp.  1 6 5- 1 66) 



In the(•••dtter of the Psychology License 
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Appendix I 
Of M ichae l Appleman, M.A., L.P. List and Index of C la ims 
No. 4-0907-1 1788-2 P�ge A-9 

Claim No. Description Findings Conclusions Memorandum Recommendation 
Number & Pages Numbers & Pages Parts & Pages 

5-8 Inappropriately administering WRAT Read ing ,m 96-1 03 � 33 Vl l- 1-4 Establ ished v io la tion 
Recognition subtest to a non-native English (pp. 32-35) (p. 9 1 )  (pp. 1 49-50) 
speaking person 

6-8 Substandard interpretatiqn of tests 1111 1 94-1 07 . 11 34 V l l - 1 -5 Established violation 
(pp. 35-37) ' . (p .  9 1 )  ( p . 1 50) 

20- 12  Jmproper1y a llowed Client #20 to  take two 1111 4 1 -43 ,  1 08-1 09 1J 35 VI I  -1-6 Failed to establish 
vocational tests and the MMPI home to (pp.  1 6- 1 7  and (p. 9 1 )  ( p .  1 50) violation 
complete 36-37) 

2 1 -3 Failing to reconcile Beck Depression Inventory mJ 1 1 0-1 1 4 � 36 Vl l-1-7 . Dismiss as duplicative with diagnosis of Major Depression , (pp. 38-39) (p .  91 )  ( p .  1 50-5 1 )  o f  C laim 2 1 - 1  

· OF-9 Us ing profani ty during therapy sessions with 1l1f 1 1 5-120 11 37 VI I-J-1 Established violation 
sex offender clients, including when they (pp. 39-4 1 )  (p. 9 1 )  (pp. 1 5 1 -52) 
attempted to change programs 

OF- 18  Using substandard confrontational/shaming 1l1f 1 1 5- 120 1J 38 VI I-J-1 Established violation 
strategies with sex offender clients · (pp. 39-4 1 )  (pp. 91-92) (pp. 1 51 -52) 

OF-1 9 Using inappropriate techniques in treating sex mJ 1 2 1 -1 23 � 39 Vl i-J-2 Failed to establ ish offender clients, such as stating that he had the . (pp. 41 -42) (p. 92) (pp. 1 52-53 ) v iola tion power to have their parole/probation revoked 

20- 1 3  Prov id ing psychologica l services which were mr 4 1 -43 and 1 23 11 40 VI I-J-3 Failed to estab l ish 
not reasonable and necessary for t�e relief (pp. 1 6- 17 ,  42) (p. 92) ( p . 1 53)  vio lation 
or treatment of Client #20's injuries or 
cond it ions 

3-1 0  Failure to assess/follow u p  o n  Cl ient #3's test mi 44, 1 24- 1 25 � 4 1 VI I-K-1 · Fai led to establish 
results which indicated possible chemical (pp.  1 7 , 42-43) (p. 92) (p . 1 54) violation 
dependency history or issues 

6-3 Making psycholog ical assessments with mi 1 26-1 29 1I 42 VII�K-2 Failed to es tab l ish · 

inadequate data (pp. 43-45) ( p. 92) (pp.  1 54 -55)  violation 
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In the a-.cttter of the Psychology License 
Of Michael Appleman, M.A.,  L.P. 
No. 4-{)907 -1 1 788-2 

Claim No. 

General 
Claim 3 

OF- 1 1 

OF- 1 0  

1 -1 

1 -2 

1 -4  

8/9- 1 

1 -7 

2-7 

4-3 

5-5 

Description 

Charging Cl ients #1 ,  2;· 3, 4, 5, 6, 20, and 2 1  
tor completing a questionnaire that i s  not a 
test instrument in standard practice, without 
commenting on that test or its limitations in · 
written reports (Goldberg Stress Test) 

Failing to re lease Client # 1 0's treatm.ent 
records to a subsequent provider 

Releasing confidential information about 
Clients # 1 3  and # 1 5  without first receiving 
their written consent or after existing 
consents had expired 

f 
Inappropriately diagnosing Client #1 
as having PTSD 

Inappropriately diagnosing Client #1 ; 
as having somatoform pain disorder '1 

Making an assessment of C lient #1 i 

that was insufficient to substantiate , ; 
a finding of somatofann pain disorder 

Inappropriately diagnosing Client #9 · 

as h�ving PTSD as a result of her MVA 

Making a substandard interpretation of an 
MMPi that was administered to C l ient #1 

Making substandard interpretations and/or 
reports of test results 

Substandard interpretation of a WAIS-R test 

Making substandard interpretations of test 
results 

Findings 
Number & Pages 

m1 52-54 
(pp. 1 9-20) 

mJ 55-6 1 
(pp .  20-22 ) 

ml 62-64 
(pp. 22-23) 

m1 65-71 
(pp. 23-24) 

1m 72-77 
(pp .  24-25) 

m1 72-77 
{pp. 24-25) 

1m 78-83 
(pp. 25-26) 

1m 84-87 
(pp. 26-27) 

mJ 88-90 
(pp.27-28) 

rnf 9 1 -95 
(pp. 29-32) 

mJ 96-1 03 
(pp. 32-35) 

Appendix I 
List and Index of C laims 
Pago A-8 . 

· Conclusions· Memorandum Recommendation 
Numbers & Pages Parts & Pages 

� 23 VI l-E Established violations 
(p. 89) (pp. 1 36-37) · Established violations 

� 24 VI I-F Established violation 
(pp . 89-90) (pp. 1 37-39) 

� 25 VI I-G Established violations 
(p. 90) (p .  1 39) 

1! 26 VI I-H-1 Established violation 
(p. 90) (pp. 1 4 0-4 1 )  

11 27 VII -H-2 Established violations 
(p. 90) (pp. 1 42-43) 

� 27 VI I-H-2 Established violations 
(p. 90) ( pp. 1 42-43) 

� 28 VII -H-3 Failed to establish 
(p .  90) ( pp. 1 43-44) violation 

� 29 Vl l -1 -1 Established violations 
(p. 90) (pp. 1 45-46) 

� 30 V l l -1 -2 Established viola tion 
(p. 9 1 )  (pp. 1 46-47) 

� 3 1 Vl lcl-3 Established violation 
(p. 9 1 )  ( pp. 1 47-49) 

� 32 Vl l - 1 -4 Established viola tion 
(p .  91 )  ( pp. 1 4 9-50) 



( . 
In the hodtter of the Psychology License. 
Of Michael Appleman, M.A., L.P. 
No. 4-0907-1 1 788-2 

Claim No. Description 

General Providing false or misleading affidavit 
Claim 1 testimony and/or hearing testimony 

20-2 Violating workers' compensation laws by 
failing to obtain an approval from Client 
#20's employer for the services being 
provided to C l ient #20 

1 - 1 3 Submitting altered documents to an insurance 
company in .order lo obtain reimbursement 

1 - 1 3 . 1  Altering and/or add ing to Client # 1 's clinical 
records withou t  appropriately ident ify ing that 
the records were being amended 

OF- 17  Engaging in unprofessiona l conduct parmful 
or potentially harmful to Cl ient  #1 5 by writing 
a false statement about Client #1 5 in a letter 
to his probation officer and in a report to the 
Board 

OF-20 Making false  or misleading slatements 
regard ing Client #1 1 's will ingness to · 

participate in chemica l dependency and 
sex offender treatment 

20-8 Conducting vocational testing withoul being 
engaged to do so {alternatively, b il l ing for 
vocational testing that w·as not provided) 

3-4 Failing to g ive required warn ings of Client #3's 
homicidal ideation or, in the alternative, failing to 
document that an assessment was made of 
statemenls reHecting homicidal ideation and the 
rationale for not g iving warnings 

(_ 

Findings 
Number & Pages 

N/A 

N/A 

mJ 28-32 
(pp. 1 1 -1 4 )  

,m 28-32 
( pp. 1 1 -1 4) 

mr 33-4o 
(pp. 1 4-1 6) 

mr 33-4o 
(pp. 1 4- 1 6) 

mJ 4 1 -43 
(pp. 1 6-17)  

mi 44-51 
(pp. 1 7- 1 9) 

Appen dix  I 

List and Index of C la ims  
Page A-7 

Conclusions Memorandum Recommendation 
Numbers & Pages Parts & Pages 

� 1 2  I l l Dismiss because of 
(p. 87) (pp. 1 1 8- 1 9) . inadequate notice in · 

Notice of H earing 

� 1 5  1 1-8 Dismiss for fai lure to 
(p. 88) (p. 1 09) state a violation of 

licensure laws 

� 1 6  VI l-A Fa iled to establish 
(p. 88) (pp. 1 3 1 -32) viola tion 

� 1 7 VIl-A Established violalions 
(p. 86) (pp. 1 3 1 -32) 

� 1 9  Vll-8 Failed to· establish (p. 89) (pp . 1 33-34) vio lat ion 

1{ 20 Vl l -8 Establ ished v io lation 
(p. 89) (pp. 1 33-34) 

1{ 2 1  VII-C Established violation 
(p. 89) (p. 1 35) 

� 22 Vl l-0 Failed to establish 
(p. 89) (pp. 1 35-36) viola�ons 



In the( ltrr:ttter of the Psychology License 
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Appendix  I 
Of Michael A ppleman, M.A., L.P. List and Index of  C laims 
No. 4-0907-1 1 78 8-Z 

Page A�6 

Claim No. Description Findings Conclusions Memorandum Recommendation 
. Number & Pages Numbers & Pages Parts & Pages 

5-1 1 Failing to maintain a protocol for a test NIA � 12  I l l  Dismiss because o f  . 
listed as having been administered to (p. 87) (p. 1 1 4) inadequate notice in 
Client #5 Notice of Hearing 

7-4 Making substandard interpretations of . NIA � 1 2  I l l  Dismiss because of 
test results (p. 87) (p. 1 1 5) inadequate notice in 

Notice of Hearing 

7-7 Fail ing to elicit andfor document information NIA � 1 2  I l l  Dismiss because of 
about C lient #7's pre-accident medical (p. 87) (p . 1 1 5) inadequate notice in 
history and mental health history that bore on . Notice of Hearing 
the reliabi lity of conclusions about the 
client's mental health status 

7-8 Failing to refer Client #7 for a neuro- . NIA · 11 1 2  I l l  Dismiss because of 
psychological evaluation . I  (p. 87) (p. 1 1 5) inadequate notice in 

! Notice of Hearing 

7-9 Substandard treatment plan for Client #7 NIA 11 1 2 I l l  D ismiss because of  
(p .  87) (p . 1 1 5) inadequate notice in 

Notice of H earing 

819-4 Making interpretations of tests that wl3re not NIA 11 1 2  I l l  Dismiss because of 
based on valid or appropriate supporting (p. 87) (p. 1 1 6) inadequate notice i n  
informa tion Notice of Hearing 

OF-1 5 Failing to maintain records of protocols and/or N/A 11 1 2  I l l  Dismiss because of 
interpretations of tests listed as having been (p. 87) (p. 1 1 7) inadequate notice in 
conducted on Clients # 1 1 and # 1 2  Notice o f  Hearing 

. 2 1 -2 Failing to document cultural factors that might N/A 11 1 2  I l l  Dismiss because of 

have affech�d Client #2 1 's performance on (p .  87) (pp. 1 1 8- 1 9) inadequate notice in 
certain tests N otice of  Hearing 

2 1 -4  Failing to reconcile Beck Depression inventory NIA � 1 2  I l l  Dismiss because o f  
test results with d iagnosis of Major Depression (p. 87) (pp. 1 1 8- 1 9) inadequate notice in 

Notice of Hearing 



( . 
In the \todt1er of the Psychology License 

Of Michael  Appleman,  M.A., L.P.  

No. 4-0907-1 1 788-2 

Claim No. 

20-4 

. 1 - 1 5  

1 - 1 6  

2-3 

2-8 

3-B 

3-9 

4-1 0 

5-6 

Description 

Failing to ascertain accurate facts and to obta in 
read ily available information bearing on Client 
#20's diagnosis and failing to present 'that . 

information in a report 

Failing to demonstrate an understanding of 
tests used and/or making substandard 
interpretations of tests 

Failing to maintain protocols of all tests 
listed as administered to C lient #1  

Failing to  refer Client #2 for medical treatment 
or further assessment after detecting a pattern 
of deficits indicating possible brain injury 

Failing to maintain protocols for all tests l isted 
as having been administered to Client #2 

Making interpretive statements that were 
unsupported by test results 

Inappropriately diagnosing Client #3 as having 
somatoform pain disorder 1 

' 

Failing to maintain protocols for all tests l isted 

as having b1�en administered to ·c l ient #4 

Failing to provide interpretations or providing 
inadequate interpretations of tests listing as 

having been administered to Cl ient #5 

Findings 
Number & Pages 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

Appendix I 
List and Index of C laims 
Page A-5 

.Conclusions . Memorandum Recommendation 
Numbers & Pages Parts & Pages 

� 1 0  I l l  . Withdrawn by 
(p. 87) (p . 1 1 8 )  Comm ittee 

� 1 2  I l l  Dismiss as duplicative . 

(p. 87) ( p. 1 1 1 )  of Ciaim 1 -6 

� 1 2 I l l  Dismiss because of  
(p .  87) . (p. 1 1 1 )  inadequate notice in 

Notic:e of H earing 

� 1 2  I l l  Dismiss because of 
(p. 87) (pp. 1. 1 1 - 1 2) inadequate notice in 

Notice of Hearing 

� 1 2 I l l  Dismiss because of 
(p. 87) (pp. 1 1 1 -1 2) inadequate notice in 

Notice of Hearing 

1I 1 2  I l l  Dismiss because o f  
( p .  87) (pp. 1 1 2- 1 3) inadequate notice in 

Notice of Hearing 

1I 12  I l l  Dismiss because of 
(p. 87) (p . 1 1 2- 1 3) inadequate notice in 

Notice of Hearing 

� 1 2  I l l  Dismiss because of 
(p. 87) (p . 1 1 3) ' inadeq uate notice in 

Notice of Hearing 

� 1 2 I l l  Dismiss as duplicative 
(p. 87) (p. 1 1 4 )  o f  Claim 5 - 5  



( . . 
In the· ••• atter of the Psychology L1cense 
Of Michael Ap pleman, M.A .,  L.P. 

No. 4-0907-1 1 788-2 

. Claim No. 

7-1 

7-2 

7-6 

. 8/9-2 

8/9-5 

8/9-6 

8/9-9 

8/9-1 0 

OF-4 

20-3 

Description 

Inappropriately diagno�ing Client #7 as 
having PTSD 

Failing to note in Client #7's records conflicting 
information having a possible bearing on 
assessment 

. . 

Fail ing to take reasonable steps to avoid 
harming Client #7 

Failing to elicit or note information that Clients 
#8 and #9 were actively seeking professional 
help from other providers 

Billing a family therapy session, as wel l 
as two individual therapy sessions for 
Clients #8 and #9 

Bil l ing a joint therapy session as two 
individual therapy sessions for Clients #8 
and #9 

Billing Client #9's insurer for individual therapy 
that was not performed 

Preparing bi lling summaries that inaccurately 
stated how much in claims Client #9's, 
insurer had paid 

Bi ll ing insurers for sex offe.nder treatment 
sessions that were not provided 

· 

Exposing Client #20 to potential persona l 
financial liabi lity by provid ing unnecessary 
testing services and by failing to present that 
information in a report 

( 

Findings 
Number & Pages 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

' N/A 

N/A 

A ppendix I 
List and Index of Cla ims 
Page A-4 

Conclusions Memorandum Recommendation 
Numbers & Pages Parts & Pages 

11 1 0  I l l Withdrawn by 
(p. 87) (p. 1 1 5) Committee 

11 1 0  I l l  Withdrawn by 
(p. 87) (p .  1 1 5) Committee 

11 1 0 I l l Withd rawn by 
(p. 87) ( p. 1 1 5) Committee 

1] 1 0 I l l  Withdrawn by 
(p. 87) (p .  1 1 6)  Committee 

11 1 0 I l l  Withdrawn by 
(p. 87) ( p. 1 1 6) Comm ittee 

1] 1 0  I l l  Withdrawn b y  
(p. 87 )  (p. 1 1 6) Committee 

1] 1 0  I l l  Withdrawn by 
(p. 87) (p .  1 1 6)  Committee 

1J 1 0  I l l  Withd rawn b y  
(p . 87) (p.  1 1 6) Committee 

1J 1 0 I l l  Withd rawn by 
(p .  87) ( p. 1 1 7) .  Committee 
u 1 o I l l  Withdrawn by 
(p . 87) . (p .  1 1 8) Committee 



( . 
In the··�·•dtter of the Psychology License 
Of Michael Appleman, M.A .; L.P.  
No. 4-0907-1 1 788-2 

Claim No. Description 

3-7 Failing to give C lient #J a DSM-1 1 1  diagnosis 

4-1 Inappropriately d iagnosing Client #4 as 
having PTSD 

4-4 Fail ing to provide a th i rd party payer with 
progress notes supporting group a n �  
individ ual therapy sessions 

5-1 Inappropriately d iagnos ing Client #5 as 
having PTSD 

5-2 Failing to base assessment of C lient #5 
having PTSD on techniques and informa-
tion that substantiates the findings 

5-4 M isrepresen ting the results of an evaluation 
perform�d by another psychologist (alterna-
tively, inabi lity to interpret another psych� 
ologisrs findings appropriately 

5-7 Either lacking competency to make a 
sentencing recommendation or inadequately 
representing competencies 

6- 1 Inappropriately diagnosing Client #6 as 
having PTSD 

6-4 Changing C lient #6's diagnosis without identi-
fying the symptomology that justified the 
change of diagnosis 

, i  

6-5 Failing to address inconsistent diagnoses 
made by other clinicians 

6-7 . Billing for interactive individual medical 
psychotherapy without having records show ing 
th<>l  c:cr"irc h <:�rt hccn nrn11irlorl In rl ionl  -HP. 

Findings 
Number & Pages 

N/A 

N/A 

NJA 

N!A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

Appendix  I 
List and Index o f C laims 
P a g e  A-3 

Conclusions Memorandum Recomm endation 
Numbers & Pages Parts & Pages 

, 1 0  I l l  · Withdrawn by 
(p .  87) ( p. 1 1 2 ) Committee 

� 1 0 I l l  Withdrawn by 
(p .  87) (p. 1 1 3) Committee 

� 1 0 I l l  Withdrawn b y  
(p .  87) (p . 1 1 3) Committee 

, 1 0 I l l  Withdrawn by 
(p. 87) (p. 1 1 4)  Committee 

, 1 0 I l l Withdrawn by 
(p. 87) (p. 1 1 4) Committee 

1] 1 0 I l l  Withdrawn by 
(p .  87) (p. 1 1 4 )  Committee 

� 1 0 I l l  Withdrawn by (p. 87) ( p. 1 1 4) Committee 

� 1 0  I l l  Withdrawn by (p. 87) (p .  1 1 5) Committee 

, 1 0  I l l  Withdrawn by 
(p. 87) (p. 1 1 5) Commit1ee 

, 1 0 I l l . . Withdrawn by 
(p. 87) ( p . 1 1 5) Commit1ee 

1f 1 0 I l l  Withdrawn by 
(p. 87) (p. 1 1 5 ) Commil1ee 



( . ' . . 
In the ·.-..atter of the Psychology License 

Of Michael Appleman,  M.A.,  L.P.  

No. 4..n9 07·1 1 1 88-2 

Claim No. Description 

22-1 Prov iding expert psycho logy services to 
Client #22 in connection wi th pend ing 
l itigation on a contingent fee basis 

23-1  M isrep resenting professional credentials 
whi le providing services to C lient #23 
in  a child custody proceeding 

1 -3 Engage in fee sp litting with another psycholog is t 
to whom C lient #1 was referred 

1 -8 Fail ing to reconcile test information concerning 
Client # 1  that conflicted with conclusions 

1 -9 Fa i l ing. to include in a report all material on 
which conclusions about C lient �1 were based , 
along with reserva tions or qualificatio�s about 
the valid ity of those conclusions 

1 -1 2  Charging Client #1 and other clients fdr com-
plet ing a questionnaire that is not a te?t 
instrument in standard practice witholit com-
menting on that test or its l imitations · � 

2-1 Inappropriately d iagnosin g Client #2 �s 
having PTSD 

2-4 ' Making diagnoses of Client #2 th at dci; not . 
. exist in DSM-IV 

2-5 Failing to interpret test resu lts 

3-1 · Inappropriately diagnos ing Client #3 as 
having PTSD 

3-2 ' Maintaining records with insufficient in forma-
tion to support the diagnosis of Client #3 

Findings 
Number & Pages 

N/A 

N/A 

NJA 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

A ppendix I 
List and Index of Claims 
Page A-2 

Conclusions Memorandum Recommendation 
Numbers & Pages Parts & Pages 

1f 9 I l l  Established o n  
( p .  86) (p. 1 1 9) S ummary D is posit ion · 

11 9 ' I l l Established o n  (p . 86) (p.  1 1 9) Summary Dispos i t ion 

1f 1 0 I l l  Withdrawn by 
(p. 86) (p.  1 1 1 ) Committee 

1I 1Q I l l  Withdrawn by . (p. 86) (p .  1 1 1 ) Committee 

1J 1 0 I l l  Withdrawn by 
(p. 86) (p. 1 1 1 ) Committee 

1I 1 0  I l l  Withdrawn by 
(p.  86) (p. 1 1 1 )  Committee 

11 1 0 I l l  Withdrawn by 
(p.  86) (p. 1 1 1 )  Committee 

1f 1 0  I l l  Withd rawn by 
(p. 86) (p . 1 1 1 ) Commi ttee 

� 1 0  I l l  With d rawn by 
(p. 86) (p._ 1 1 1 ) Comm ittee 

1) 1  0 I l l  Withdrawn by 
( p. 86) (p. 1 1 2 )  Committee 

1] 1  0 I l l  Withdrawn by 
(p .  86) (p . 1 1 2 )  Committee 



In the
(
'hlatter o f  the Psychology License 

( -
A p p e n d i x  I 

Of Mic hae l Appleman, M.A.,  L.P. List and Index of  C la ims 
No. 4-0907-1 1 788-2 Page A-1 

Claim No. Description Findings Conclusions Memorandum Recommendation 
Number & Pages Numbers & Pages Parts & Pages 

7-5 Pressuring Client #7 to refrain from making N/A 1] 9 I l l  Established on 
complaints to the Board (p. 86) , (p. 1 1 5) Summary D isposition 

8/9-7 Disclosing private information about Client #8 N/A 11 9 I l l  Established on . without maintaining a copy of written consent (p. 86) {p:  1 1 6) Summary Disposition 
in file 

8/9-8 Failing to maintain in Client #8's records all N/A 11 9 I l l  Established on  
relevant correspondence (p. 86) (p. 1 1 6) Summary Disposition 

OF-2 Failing to prepare complete and accurate N/A 11 9 I l l  Established o n  
records o f  therapeutic services provided to (p. 86) (p.  1 1 7)  Summary Disposition sex offender clients 

OF-3 Failing to have required documentation - such N/A 11 9 I l l  Established o n  a s  release· a n d  personal data sheets in t h e  (p. 86) (p.  1 1 7) Summary Disposition files of sex offender clients 

OF-7 Purchasing a canoe, two paddles, two N/A 1] 9 I l l  Established on cushions, and a large quantity of soda (p. 86) (p. 1 1 7) Summary Disposition pop from Client # 1 3  

OF-8 Pressuring Clients # 1 3  and # 1 4  to withdraw N/A � 9 I l l  Established on complaints made to the Board as  a condition . (p .  86) (p .  1 1 7) . Summary Disposition of providing them wit� further treatment 

OF-1 2 Failing to inform Client # 1 5  about the amount N/A 1] 9 I l l  Established on  o f  fees being claimed as due a n d  payable (p.  86) (p. 1 1 7) Summary Disposition 

OF- 13  Attempting to collect fees that were not agreed N/A 11 g . I l l  Established on upon by. Client #1 5 (p. 86) (p . 1 1 7) Summary Disposition 

OF-14  Maintaining inaccurate billing records for sex N/A � g I l l  Established on 
offender clients (p. 86) (p. 1 1 7 )  Summary Disposition ---20-7 Billing Client #20's insurer lor group psyc ho- N/A 11 9 I l l  Established on  (' 

; therapy services that were not provided (p. 86) ( p .  1 1 8)  Summary Disposition 
(alternatively, failing to maintain progress 
notes to support charges that were billed) 




