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SUMMARY OF THE ARGUMENT

The City of Moorhead (the “City”) was denied the opportunity to present its
case by arguing damages based upon fair market value. In its brief, Red River
Valley Cooperative Power Association (“Red River”) did not dispute that the
City’s fair-market-value evidence was relevant. At a minimum, this evidence
should have been admitted under the broad standards of admissibility.

The question for this Court is whether Minnesota Statues Section 216B.47
(the “Statute”) required excluding relevant evidence as a matter of law. Put
differently, was the jury required to view damages through Red River’s “seller’s
perspective,” or could it evaluate damages through the lens of fair market value?
The Statute itself is permissive. One factor is general: “other appropriate
factors.”

Red River fundamentally argued that the phrase “must include” in the

of

D

Statute means “must be exclusively based on.”' But that is not the languag
the Statute. Red River and the Amici Curiae Otter Tail Power, et al. supporting
Red River (“Red River Amici”) further argued that the words “fair market vaiue”
do not appear in the Statute. But the courts — not the Legislature — created the
fair-market-value concept in interpreting the Constitution. Red River's argument
that the Legislature meant to repeal this doctrine — without ever stating so —

strains credibility. The Minnesota Legislature never defined and rarely used the

' Red River Brief at 21.




fair-market-value phrase. If the facts were different, and the fair-market-value
concept would have helped Red River, presumably Red River would argue the
City’s position. The concept should be neutrally applied to be fair to all parties.

A fair reading of the Statute remains that although the damages “must
include” four factors, it is silent with respect to the method of calculating
damages. It should have been equally permissible to present fair-market-value
evidence as a method of analyzing those four factors. The City’s analysis
properly followed the Statute and “included” the four factors. The City did not
waive its arguments, but, as the District Court agreed, preserved the fair-market-
value issue for appeal.

Red River argued that the Minnesota Public Utilities Commission (“MPUC”)
“net-loss-of-revenue” analysis, upon which its expert relied, was not one possible

method of determining damages — but the only possible method. This argument
turns on its head this Court’s holding in City of Rochester? that the MPUC did not
enjoy primary jurisdiction over electric-service-territory condemnation.
Moreover, the series of MPUC cases cited by Red River is irrelevant to the
questions presented in this case.

No one disputes that just compensation must be paid. The City submits

that fair-market-value was designed to provide fair compensation. A correct

reading of the Statute supported allowing other approaches to damages -

2 City of Rochester v. People’s Cooperative Power Ass’n, 483 N.W.2d 477, 480
(Minn. 1992).




including fair-market-value. This Court should reverse the exclusion of fair-
market-value evidence.

In terms of the excluded evidence of the replacement cost for facilities
older than forty years, Red River incorrectly confused this analysis with the
“original-cost-of-the-facilities-less-depreciation” factor. The on-going expenses of
replacing facilities over the ten-year period starting with the date of taking
properly belonged within the “loss-of-revenue” factor, as the City calculated. The
discovery abuse cases cited by Red River are distinguishable. The evidence
was crucial to the City’s case and prejudiced the trial.

ARGUMENT

. THE DISTRICT COURT ERRED IN PROHIBITING FAIR MARKET
VALUE IN MEASURING DAMAGES.

This Court may simply conclude that excluding the admittedly relevant fair-
market-value evidence constituted an abuse of discretion.> Red River did not
contest that this evidence was relevant, or that it was prejudicial to the City’s
presentation of its case.

A. The Plain Language of the Statute Did Not Require
Exciuding Fair Market Vaiue.

Red River rested its argument on the lack of the words “fair market value”

in the Statute. But the “fair market value” concept was a judicial creation, in

3 Kroning v. State Farm Auto. Ins. Co., 567 N.W.2d 42, 45-46 (Minn. 1997).




response to analyzing the Constitutional requirement of “just compensation.” It
is presumed that judicial interpretation and common law principles apply to a
statute.® “The normal rule of statutory construction is that if Congress intends for
legislation to change the interpretation of a judicially created concept, it makes
that intent specific.”® Here, the Statute can be read consistently with fair market
value.

The plain language of the Statute is permissive. Damages “must include”
the factors. The Statute does not state that evidence is “limited to” the four
factors, that they are exclusive, or that damages “must be exclusively based on”
the factors.” Instead, the fourth factor is broadly phrased: “other appropriate

factors.”® The Legislature knew how to draft a statute as a formula or exclusive

* E.g., Olson v. United States, 292 U.S. 246, 255 (1934).

° Astoria Fed. Sav. & Loan Assn. v. Solimino, 501 U.S. 104, 108 (1991)
(“Congress is understood io iegisiate against a background of common-iaw
adjudicatory principles”); United States v. Texas, 507 U.S. 529, 534 (1993) (“In
order to abrogate a common-law principle, the statute must speak directly to the
question addressed by the common law”); Miles v. Apex Marine Corp., 498 U.S.
19, 32 (1990) (“We assume that Congress is aware of existing law when it
passes legislation”); Direcfor of Rev. v. CoBank ACB, 531 U.S. 316, 317 (2001)
(“we find Congress' silence insufficient to disrupt the 50-year history of state
taxation of banks for cooperatives.”); c¢f. Meyer v. Holley, 537 U.S. 280, 291-92
(2003) (Congress “legislates against a legal background of ordinary ... rules and

consequently intends its legislation to incorporate those rules”).

® MidAtlantic Nat. Bank v. New Jersey Dept. Envtl. Prot'n, 474 U.S. 494, 501
(1986).

" Red River Brief at 21.

* Contrary to Red River’'s argument, the Statute does not state “other appropriate
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methodology.® Here, the Statute was silent on the method of calculating
damages. The presumption of judicial interpretation and common-law principles
favor admitting fair-market-value evidence.

Red River and its Amici speculated that the Legislature’s “primary
objective” was “protect]ing] displaced utilities.”'® Rather than speculate about the
Legislature’s intent, the plain language of the Statute emphasized the need to
preserve the cities’ rights to acquire electric service territory by eminent domain.
“Nothing in this chapter may be construed to preclude a municipality from

n11

acquiring the property of a public utility by eminent domain. The plain
language of the Statute did not exclude fair-market-value. Nor did it require
compensation above fair-market-value. Furthermore, the public interest is

presumed to favor any private interest.'> Red River presented no comprehensive

legislative scheme to prohibit fair-market-value principles in electric-service-

territory-takings.

Red River and its Amici relied upon the similar statutory language in

Sections 216B.44 and 216B.45 as legislative intent to protect displaced utilities.

damages.” The plain language supports considering all appropriate factors,
whether they increase damages or not.

°® Minn. Stat. §§ 238.26, 469.117.
'% Red River Amici Brief at 15.
" Minn. Stat. § 216B.47.

2 Minn. Stat. § 645.17 (2010).




But each statute addressed different aspects.” No statute excluded fair market
value, limited all evidence to the four factors, or required an excess of fair market
value. Nonetheless, Red River argued that the results of the three statutes must
be identical, and apply an identical analysis to create that result. But this Court
already rejected the notion that the results of district court and MPUC
proceedings must be uniform.™ In any event, this Court need only address the
particular facts of this case. The City’s expert followed the Statute and “included”
the four factors.

To the extent the Court considers other statutes, Minnesota Statutes
Section 465.01 authorized condemnation (and use of fair market value) well
before the Statute was enacted, and it remains in effect to this date.’

One statute noted by Red River in passing, Section 216B.66, was not

applicable by its terms. It stated “other Minnesota statutes are not to be

13

Section 216B.44 provides that if the existing utility is not providing service,
the municipal utility owes no compensation. Section 216B.45 concerns the
“purchase” of utility property. References to “just compensation” were required to
specify the standard for a “purchase,” as opposed to a condemnation or MPUC

proceeding.

~ oarminan than
Licll

4 City of Rochester v. People’s Cooperative Power Ass’n, 483 N.W.2d 477, 480-
81 (Minn. 1992).

> See also Shakopee v. Minnesota Valley Elec. Coop., 303 N.W.2d 58, 62
(Minn. 1981) (relying upon both Utilities Act and Section 465.01).




the commission.””® But determining damages in this eminent-domain-proceeding
had no bearing on the MPUC’s supervision or regulation of public utilities. This
case presented a purely monetary issue."

The Statute by its terms referenced eminent-domain-proceedings, required
damages to “include” four factors, and broadly stated a city’s right to proceed in
eminent-domain-proceedings. Nothing in the Statute excluded or required more
than fair market value. The plain language favored admissibility.

B. Minnesota Statutes Did Not Remove Electric Service Territory
Takings from Eminent-Domain-Proceedings.

Red River agreed that fair-market-value remains the “default measure of
damages in eminent domain proceedings,” but argued that electric-service-
territory was so unique as to be its own isolated type of taking, unconnected to
“regular’ eminent-domain-proceedings.'® But Red River's only authority for this
position was the Statute, which uses the phrase “eminent domain proceeding”

three times. Minnesota statutes defined “taking” to include both land and

'® Minn. Stat. § 216B.66 (2010) (emphasis added).

7 Even assuming that Section 216B.66 applied, it is unclear what other
Minnesota statutes Red River contended to be inapplicable. Red River at times
eschewed but at other times relied upon Chapter 117, such as additional
remedies (Minn. Stat. § 117.012), interest payments (117.019), and costs and
disbursements (117.175, subd. 2). It is perplexing that the statute claimed to
authorize other legislative remedies, Section 117.012, was enacted over thirty
years after the Statute. Red River did not address this issue. Instead, it
appeared to argue that the Statute, and no other provision, controlled.

'8 Red River Brief at 48, 49.




intangible rights or personal property.’ Red River apparently argued that fair-
market-value applies to each and every taking (including the many statutes
referenced by the City that lack this phrase) except electric-service-territories.
But the plain language of the Statute undermines this argument.

Red River, citing two federal cases,?® argued that electric-service-territory
was too unique to apply fair-market-value analysis. But rather than eschew fair
market value, both cases applied the doctrine to the facts of the case. In 564.54
Acres of Land, the Court rejected arguments that a non-profit owner of three
summer camps was entitled to replacement costs, rather than fair market value.?!
The Court reasoned that “the concept of fair market value has been chosen to
strike a fair ‘balance between the public’s need and the claimant’s loss’ upon
condemnation of property for a public purpose.”22 Red River’s quotation from the
case concerning potentially inapplicable takings, such as road or sewer utilities,

minent-domain-

Nroriuil i

. - 23 . -
erly considered dicta. In any event, in Minnesota,

20 United States v. 564.54 Acres of Land, 441 U.S. 506, 513 (1979); United
States v. Fuller, 409 U.S. 488 (1973).

21 1d. at 516.

22 |d. at 512 (quoting United States v. Toronto, Hamilton & Buffalo Nav. Co., 338
U.S. 396, 402 (1949).

2 Red River Brief at 30; 564.54 Acres of Land, 441 U.S. at 513.




proceedings involving roads or sewers apply fair market value.?*

In Fuller, the second case cited by Red River, the Court applied the fair-
market-value doctrine and rejected compensation concerning a revocable permit
to use federal land for grazing.?® In short, neither case rejected fair market value
or held that a different standard should be applied.?® They cannot support Red
River's argument that fair market value must be excluded as a matter of law.

As a matter of fact, Red River's argument also fails. The “market
approach” considering comparable sales was only one of at least three
approaches used in a fair-market-value appraisal.”’ The City’s expert analyzed
five comparables involving electric-service-territory sales for distribution and

transmission electric utilities.”® Red Rivers arguments are properly made in

24 Alexandria Lake Area Service Region v. Johnson, 295 N.W.2d 588, 591 (Minn.
1980) (applying fair-market-value principles to sewer line condemnation); County
of Anoka v. Blaine Building Corp., 566 N.W.2d 331, 334 (Minn. 1997) (road
condemnation).

*® United States v. Fuller, 409 U.S. 488, 492-3 (1973).

% Similarly, Red River Amici’s reference to Hendrickson v. State, 127 N.W.2d

sen s om el e e =~ mram s e e Fom

165 (Minn. 1964) was inapposite. That case addressed potential damages from
a taking of direct highway access. The Court remanded to determine damages.
Id. at 172. In dicta, it noted that “evidence of lost patronage” may be received for
limited purposes, but that no separate award for “diversion of traffic or for loss of
customers, business, goodwill, income, or profits” could be made in addition to

“the difference between the market value of the property before and after

Wuniiwmwtanw i Qwwiwee? 1IGQ U0 LTS,

2 County of Ramsey v. Miller, 316 N.W.2d 917, 922 (Minn. 1982).

8 Id. at 21-22; Id. at 23 (“The comparables shared many characteristics with the
subject in terms of being specific service territories transacted for a specified



cross-examination. But to preclude fair market value altogether because one
party doubted the results of one component of fair market value casts too broad
a net. By contrast, the City could not cross-examine Red River's expert about
his qualifications and use of the “seller’s perspective” in lieu of fair market value.

Condemnation of service territory is little different than the condemnation
of other types of property. Fee-simple ownership is held in perpetuity, and
investment in buildings is a long-term investment. The investment parameters of
electric-utility infrastructure are substantively identical. Any property owner
facing condemnation loses the property forever. Any business owner that loses
land, building, or the business loses the ability to sell it forever.?

Red River Amici concluded that a “primary objective” of the Legislature
was to “protect displaced utilities.”° Judge Davies, who served as a legislator

when the 1974 Utilities Act was enacted, noted that the municipal utilities’ right to

grow with their cities was “the municipal utilities’ portion of that monumental

[legislative] bargain.”®' Under the 1974 Act, the investor-owned utilities and rural

electric cooperatives received the right to serve their existing areas plus “haifway

customer base.”).

» Red River ignored the lost-business aspect of the taking in County of Dakota v.
George W. Cameron, IV, __NW.2d , at *7 (Court File No. A11-1273) (Minn.

App. March 26, 2012).

%0 Brief at 15.

*"In re City of Rochester (North Park Additions), 470 N.W.2d 525, 531 (Minn.
App. 1991) (Davies, Judge, dissenting) rev. denied (Minn. July 24, 1991).

10




to its nearest nonmunicipal competitor,” automatically including room for future
growth.® Municipal utilities “did not participate equally in the allocation of rights
to exclusive service territory for future development” but retained the right to
acquire service territory.33 Other utilities’ service territories were subject to this
municipal right of acquisition.>*

According to Judge Davies, analyzing Section 216B.44, “[t]he legislature
intended a buy-out by municipal utilities based on property value, measured by
standard criteria like [listing factors in statute] . . . . The only price the city is to
pay is fair value for facilities taken over from the utility displaced.”g‘5 Judge
Davies’ summary of the legislative history supports using fair-market-value to
determine the price.

The Legislature also intended to preserve the cities’ already-existing

power of eminent domain.*® It makes little sense for cities to abdicate the fair-

emphasized cities’ rights to continue eminent-domain proceedings.

Red River also erred in suggesting that the City somehow waived its fair-

2 1d. at 532.
* Id. at 533.
* Id. at 533.
*® Id. at 535-6 (emphasis added).

% E g., Minn. Stat. § 465.01; Municipal Amici Apx-9.

11




market-value argument by agreeing to the “original cost less depreciation” and
“other appropriate factors” components.*” The parties did orally agree on these
factors,®® but only in the context of preserving the City’s objections to the fair-
market-value rulings. The City objected to these rulings at every appropriate
juncture. In particular, it requested specific jury instructions:

Definition of “just compensation”

“‘Just compensation” is the fair market value of the electric service

territory that was taken by the City as of February 19, 2009.

Definition of “fair market value”

“Fair market value” is the price that would be paid for the property by

a willing buyer to a willing seller.

Consider all facts and circumstances that a buyer and seller in the

open market would reasonably consider. The owner is entitled to

the value based on the highest and best use of the property.*®

The City also requested an instruction on how to calculate just compensation:

To find just compensation to Red River for the taking of part of its
electric service territory, calculate the difference between:

1. The fair market value of Red River immediately before the service
territory was taken, and

”Red River confuses legal arguments based on the plain language of the Statute
(including a broad catch-all factor) to favor admissibility, with the City’s
presenting a case that had already excluded fair-market-value.

% Although Red River argued for an expansive reach of the stipulation, the
stipulation itself did not appear separately in the record. T. 6. A broad reading of
the stipulation is inappropriate, given the City’s multiple objections, offer of proof,
and post-trial motion on the fair-market-value issue.

%9 Apx-39, 40 (City’s proposed instructions 16, 17).

12




2. The fair market value of Red River immediately after the service
territory was taken.

Your calculation must include consideration of the original cost of the
property less depreciation, loss of revenue to Red River, expenses
resulting from integration of facilities, and other appropriate factors.

The result is the just compensation for the part taken as well as for
severance damages for the part that is left.*’

The District Court declined to use the City’s proposed instructions, and the City
objected.*’ The District Court noted that the fair-market-value issue was
preserved for appeal:

Counsel for the City: [W]e would note to preserve for the record
[that] we had also submitted some jury instructions that deait with
fair market value, but | understand that the Judge’s order from March
30™ of this year has ruled that fair market value is not admissible in
this matter, but —

The Court: And | would note that | believe your position on that is
preserved for the record should you ever want to appeal or take that
issue up on appeal. And if it's not clear from my earlier order, I'll just
make it clear that it’s the Court’s understanding that you have

£ : 42
preserved that issue.

To further preserve the issue for appeal, the City made an offer of proof of

expert testimony of fair market value,** and filed a post-trial motion.** That the

10 Apx-41 (City’s proposed instruction 18); see also (City’s proposed instruction
13 providing background of Statute).

1 Apx-74-75 (T. 371-2).
42 Apx-74-5 (T. 371-2) (emphasis added).
T, 381-2.

* T.381-2; City’s Apx-92.

13



City presented a case in compliance with the District Court’s orders while
preserving its arguments for appeal in no way waived its arguments.*°

Electric-service-territory takings present one type of a broad array of
takings covered by Minnesota law. Red River's argument that electric-service-
territory should be an island of law governed only by the Statute must fail as a
matter of law and fact.

C. Allowing Evidence of Fair Market Value in the Present Case
Would Not Violate the Statute.

The City sought to present an expert analysis that admittedly was different
from Red River's analysis, but that included the required four statutory factors.*
Nothing in the Statute prohibited using an analysis that was different from how
Red River or even the MPUC addressed the factors. Red River did not dispute
that the City’s fair-market-value evidence was relevant.

Red River Amici argued that the “Legislature adopted the four factors that
are intended to place displaced utilities and their remaining customers in the
same cost and financial position as prior to the acquisition.”*” This goal, in effect,
just compensation. Under fair market value, Red
River is adequately compensated (not over compensated), and the condemning

authority pays a fair price that does not result in excessive costs to its customers.

* Frandsen v. Ford Motor, 801 N.W.2d 177, 182 (Minn. 2011).
“® APX-99, 104-5, 140,148.

T Brief at 3.
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The reason for a before-and-after-damage calculation is to capture all the
damages associated with the taking, including severance damages to the
remainder if there is a particularly onerous after-taking operations resuit for the
condemnee.”®  Valuation considers the direct effect of the taking on the
remaining utility, and considers everything identified in the four factors. This
case was a partial taking, involving 65 customers out of 4,657, and a service
area of 77 acres out of 350,000. The utility was not destroyed, would continue
operating with 4,592 customers instead of 4,657 customers, and hence the
condition of the utility before-and-after-the-taking should be considered in proper
valuation.

Moreover, it is simply wrong to assume that the four factors will always
yield a higher result than fair market value.*® Here, the greatest differences

between the experts concerned the on-going business expenses to be

argument that the four factors are cumulative misses the point.>' In fair market

48 . . RYE L
© City's Initial Brief at 25-26.

iy i

“® Red River Brief at 47.

%0 Exhibit 74; T. 444-9.

" Technically, Mr. Eicher did not duplicate the faciltiies factor with the loss-of-
revenue factor. He subtracted interest on the facilites as an expense (akin to the
renting of equipment) from the revenue stream; he therefore allocated the
facilities costs. Brennan Affdvt. (Feb. 4, 2010), Ex. B (“Eicher Report”) at 10. By
contract, the City made no such deduction from the revenues.
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value, the value of the future revenues includes both the property and any value
(goodwill) over and above the underlying value of the original cost of the property
less depreciation.

Red River's argument that fair market value is “antithetical” to the four
factors is misguided. Fair market value does not dilute the four factors; it
provides an alternate method of determining damages that meets all the statutory
requirements. Although Red River quibbles with the wording of the City’s
description of the three approaches as separate from the four factors,® fair
market value remains compatible with, and “includes” the four factors.

Although it is true that the three methods used in fair market value (the
cost, income, and market approaches) are not added together, they are all
evaluated in concluding to a final value number. And in this case, the City’s

report specifically included the integration factor and facilities factor.”®> The

d fixed as well as variable costs in determining future
revenues.>* And the cost approach here used the same facilities number as Red
River’s expert.”® Far from being antithetical, the methodology is similar, except

that fair market value rigorously analyzes on-going expenses that the utility will

%2 Red River Brief at 24-25.
%3 APX-105, 140, 148.
% APX-122-3.

%5 APX-137,140.
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no longer face. The four factors were included and captured in the City’s fair-
market -value determination.

Interestingly, Red River's expert referred to the “compensation value,” at
least implying fair market value in applying a multiple to EBIDTA.*® At most, both
parties attempted to apply aspects of “value,” although only the City properly
conducted the before-and-after-the-taking analysis. At a minimum, this exercise
in semantics demonstrates the difficulty of determining value without the
guidance of fair market value. The City included all four factors; its report should
have been admissible under the Statute.

D. The MPUC Approach Should Not Control.

Red River clarified that the MPUC rulings do not control.*” But at times
Red River appeared to argue that its expert’s “loss-of-revenue” approach was the

only permissible approach under the Statute.®® Red River also noted a number

the MPUC determined damages under Section 216B.44.%°

nf dacicinne in whir
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Red River presented these cases as almost a uniform holding, without specifying

the particular facts, expenses, or rationale that it contends should be applied in

% Eicher Report at 13.

°" Brief at 22, n.26. Contrary to Red River's claim of a “new” issue, the City has
consistently argued against an executive agency determining the method of
compensation in district court. City’'s Memo. Oppos. Sum. Jdmt., at 11-12
(March 5, 2010); City’s Reply Memo., at 5-6 (March 10, 2010).

%8 |d.at 22-24.

°® Red River Brief at 23-24.
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the present case. But each case decided the specific facts before it. No case
required a particular result in the present case. Instead, the MPUC decisions
support a variety of approaches to the four factors.

First, this case need not decide an amount or one methodology for all
future cases. Red River argued that there cannot be an “entirely different
damage calculation to govern” based on the forum.®® But this Court was not
persuaded by arguments of required uniformity of results in different forums. ®' It
makes little sense to deny the MPUC primary jurisdiction in condemnation cases,
but hold that the MPUC’s method of calculating loss-of-revenues effectively
controls the damages decision in district court.®?

Here, the City seeks the ability to refute the property owner’s theory of the

case. Red River's reassurance that its methodology “sets definable limits”®® is

0 Red River Brief at 34.

*' City of Rochester v. People’s Cooperative Power Ass’n, 483 N.W.2d 477, 480
(Minn. 1992).

%2 Of course, the primary jurisdiction doctrine is appropriate when an issue “at
least arguably” lies within an agency’s jurisdiction. Midwest Motor Express v.
International Brotherhood of Teamsters, Chauffeurs, Warehousemen & Helpers
of Am., 512 N.W.2d 881, 890 (Minn. 1994) (hiring permanent employee to
replace striker “at least arguably, under the umbrella of federal labor law” and
subject to NLRB regulation); Ricci v. Chicago Mercantile Exch., 409 U.S. 289
(1973) (doctrine applicable if issue “at least arguably protected or prohibited by
another regulatory statute enacted by Congress.”). If only the MPUC'’s method of

calculatmg this issue ‘%‘ayvbévé'oasmered in district court, it “at least arguably”
have enjoyed primary jurisdiction over this issue. But this Court rejected this

notion. City of Rochester, 483 N.W.2d at 481.

%3 Brief at 43.
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belied by its expert's testimony that the result of his analysis “could be any
number.”® This Court is not required to crown any particular “damage
calculation” as governing. Neither the Statute nor Section 216B.44 requires a
particular damage calculation, as long as the four factors are included.

Second, it was incorrect to suggest that past MPUC cases applied a
uniform holding.®®> The MPUC applied an “expense residual method” for a
number of years.®® The MPUC did not adopt the “net loss of revenue” method
until 1995.%” Nothing in Section 216B.44 required the MPUC to use the net-loss-
of-revenues method it currently uses, or the expense-residual-method it used for
a number of years, or a new method of analysis in the future.

Third, the Court of Appeals’ review of the MPUC decisions under Section
216B.44 was typically subject to a deferential standard of review.®® The Court of

Appeals must affirm even if it would have reached a different conclusion than the

% Municipal Amici Apx-14 (referencing loss-of-revenue exceeding margin of a
utility’s system as a whole).

% Red River Brief at 41.
% In re City of Rochester, 470 N.W.2d at 529.

" In re Application of Rochester, MPUC No. E-299,132/SA-93-498, 1995 WL
798917 Order Determining Compensation at 5 (Nov. 30, 1995). It did so

AT A} LZ\riNsEITHIT TN Ig llllll - 1 e e

because both parties applied it. /d.

% See Minn. Stat. § 14.69 (2010) (limiting grounds to reverse or modify an
agency’s decision to six specified grounds).
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arrived at by an administrative body, the court cannot substitute its judgment for
that of the administrative body when the finding is properly supported by the
evidence."® Red River therefore cannot assume that the decisions agreed with
the MPUC’s analysis or conclusions. When the Court of Appeals recently applied
de novo review, it reversed the MPUC’s decision to require loss-of-revenue
payment to a cooperative without legal authority to serve the area.”

Even applying a deferential standard of review, the Court of Appeals failed
to endorse the MPUC's net-loss-of-revenues-method as the only option. Instead,
it relied upon condemnation principles to suggest that the MPUC consider
alternative approaches to the net-loss-of-revenues approach. “We observe that
in future cases, it may be appropriate for the Commission to consider alternative-
revenue formulas as a ‘reasonableness check’ to its valuation determination

under the statute.””’

ver addressed a fair-market-
value analysis. The MPUC is a state agency, with powers limited by statute.”

No statute granted the MPUC the authority to decide damages in district court

% Vicker v. Starkey, 265 Minn. 464, 470, 122 N W.2d 169, 173 (1963).

" In re City of Redwood Falls, 756 N.W.2d 133, 138-9 (Minn. App. 2008).

" In re Grand Rapids Public Utilities Comm’n, 731 N.W.2d 866, 872 (Minn. App.
2007) (citing Equitable Life Assurance Soc'y of the U.S. v. County of Ramsey,
530 N.W.2d 544, 553 (Minn.1995)).

2 Minnegasco v. Minnesota Pub. Util. Comm’n, 549 N.W.2d 904, 907 (Minn.
1996).
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proceedings. In all of the cases cited by Red River, neither the MPUC nor the
courts sought to balance the four factors with the standards of just compensation
or fair market value.”” These cases are simply not relevant to the issues before
this Court.

In sum, the MPUC cases cited by Red River involved other utilities, with
different facts, without analyzing the facts in the present case. They did not
support the argument that fair market value cannot be considered in an eminent-
domain-proceeding.

E. Red River’s Policy Arguments Are Not Persuasive.

Red River argued that it is fundamentally unfair for the City, as the
condemnor, to initiate a proceeding and so select the forum. Of course, if the
Legislature intended only one forum, or intended the MPUC’s analysis to govern
both forums, it could have so provided. Instead, the Legislature established two

forums, required da

how the damages should be determined. Nothing in the Statute required
presenting only the MPUC net-loss-of-revenues-method.

Red River Amici identified a concern with “stranded investment” due to a

® The City of Rochester cased cited by Red River Amici (page 11) is inapposite.
There, the MPUC analyzed a statutory argument of whether there can be any
damages if no facilities are acquired. 1990 WL 600919 (July 11, 1990). It
analogized the eminent-domain-principle that “a taking can occur without a
transfer of physical possession. .. . “ /d. at * 7. The footnote reference to fair-

market-value not providing an additional remedy of loss-of-revenue was dicta.
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new substation that the displaced utility cannot use.” But Red River owns no
substations. No infrastructure was stranded. Integration expenses were
included in the award. In short, the argument was entirely inapplicable. A before-
and-after-the-taking valuation would capture all the unique conditions of the utility
in the after-taking condition. If there were excessive stranded infrastructure, that
would be fully taken into account.

Red River is simply incorrect in arguing that municipal utilities easily grow
with their cities.”” Indeed, Red River's listing of cities in which multiple utilities
operate in one city demonstrates the very difficulties in the law, and the daunting
and expensive process that deters cities from acting as the exclusive provider.”
At least three cities were subject to “freeze” agreements that prohibit the city from
expanding service territory: New Prague and Willmar for a period of twenty

years, and Chaska for an astonishing period of fifty years. It cannot be claimed

two of the supposedly content cities in Red River’s list were so concerned with

having multiple utilities (although no municipal utitilies), that they petitioned the

4 Brief at 7.

S Red River Brief at 41-42, 49.

’® Red River brief at 49; compare City of Rochester, 470 N.W.2d at 535 (Davies,
J., dissenting) (reasoning cities “will be tempted to leave new portions of their city
unserved by the municipal utility. The consequence, then, is a divided
community and a potentially unhealthy political climate.”). Red River’s listing of

cities with multiple utilities unfortunately proves Judge Davies’ prediction.
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Legislature in an effort to have only one utility within the city limits.””

Even communities not subject to a freeze agreement face serious
difficulties with multiple utilities. Citizens are not treated equally.”® Municipal
customers make payments-in-lieu-of-taxation or otherwise assist the city, while
private-utility customers do not. The municipal customers effectively subsidize
private-utility customers. Neighbors bear different rates and reliablity of
service.”® Cities pay different rates for street lights served by private utilities.
Municipal customers may complain at public meetings to the city; private-utility
customers cannot be guaranteed a similar forum.

As a practical matter, having multiple providers hampers system planning,
as cities must determine what parts of the city it should plan facilities to serve.

Serving less-than-the-entire-city denies the municipal the economies-of-scale in

" House Reg. Indus. Com. (Feb. 20, 1989) (hearing with representatives of
Coon Rapids and Blaine testifying in favor of HF 619, which was not enacted)
(Municipal Amici Apx-10-12).

'8 City of Rochester, 470 N.W.2d at 534 (Davies, J., dissenting) (“One of the
reasons, certainly, that the legislature permitted that the legislature permitted
municipalities to extend service to annexed areas was to permit it to keep ail
residents on an equal basis as both taxpayers and utility customers. Were a
portion of the community to be left out of the benefit--or burden--of local power
rates, political problems concerning rate setting and investment decisions could
result. These are problems the legislative buy-out authority was designed to

avoid.”).

0 See, e.g., T. at 329 (City’s reliability of power all but 20-40 minutes/year); In re
City of Buffalo, MPUC No. E221/SA-03-989, Findings of Fact, Recommended
Order, at 9 (Oct. 26, 2004) (noting insufficient service by cooperative to City’s lift
station, with resulting discharge of wastewater and fines by the MPCA), reversed
by, MPUC Order (April 1, 2005).

23




the purchase of power, infrastructure, and operations and maintenance. And
cities bear the risk and expense of supplying water, sewer, and wastewater to
attract development, which the other utilities do not offer.  Suffice it to say that
the public policy concerns of different utilities within one city are significant.

Red River was also incorrect in claiming that cities target “lucrative” parts
of a cooperative’s service territory.?® Typically annexation decisions are made at
a landowner’s request, or balancing a variety of public policy decisions that have
nothing to do with service territory. Here, the city council determined annexation;
the municipal utility then served all annexed areas.’’ Minnesota law presumes
that cities should provide sewer, water, and other services to areas annexed into
a city.® It makes little sense to separate electric service from the host of other
services provided by a city. And typically private utilities that surround a city reap

growth benefits.®®

damages, it is also natural for condemning authority, which is also a not-for-profit

entity and whose citizens must ultimately pay for any taking, to hold the owner to

8 Red River Brief at 42; Red River Amici Brief at 10.

8 1.306 (“We have no control whatsoever over annexed areas . .. .”); T. 310-11;
Ex. 21.

8 Minn. Stat. §§ 414.02, subd. 6(3); 414.031, subd. 4.
 In re City of Buffalo, MPUC No. E221/SA-03-989, at 10 (Oct. 26, 2004)

(cooperative experienced annual customer growth equal to city’s growth over 30
years), reversed by, MPUC Order (April 1, 2005).
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its burden of proof and to keep the damages to just compensation. The fair-
market-value doctrine was meant to accomplish both goals. “[T]he dominant
consideration always remains the same: What compensation is ‘just’ to both an
owner whose property is taken and to the public that must pay the bill?””** The
owner of the condemned property “must be made whole but is not entitled to
more.”®® The public policy of just compensation should govern, disfavoring the

unreasonable ban of fair market value.

i THE DISTRICT COURT ABUSED ITS DISCRETION IN EXCLUDING
EVIDENCE OF FACILITY-REPLACEMENT-COSTS.

The jury was not allowed to hear that the City’s expert deducted $78,957
from the final loss-of-revenues number, because the oldest facilities (those over
40 years old) would need to be replaced over the ten-year loss-of-revenue
period.®* The City prepared a supplemental expert report to comply with the
District Court's order prohibiting fair-market-value evidence. Red River's

argument that the report was untimely because it was submitted after the initial

8 United States v. 564.54 Acres of Land, 441 U.S. 506, 512-13 (quoting United
States v. Commodities Trading Corp., 339 U.S. 121, 123 (1950)).

% Olson v. United States, 292 U.S. at 255.

Curiously, Red River faults the City for not providing this testimony in
contravention of the District Court's order. Brief at 37. But Red River
mischaracterized the record in claiming that no facillities would require
replacement. The City analyzed the capital expenditures of Red River as well as
ongoing maintenance expenses. APX-115; T. 431-34.

25



report deadline ignored that this deadline was months before the District Court’s
fair-market-value ruling. Red River's approach would mean that the City could
never respond to the District Court’s ruling. Contrary to Red River’s argument,
the original-cost-less-depreciation factor did not address this issue. The cases
cited by Red River involving repeated violations of court orders are
distinguishable.

First, Red River was incorrect that the original-cost-less-depreciation
factor addressed this issue. This factor concerned the cost of facilities that the
City was acquiring as of the date of taking.?” But this number did not signify an
elaborate agreed-upon life of facilities, or any measure of replacing facilities
going forward. Simply put, this number addressed the cost of the facilities at the
date of taking. It did not address the revenues and associated expenses of the

utility, including necessary upkeep and capital replacement, during the next ten

which concerned revenues and expenses of the utility throughout the ten-year

period after the date of taking.

Second, although Red River presented this issue as a discovery abuse or

88

untimely, the cases cited by Red River were distinguishable.™ In Wegener v.

87 The City preserved this issue for appeal through its offer of proof and post-trial

Iy piv- VW LUV 1wV uw Twil SGApr e wlar Wi waagge s I3 Wil R

motion. T. 381-2; APX-92. In any event, the issue is more appropriately
addressed under factor two, loss of revenue.

8 Red River Brief at 43.
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Johnson,® all parties agreed that the expert report was untimely because it was
provided some two weeks before trial. The court reasoned that the excluded
supplemental testimony was cumulative, in that “a substantial amount of other
evidence was presented to the jury” on that issue.** In Baycol Products
Litigation,® the expert report was submitted nearly a year after the discovery
deadline. The plaintiff's only proffered reason for the delay was that his expert
reviewed the plaintiff's medical records in greater detail.?

And the unpublished decision Abel v. Lumber One Avon™ involved the
repeated failure to comply with court orders regarding expert disclosure. The
plaintiffs missed the initial expert disclosure deadline, disclosed an additional
unnamed expert on the revised disclosure deadline, and even after the district

court prohibited any further experts, attempted to produce a previously

undisclosed expert witness.** Despite these “continual[] fail[ures]” to comply with

89 14/ [ )
vegeneryv. Jonnso

0 Id. at 692.
*"In re Baycol Products Litigation, 596 F.3d 884, 888(8"™ Cir. 2010).

. AL WONS.

% Abel v. Lumber One Avon (Unpub), A05-38 (Minn. App. Dec. 6, 2005) (Red
River Addendum at RX 30).

% Id. at *2 (RX 31).
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the district court’s decision.®

In the present case, by contrast, there were no repeated violations of court
orders. Red River mischaracterized the report as untimely because it was
prepared after the initial expert report deadline. That deadline was months
before the District Court ruled on fair market value. The City’s supplemental
report was in direct response to the District Court’s order prohibiting all reference
to fair market value and therefore gutting the City’s case weeks before trial. The
City did not fail to disclose a new expert witness; it sought to supplement its
expert report to comply with the District Court’s order. Under Red River’s
approach, the City would have no opportunity to respond to the District Court’s
ruling, and would proceed to “trial by ambush” by not providing Red River with
any revised expert report. Minnesota law does not favor such a harsh

approach.®

part of City’'s damages testimony. It quantified the costs of replacing facilites
during the ten-years stream of revenues. It did not duplicate other evidence from
other sources. Excluding the report was prejudicial to the City and its
presentation of the case. Without this evidence, the jury had no way to quantify

the prospective costs of replacing the facilities over forty years old.

% 1d. at *5 (RX 34).

% State v. Patterson, 587 N.W.2d 45, 50 (Minn. 1998); Comfeldt v. Tongen, 262
N.W.2d 684, 697-98 (Minn. 1977)
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CONCLUSION

This Court should reverse the District Court’s ruling prohibiting all fair-
market-value evidence in this eminent-domain-proceeding. This ruling was
contrary to Minnesota law and denied the City an opportunity to present its case.
The City’s proposed evidence of fair market value was relevant and should have
been admissible. This Court should also reverse the exclusion of facility-

replacement costs, which prejudiced the City.
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