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STATEMENT OF THE CASE 

This appeal results from the trial court's ruling that Minn. Stat. § 604.02 does not 

apply where there is only one defendant against whom judgment may be entered and, as a 

result, that defendant's liability is not several but is subject to full joint and several 

liability. The Minnesota Court of Appeals reversed the trial court's ruling, holding that 

Minn. Stat. § 604.02 applies no matter the number of defendants. This appeal follows. 

1 



SUMMARY OF ARGUMENT 

The interpretation of Minn. Stat. § 604.02 that the Appellant advances - that the 

statute applies only when there is more than one defendant against whom judgment is 

entered - will result in unjust and arbitrary judgments. In enacting the 2003 amendment 

to § 604.02, the legislature intended to limit the application of joint and several liability, 

not extend it. It certainly did not intend create a rule where the ultimate responsibility for 

injury is based on the tactical maneuvering of plaintiffs ~ttorneys rather than a jury's 

assessment of fault. The MDLA respectfully asks the Court to affirm the court of 

appeals. 

ARGUMENT 

The trial court's holding, if affirmed, will produce inconsistent and arbitrary results 

when applied in practice. The liability of a party should depend upon conduct and 

substantive law - not the number of parties joined in the lawsuit. The Minnesota Defense 

Lawyers Association ("MDLA") urges this Court to affirm the court of appeals' ruling, 

and hold that Minn. Stat. & 604.02 aoolies to all cases. whether one defendant or many 
...... .&. .... '· , .. 

are named. 

Interpreting the statute as the trial court has will promote inequality and 

arbitrariness- the precise qualities that 2003 amendments to Minn. Stat. § 604.02 sought 

to remedy. The MDLA's first concern is with fairness- the rule advanced by Appellant 

despite the 2003 legislature's obvious intent to correct such injustice. Second, this rule 

will produce arbitrary results for defendants, because whether a defendant is held jointly 
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liable for an entire award will depend on the fortuity of whether additional defendants are 

present at the time of entry of judgment - something beyond the defendant's control -

rather than upon a defendant's actual percentage of fault. Such a rule turns litigation into 

a "hunt for the deep pocket" rather than a resolution of disputes based upon conduct and 

actual culpability. Third, the rule will discourage fair settlements based on evaluations of 

fault by rewarding plaintiffs who target minimally at-fault "deep pocket" defendants to 

take advantage of a loophole which provides a unique opportunity to obtain full recovery. 

Importantly, the 2003 amendment to § 604.02 was the latest in Minnesota's 

limitation of the concept of joint and several liability. While previous amendments 

imposed successively broader limits on the scope of the general rule of joint and several 

liability, the 2003 amendment went even further and changed the general rule. The 2003 

amendment made several liability the general rule and created a list of exceptions in 
,, 

which joint liability is imposed. After the 2003 amendments, a defendant can no longer 

be jointly liable unless it is found to be more than 50% at fault. 1 This principle leveled 

the playing field for minimally at-fault defendants, reducing the possibility of joint 

liability and making fair settlements easier to reach. To interpret § 604.02 as the 

Appellant urges would be to both ignore this history and to find that the legislature 

intended an absurd and arbitrary result. 

Perhaps ironically, the trial court's interpretation of Minn. Stat. § 604.02 places the 

greatest burden of paying injury loss on those least at fault and encourages plaintiffs to 

forgo suit against those whose conduct is most responsible for the damages. In the trial 

With other exceptions that are not applicable here. See Minn. Stat. § 604.02. 
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court's interpretation, including all at-fault defendants would destroy joint and several 

liability for those parties whose fault is 50% or less. Pursuant to the trial court's ruling, 

excluding all but one at-fault defendant, regardless of percentage of fault, creates full 

joint and several liability for that defendant. This unintended consequence of fully 

burdening those least at fault was never the intent of the legislature. 

While Appellant is correct in stating that court of appeals' interpretation of the 

statue may result in plaintiffs having to sue more defendants in order to ensure maximum 

recovery, this observation is nothing more than an acknowledgement that those who are 

responsible for injuries should be brought before the court to answer accordingly. It 

makes no sense to argue that such accountability should be abandoned in favor of 

pursuing those least responsible only because that party can pay. 

The problems created by the trial court's ruling are illustrated by the following 

examples: 

Example 1: 

Assume potential defendant 1 (D 1) is 5% at fault, and potential defendant 2 (D2) 

is 95% at fault. Also assume that Dl has a high-limits insurance policy or great solvency 

and D2 has neither. If plaintiff sues Dl only, Dl would be held liable for the entire 

verdict, even though it is only 5% at fault. If plaintiff were to sue both D 1 and D2, D2 

would be jointly liable for the whole amount of the award and Dl would only be 

severally liable for 5%. Thus, the plaintiff would, ironically, reduce his ability to collect 

the full award by obtaining a judgment against the party whose fault is overwhelmingly 

responsible for the injury. As a result, the plaintiff has an incentive to sue only Dl, even 
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though D 1 is minimally at fault, because an individual judgment against D 1 allows for a 

full recovery while a judgment against both defendants does not. Such an interpretation 

turns justice on its head - the driving factor for accountability is no longer culpable 

conduct but money in the bank. The focus of civil litigation is now just a search for 

money rather than the redress of tortious conduct. 

Minnesota cannot embrace a tort system whereby a party's liability is not 

dependent upon fault but upon the pleading strategy of plaintiffs counsel. The ruling of 

the trial court creates the very nightmare that the 2003 legislature thought it was 

correcting - minimally at-fault defendants paying the share of the substantially at-fault 

defendant. Indeed, the trial court's ruling makes Minnesota law worse for the minimally 

at-fault defendant than at any time in recent history. Under the trial court's ruling, the 

plaintiff will be required to maintain the action against only the highly solvent, minimally 

at-fault defendant and leave the substantially at-fault, but minimally solvent, defendants 

alone. 

party practice. Although D1 could assert third-party claims against D2 to bring D2 into 

the case, D1 would only have a contribution and/or indemnity claim against D2, and D2 

would not be jointly and severally liable with D 1 as to the plaintiffs claims, even though 

D2 is 95% at fault, since the plaintiff never asserted claims against D2. D1 would only 

be able to coHect against D2 after D 1 paid 100% of the judgment, but there would be no 

recovery because D2 is minimally insured and judgment-proof, which is the very reason 

D 1 would choose not to name D2 in the first place. 
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Example 2: 

Assume a plaintiff has no fault, potential defendant 1 (D1) is insured and is 5% at 

fault, potential defendant 2 (D2) is uninsured and is 5% at fault, and potential defendant 3 

(D3 ), a family member of the plaintiff, is 90% at fault. The plaintiff chooses not to sue 

D3. Under the trial court's interpretation of the statute, if the plaintiff chose to sue either 

D 1 or D2, but not both, D 1 or D2 will be responsible for the entire amount of the award, 

even though that defendant was only found to be 5% at fault. Conversely, if the plaintiff 

sued both D 1 and D2, each would only be severally responsible for 5% of the damage 

award. 

Even if the plaintiff sued both D 1 and D2, if one of the defendants subsequently 

settled with the plaintiff with a Pierringer release, the remaining defendant would be held 

jointly liable for the entire reward, because it would be the only remaining party against 

whom judgment could be entered. 

Just as in the previous example, this rule would encourage targeting minimally at

fault, insured or solvent defendants. Indeed, that deep-pocket party will never be able to 

settle based upon fault but will be kept in the case as the only source of full payment. 

The most at-fault defendant would escape liability. Again, the ultimate liability of D1 

and D2 would be arbitrary as it would depend on whether or not the plaintiff asserted 

claims against each potential defendant and this decision will be based entirely upon a 

defenda.nt's ability to pay. 

Further, if the plaintiff sued all three defendants in this example, and a jury 

returned a verdict finding D 1 and D2 5% at fault, and finding D3 90% at fault, a plaintiff 
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could conceivably settle claims against D2 (the defendant without insurance or resources) 

and D3 (the family member) prior to entry of judgment, leaving Dl (the solvent or 

insured defendant) with joint liability for the entire award even though Dl 's expectation 

had been to be severally liable due to its minimal fault and the presence of the other 

defendants. This rule would therefore encourage tactical maneuvering in litigation rather 

than honest evaluations of fault for settlement purposes. 

CONCLUSION 

The rules of statutory construction provide that the legislature never intends an 

absurd result. See Minn. Stat. § 645.17(1 ). Nothing would be more absurd than to 

determine a party's joint and several liability obligation on the. status of the parties at the 

time judgment is entered rather than upon a party's given percentage of fault. In 2003, 

the legislature, by passing Minn. Stat. § 604.02, specifically intended to provide relief to 

those defendants who are 50% at fault or less. It was clearly never the legislature's intent 

to increase the liability of a minimally at-fault defendant and return to the status of the 

law prior to the legislature's previous attempts to limit the effects of joint and several 

liability pursuant to its 1988 amendments. In addition, the legislature clearly never 

intended to create a result whereby the plaintiff would have an incentive to not bring an 

action against the party most responsible for injury and damage because, by doing so, 

plaintiff would eliminate the ability to recover the full amount of the award against a 

minimally at-fault, but solvent, defendant. 

It is the stated goal of the Minnesota Defense Lawyers Association to preserve a 

"level playing field" for all litigants. It is the single rallying cry upon which the MDLA 
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approaches these issues pursuant to amicus briefing and in its voluntary efforts before the 

legislature. Unfortunately, the trial court's ruling in this case creates one type of playing 

field where multiple defendants are present and an entirely different playing field when 

plaintiff elects to maintain the action against the minimally at-fault defendant only. Such 

an interpretation creates the result that is "absurd, impossible of execution, or 

unreasonable" in violation ofMinn. Stat. § 645.17(1). 

In conclusion, the MDLA urges this Court to apply a rule that will result in 

fairness and consistency for civil litigants in Minnesota. The MDLA respectfully 

requests that this Court uphold the court of appeals and hold that Minn. Stat. § 604.02 

applies to all cases of fault, whether one defendant or many are named. 

Respectfully submitted, 

Dated: 1 -d-.(, , 2010. BURKE & THOMAS, PLLP 

~~ 
By ____ ~-----~------~--~~~---
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