M\
-~
AU

A09 - 1134
STATE OF MINNESOTA

IN SUPREME COURT

Steven Emerson,
Appellant,
VS.

School Board of Independent School District 199,
Inver Grove Heights, Minnesota,

Respondent.

BRIEF, ADDENDUM AND APPENDIX OF APPELLANT STEVEN EMERSON

Kevin S. Carpenter (1.D. No. 0015258) Margaret Skelton (1.D. No. 0241003)

KEVIN S. CARPENTER, P.A. Trevor S. Helmers (1.D. No. 0387785)

P.O. Box 984 + 2919 Veterans Drive RATWIK, ROSZAK & MALONEY, P.A.

St. Cloud, MN 56302-0984 300 U.S. Trust Building

(320) 251-3434 730 Second Avenue South
Minneapolis, MN 55402

AND (612) 339-0060

Roger J. Aronson (1.D. No. 0003220)
P.O. Box 19350

Diamond Lake Station

Minneapolis, MN 55419

(612) 339-5254

Attorneys for Appeliant Emerson  Atforneys for Respondent ISD No. 199

[continued on reverse]




Anne F. Krisnik, I.D. No. 0168245)
Nicole M. Blissenbach (1.D. No. 0386566)
EDUCATION MINNESOTA

41 Sherburne Avenue

St. Paul, MN 55103

(651) 292-4811

Attorneys for Amicus Curiae
Education Minnesota

Joseph E. Flynn (1.D. No. 0030508)
Jennifer K. Earley (I.D. No. 0253789)
KNUTSON, FLYNN & DEANS, P.A.
1155 Centre Pointe Drive, Ste. 10
Mendota Heights, MN 55120

(651) 222-2811

Attorneys for Amicus Curiae
Minn. School Boards Association




The appendix to this brief is not available
for online viewing as specified in the
Minnesota Rules of Public Access to the
Records of the Judicial Branch, Rule 8,

Subd. 2(e)(2).




APPELLANT EMERSON'’S TABLE OF CONTENTS

Appellant Emerson’s Table of Authorities.............o.oeieiiiiiieie, il
Appellant Emerson’s Statement of the Legal Issue ...........ccccvvvviiiiiiiiini e, 1
Appellant Emerson’s Statement of the Case and the Facts............ccccooeveieeeeeni . 2
Appellant Emerson’s Statement of the Case.......cccouuiveeiieiiiie, 2
Appellant Emerson’s Statement of Facts .............cccooviiiiiiiiic 2
Appellant Emerson’s ArgumMEeNt .............ooooiiiiimiiiiiiie st e e e 6
Scope of Review/Standard of RevView ........c...c.oooimiiiciiiiie e, 6

A licensed school principal hired for a QOSItIOh that requires
licensure is entitled to the statutory rights and benefits of the

reqUIred lICENSUI. ....... ..ot e 7
Appellant Emerson’s CONCIUSION .............ouiiiiiiiiiiie i 14
Appellant Emerson’s Certification of Brief Length ..., 15

APPELLANT EMERSON’S ADDENDUM AND ITS INDEX
4.27.2009 respondent ISD #199’s Resolution Terminating Contract
[of appellant Emerson] and Notice of Termination
[Administrative Record Exhibit 16]..............cccoiiiii Add. 1
6.1.2010 Court of Appeals decision, Emerson v. ISD #199 .........c.ccceeeeennnee Add. 2
9.21.2010 Supreme Court Order granting petitioner/appellant
Emerson’s Petition for Further Review ...............vviiiiiiiiiiiiieviiiiiieneeee Add. 8
APPELLANT EMERSON’S APPENDIX AND TS INDEX
2.10.2005 respondent ISD #199’s posting of “Employment Opportunity”
— “District Director of Activities” [Administrative Record Exhibit 4] ......... A1
2.10.2005 respondent ISD #199’s Position Description for “District
Director of Activities” [Admin. Record EX.5]........cccoviimiiriiiiiiiiiiiieneen. A 2

5.3.2005 letter of respondent ISD #199'’s Interim Superintendent

LaCroix ﬁOliIYiﬁg appellant Emerson of appointment as Activities
Nirartar TAAM RarnAard Cv 71

LFECTON [AGMIN. MECOIT X, 7 v A.

A

I




7.1.2005 through 6.30.2007 Employment Contract between respondent
ISD #199 and appellant Emerson as Activities Director [Admin.
RECOM EX. 8] ..ot aa e e A 5

7.1.2007 through 6.30.2008 Employment Contract between respondent
ISD #199 and appellant Emerson as Activities Director [Admin.
ReCord EX. 0] .. et A. 10

8.14.2008 Updated Organizational Chart for ISD #199 listing District
Activities Director as one of the Principals [Admin. Record Ex. 18]

..A. 15

8.8.2008 letter from respondent ISD #199’s Superintendent Wells to

appellant Emerson offering Interim Principal position effective

8.11.2008 [Admin. Record EX. 13]......cooiiiiiiiiiiiii e A. 16
2.7.2005 through 5.8.2008 State of MN Dept. of Education Records of

Licenses issued to appellant Emerson [Admin. Record Ex. 12]............ A. 17
5.22.2009 Level | Grievance filed by appellant Emerson with Respondent

ISD #199 [Admin. Record EX. 1]....covvvmimiiieeeeieeeeeeeceeee e, A. 20
5.29.2009 letter of Respondent ISD #199’s Business Manager Rimstad |

denying appellant Emerson’s Level | Grievance [Admin. Record

X, 2] et e et e e e s A. 21
6.29.2009 letter of respondent ISD #199’s Superintendent Wells

denying appellant Emerson’s Level Il Grievance [Admin. Record

D G ) TSSOSO USSP RUPRRPSPPR A. 23
7.7.2009 Level Il Grievance filed by appellant Emerson with respondent

ISD #199 [Admin. Record EX. 2] e A. 25
7.14.2009 letter of respondent ISD #199’s School Board Chair

Prokopowicz denying appellant Emerson’s Level Il Grievance

[AdmMIn. Record EX. 22]......coooviieeeeeeeeeeeeee e A. 26
7.24 2000 | evel IV Peq ast for Arbitration filed b h\l appe ellant Eme n with

respondent ISD#199 [Admin. Record EXx. 23] ........................................ A. 28

0.2009 ietter of respondent iISD #199’s Business Manager Rimstad
denying appellant Emerson’s Level IV Request for Arbitration




[ADMIN. RECOId EX. 24]....cooiieiiiieeeeeeeee et rea e A. 29

6.23.2009 Petition for Writ of Certiorari from appellant Emerson to MN
CoUrt Of APPEAIS .......oeeeeieiie e A. 30

6.24.2009 Writ of Certiorari issued by MN Court of Appeals...............cc.......... A. 32
August 2009 Administrative Record filed with MN Court of Appeals
[without listed exhibits — those exhibits reproduced as part of this

appeal are listed above in either appellant Emerson’s index to the
addendum or appellant Emerson’s index to the appendix] ................... A. 33

APPELLANT EMERSON’S TABLE OF AUTHORITIES

Statutes:

Minn. Stat. § 120A.05, subd. 7 ... ..o 8
Minn. Stat. § 122A.01 ... 8
Minn. Stat. § 122A.11, subd. 3 ... ... 9
Minn. Stat. § 122A.14, subd. 1 ... 9
Minn. Stat. § 122A.15,subd. 2 .. ... 9 10
Minn. Stat. § 122A.18, subd. 1(b) ..., 10
Minn. Stat. § 122A40,subd. 1 .............................coe....... 8,9,10, 11,12, 14
Minn. Stat. § 122A.40, subd. 11 .. ... 14
Minn. Stat. § 125.12, subd. 1 ... 10, 11,12
Minn. Stat. § 179A.01 etseq. (1984) ...... ..o e 11
Minn. Stat. § 179A.03, subd. 18 (1984) ... 11,12
Cases:

Amaral v. St. Cloud Hosp.,

598 N.W.2d 379 (Minn. 1999) ... 6,7
American Family Ins. v. Schroedl,

616 NW.2d 273 (MinN. 2000) ......oomiitiit e e et 6-7
Bamhart v. Thomas, 540 U.S. 20 (2003) ..ot e e 9

Cloud v. Indep. Sch. Dict. No. 38,
508 N.W.2d 206 (Minn. App. 1993) ..o 10211, 11,12




Dokmo v. Independent School Dist. No. 11,

459 NW.2d 671 (MINN. 1990) ..ot e e e et 6
Erickson v. Sunset Mem’l Park Ass'n,

259 Minn. 532, 543, 108 N\W.2d 434, 441 (1961) ... e 7
F-D Qil Co., Inc. v. Commissioner of Revenue,

560 N.W.2d 701 (MINN. 1997) ..ot e et e e et e e eana 6
Foesch v. Independent School Dist. No. 646,

223 NW.2d 371 (MINN. 1974) ..o e e e 6
Frank’s Nursery Sales, Inc. v. City of Roseville,

295 NW.2d 604 (MINN. 1980) ... e e e aneeae s 6
Hibbing Educ. Ass’n v. Public Employment Relations Bd.,

369 N.W.2d 527 (MinNn. 1985) ... e 11,12
Owens v. Federated Mut. Implement & Hardware Ins.,

328 NW.2d 162 (Minn. 1983) ..ot TP 6
Van Asperen v. Darling Olds, Inc.,

254 Minn. 62, 73-74, 93 N.W.2d 690, 698 (1958) .......coiiiniiiii i e eeaen 7
Woodhall v. State,

738 N.W.2d 357 (MINN. 2007) ... oo e e e e e 9
Rules:

None.

Other Authorities:

None.

iv




APPELLANT EMERSON’S STATEMENT OF THE LEGAL ISSUE AND ITS
RESOLUTION BY THE COURT OF APPEALS:

Issue: Is a licensed school principal hired for a position that requires school
principal licensure entitled to the statutory rights and benefits of the required
licensure?

The Court of Appeals held: The Court of Appeals denied appellant Emerson the
statutory rights and benefits of the licensure required for his position with
respondent ISD #199, affirming the action of respondent school district and
holding that only those persons whose job titles require licensure by the state
department of education are entitled to the statutory rights and benefits of their
licensure.

List of most apposite cases:
Hibbing Educ. Ass’n v. Public Employment Relations Bd., 369 N.W.2d 527
(Minn. 1985)
Cloud v. Indep. Sch. Dict. No. 38, 508 N.W.2d 206 (Minn. App. 1993)

List of most apposite constitutional and statutory provisions:
Minn. Stat. § 122A.40, subd. 1




APPELLANT EMERSON’S STATEMENT OF THE CASE AND THE FACTS

APPELLANT EME_RSbN’S STATEMENT OF THE CASE

Appellant Steven Emerson was employed by respondent ISD #199 [inver
Grove Heights] for four consecutive school years [2005-2009] in positions for
which ISD #199 required state licensure as a school principal. Upon completing
the first three, probationary, years of his employment, Emerson earned
“continuing contract status” pursuant to Minn. Stat. § 122A.40.

After Emerson’s fourth year of employment, ISD #199 terminated
Emerson’s employment withqut affording him the statutory rights of a continuing
contract employee, including the right to a hearing. Emerson filed appropriate
grievances and I1SD #199 rejected them. On a writ of certiorari, the Court of
Appeals affirmed, holding that statutory continuing contract status may only be
earned by school district employees whose job titles require licensure by the
state department of education.

The Supreme Court granted Emerson’s Petition for Further Review of the

APPELLANT EMERSON’S STATEMENT OF FACTS

On May 2, 2005, respondent ISD #199 [Inver Grove Heights] hired
appellant Steven Emerson for a position titled “Activities Director.” See Appellant

Emerson’s Appendix, A.4, 5.3.2005 letter of Respondent ISD #199’s interim




Superintendent LaCroix notifying Appellant Emerson of appointment as Activities
Director. Among other things, ISD #199 required that its “Activities Director”
either be a licensed principal or be in the process of obtaining licensure and
complete that process within 24 months of hiring. A.1, 2.10.2005 Respondent
ISD #199’s posting of “Employment Opportunity” — “District Director of Activities”;
A.2, 2.10.2005 Respondent ISD #199’s Position Description for “District Director
of Activities”, at A.3; and A. 33, August 2009 Administrative Record filed with MN
Court of Appeals, at A.34 [“Exhibit 5. Position Description for the Director of
Activities which was in effect at all times relevant to the Relator’s
employment in that position——February 10, 2005” (emphasis added)]. In its
“Organizational Chart,” ISD #199 listed “District Activities Director” as a
“Principal.” A. 15, 8.14.2008 Updated Organizational Chart for ISD #199 listing
District Activities Director as one of the Principals.

Appellant Steven Emerson is and, at all relevant times has been, a
licensed K-12 school principal. A.17 — A.19, 2.7.2005 through 5.8.2008 State of
MN Dept. of Education Records of Licenses issued to Appellant Emerson; and
see A.33, August 2009 Administrative Record filed with MN Court of Appeals
[‘Emerson held a K-12 Principal’s License at all times material herein”]. In other
words, ISD #199 required that its “Activities Director” either be a licensed

principal or be in the process of becoming a licensed principal and Emerson met

this requirement by being a licensed principal.




ISD #199 employed Emerson as “Activities Director” for three school
years, from 2005 through 2008. A.5, 7.1.2005 through 6.30.2007 Employment
Contract between Respondent ISD #199 and Appellant Emerson as Activities
Director; and A.10, 7.1.2007 through 6.30.2008 Employment Confract between
Respondent ISD #199 and Appellant Emerson as Activities Director. For the
2008-09 school year ISD #199 hired Emerson as an interim middle school
principal. A.16, 8.8.2008 letter from Superintendent Wells of Respondent ISD
#199 to Appellant Emerson offering Interim Principal position effective 8.11.2008.

At its April 27, 2009, meeting ISD #199’s School Board terminated
Emerson’s contract at the close of the 2008-09 school year. Add. 1, 4.27.2009
Respondent ISD #199’s Resolution Terminating Contract [of Appellant Emerson]
and Notice of Termination. In its “NOTICE OF TERMINATION AND NON-
RENEWAL" ISD #199 told Emerson:

You may officially request that the school board give its reasons for the

non-renewal of your contract. For your information, however, this action is

taken because the position was an interim position posted only for the

2008-2009 school year and you are in probationary status. /d.

ISD #199 does not dispute that it required that Emerson be a licensed
principal for the positions that Emerson held with ISD #199 for four consecutive
school years. Clearly indicated by the above “Notice of Termination” is the fact
that when it fired Emerson ISD #199 overlooked the first three years of

Emerson’s employment and treated him as employed for only one year.




Emerson filed grievances calling this oversight to ISD #199’s attention, but ISD
#199 denied them and the Court of Appeals affirmed the denial.

In its Syllabus the Court of Appeals wrote that

A school-district employee is not a “teacher” under the continuing-

contract law, Minn. Stat. § 122A.40 (2008), unless the state department of

education requires a license for the work performed by the employee.

Add. 2.
Actually, the Court of Appeals’ ruling was not based upon an analysis “the work
performed” by Emerson as an employee of ISD #199. The Court of Appeals held
that when Emerson worked as an “Activities Director” he was not a “teacher” as

defined by § 122A.40, subd. 1, because the state department of education does

not require licensure of someone holding the job title of “Activities Director.”




APPELLANT EMERSON’S ARGUMENT

Scope of Review/Standard of Review

“This court’s longstanding rule and repeated holding has been that the
proper and only method of appealing school board decisions on teacher related
matters is by writ of certiorari.” Dokmo v. Independent School Dist. No. 11, 459
N.W.2d 671, 673 (Minn. 1990). “Under the standard of review currently
applicable, a school board determination will be reversed when it is fraudulent,
arbitrary, unreasonable, unsupported by substantial evidence, not within its
jurisdiction, or based upon an error of law.” Dokmo, supra, 459 N.W.2d at 675,

citing Foesch v. Independent School Dist. No. 646, 223 N.W.2d 371, 375 (Minn.

1974).

Conclusions of law, including interpretations of statutes, are reviewed de
novo. F-D Oil Co., Inc. v. Commissioner of Revenue, 560 N.W.2d 701 (Minn.

1997). In American Family Ins. v. Schroed!, 616 N.W.2d 273, 278 (Minn. 2000),

the Supreme Court explained:

When interpreting a statute, we first look to see whether the statute's
language, on its face, is clear or ambiguous. See Amaral v. St. Cloud
Hosp., 598 N.W.2d 379, 384 (Minn. 1999). "A statute is only ambiguous
when the language therein is subject to more than one reasonable
interpretation." /d. Basic canons of statutory construction instruct that we
are to construe words and phrases according to their plain and ordinary
meaning. See Frank’s Nursery Sales, Inc. v. City of Roseville, 295 N.W.2d
604, 608 (Minn. 1980). A statute should be interpreted, whenever
possible, to give effect to all of its provisions; "no word, phrase, or
sentence should be deemed superfluous, void, or insignificant." Amaral,
598 N.W.2d at 384 [citing Owens v. Federated Mut. Implement &
Hardware ins., 328 N.W.2d 162, 164 (Minn. 1983)]. We are to read and
construe a statute as a whole and must interpret each section in light of the

6




surrounding sections to avoid conflicting interpretations. See Van Asperen
v. Darling Olds, Inc., 254 Minn. 62, 73-74, 93 N.W.2d 690, 698 (1958); see
also Erickson v. Sunset Mem’l Park Ass’n, 259 Minn. 532, 543, 108
N.W.2d 434, 441 (1961). Finally, courts should construe a statute to avoid
absurd results and unjust consequences. See Erickson, 259 Minn. at 543,
108 N.W.2d at 441. When construing a statute, our goal is to ascertain
and effectuate the intention of the legislature. See Amaral, 598 N.W.2d at
385-86.

While statutory construction focuses on the language of the provision at
issue, it is sometimes necessary to analyze that provision in the context of
surrounding sections. See Van Asperen, 254 Minn. at 74, 93 N.W.2d at
698; Erickson, 259 Minn. at 543, 108 N.W.2d at 441.

A licensed school principal hired for a position that requires licensure is
entitled to the statutory rights and benefits of the required licensure.

The crux of this case is that respondent ISD #199 employed appellant
Emerson for four years as a licensed school principal and then denied Emerson
the right of continuing contract status that he earned through those four years of
employment. ISD #199 does not dispute that during Emerson’s fourth year of
employment Emerson worked as a school principal; ISD #199 claims that
Emerson’s first three years of employment, in the role of “Activities Director,”
were not years of employment as a school principal.

During his first three years of employment with ISD #199 Emerson’s job
title was either “District Director of Activities” [A. 2, Position Description] or
“Activities Director” [A. 5, 2005-07 Employment Contract; and A. 10, 2007-08
Employment Contract] or “District Activities Director” [A. 15, Organizational
Charf]. Though none of these job titles included the word “Principal,” ISD #199

required that its “Activities Director” be, and Emerson was, a licensed school
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principal [A. 1, posting of “Employment Opportunity”, and A. 2, Position
Description]; and in its Organizational Chart [A. 75] ISD #199 referred to its
“District Activities Director” as one of its “Principals.”

Emerson believes that many of his job duties as “Activities Director,” such
as supervising and evaluating coaches and advisers [A. 2], and the fact that he
was responsible to the Superintendent of Schools [A. 3], were consistent with
employment as a school principal. And while an evaluation of job duties may in
some cases be an appropriate part of determining continuing contract status,
Emerson contends that where, as in this case, the school district requires school
principal licensure for a position, that position falls within the category of
“principal,” and the definition of “teacher,” in Minn. Stat. § 122A.40, subd. 1.

For purposes of “continuing contract status,” “teacher” is defined in Minn.
Stat. § 122A.40, Subd. 1, which states:

A principal, supervisor, and classroom teacher and any other
professional employee required to hold a license from the state department

shall be deemed to be a “teacher” within the meaning of this section. A
superintendent is a “teacher” only for purposes of subdivisions 3 and 19.

“Dt\v\’\lﬂtmt\nt" H%Y

in§
Minn. Stat. §§ 122A.01 and 120A.05, subd. 7.

The statute, on its face, states that the following are “teachers”:
* A principal;
* A supervisor;
« A classroom teacher; and
« Any other professional employee required to hold a license from
the state department.




The grammatical “rule of the last antecedent” tells us that a limiting clause
or phrase [here, “required to hold a license from the state department”] should
ordinarily be read as modifying only the noun or phrase that it immediately
follows. See Barnhart v. Thomas, 540 U.S. 20, at 26 (2003); see also Woodhall
v. State, 738 N.W.2d 357, at 361-362 (Minn. 2007).

Applying the “rule of the last antecedent” to § 122A.40, subd. 1, only “any
other professional employee” is “required to hold a license” in order to be defined
as a “teacher.” In light of the lack of a comma between “classroom teacher” and
“and any other professional,” an argument might be made that both “a classroom
teacher” and “any other professional employee” must be required to hold a
license from the state department of education in order to be defined as
“teacher.” But the “rule of the last antecedent” would hold that neither a
“principal” nor a “supervisor’ need be licensed [by the state department of
education] to be defined as a “teacher” in § 122A.40, subd. 1.

Interpreting § 122A.40, subd. 1, as requiring that principals be licensed by
the state department of education makes no sense because principals are not
licensed by the state department of education; they are licensed by the state
Board of School Administrators. See Minn. Stat. § 122A.14, subd. 1 [“The board

(of school administrators) shall license school administrators™]; and §§ 122A.11,
subd. 3, and 122A.15, subd. 2 [“Supervisory personnel’ for the purpose of
licensure means superintendents, principals, and professional employees who

devote 50 percent or more of their time to administrative or supervisory duties
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over other personnel, and includes athletic coaches”}; and § 122A.18, subd. 1 (b)
[“The Board of School Administrators must license supervisory personnel as
defined in section 122A.15, subdivision 2, except for athletic coaches”].

In this case, the Court of Appeals ruled that Minnesota’s continuing-
contract statute definition of teacher “unambiguously hinges on state licensure
requirements.” Add. 5. The Court interpreted § 122A.40, subd. 1, as defining

“teacher” as:

+ A principal required by the state department to hold a license from the

state department;
* A supervisor required by the state department to hold a license from the

state department;
+ A classroom teacher required by the state department to hold a license

from the state department; and
 Any other professional employee required by the state department to hold

a license from the state department.

Because appellant Emerson, when he worked for respondent ISD #199 as
“Activities Director,” was not required by the state department to hold a license
from the state department, the Court of Appeals ruled that when he worked as
“Activities Director” Emerson was not a “teacher” as defined by § 122A.40, subd.
1.

The Court of Appeals based its conclusion that Emerson as “Activities
Director” was not a “teacher” on its earlier interpretation of § 122A.40, subd. 1, in
Cloud v. Indep. Sch. Dist. No. 38, 508 N.W.2d 206 (Minn. App. 1993) [at the time
of Cloud, § 122A.40, subd. 1, was codified as §125.12, subd. 1]. In Cloud, the

issue was whether a Titie V Project “Coordinator/Director” was a “teacher” as
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defined by § 125.12, subd. 1. The Court of Appeals cited Hibbing Educ. Ass'n v.
Public Employment Relations Bd., 369 N.W.2d 527 (Minn. 1985) as holding that
the statutory definition of “teacher” was limited to persons whose jobs required
that they be licensed by the state.

But in Hibbing Educ. Ass’n, supra, the Supreme Court was interpreting
whether paraprofessionals were “teachers” as defined by the Public Employment
Labor Relations Act, Minn. Stat. § 179A.01 et seq. (1984). The Act defined

“teacher” as

...any public employee other than a superintendent or assistant
superintendent, principal, assistant principal, or a supervisory or
confidential employee, employed by a school district: (1) in a position for
which the person must be licensed by the board of teaching or the state
board of education; or (2) in a position as a physical therapist or an
occupational therapist. Minn.Stat. § 179A.03, subd. 18 (1984) (Emphasis
added). 369 N.W.2d at 529.
Paraprofessionals were not physical or occupational therapists. Noting that
paraprofessionals were not required to be licensed by either the state board of
teaching or the state board of education, the Supreme Court ruled that they
[paraprofessionals] were not “teachers” as defined by Section 179A.03, subd. 18.
In Cloud, the Court of Appeals mistakenly observed that the language
used in § 125.12, subd. 1 [since recodified as § 122A.40, subd. 1], “...is similar to
the language used in section 179A.03, subdivision 18.” 508 N.W.2d at 210. The

language of the two sections is actually quite dissimilar--§ 179A.03, subd. 18,

clearly defines a “teacher,” other than a physical or occupational therapist, as an
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‘employee” that “must be licensed”; and § 125.12, subd. 1 only requires licensure
of “any other professional employee” and, possibly, a classroom teacher.

The other significant issue in this case is that § 122A.40, subd. 1, does not
specify whom it refers to as requiring that certain people “hold a license.” In

Hibbing Educ. Ass’n, the Court noted that neither the state department nor the

employing school district required licensure. In this case the Court of Appeals
interpreted § 122A .40, subd. 1, as referring to the state department of education
requiring licensure. But this conclusion is based upon the faulty analysis, first
stated in Cloud, that because § 122A.40, subd. 1 is similar to § 179A.03, subd.
18, the Supreme Court’s analysis of § 179A.03, subd. 18 in Hibbing Educ. Ass’n
also applies to § 122A.40, subd. 1.

Respondent ISD #199 has suggested that appellant Emerson is unfairly
demanding something outside of what the parties agreed to in Emerson’s
employment contracts with the school district. In truth, it is ISD #199 that clearly
and unequivocally hired a licensed principal and then refused to give that
licensed principal the rights to which he is entitled by Minnesota statutory law.
And it is important to distinguish that this is not a case in which Emerson’s
licensure had nothing to do with the job for which he was hired. ISD #199
required school principal licensure for the position of Activities Director, and ISD
#199 listed the Activities Director position as a school principal position on its

Organizational Chart [A. 15].
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School districts like respondent ISD #199 have complete control over the
job titles they give to employees. The Court of Appeals’ ruling in this case allows
school districts to use job titles as a means to deny licensed personnel the
statutory rights they have earned under laws adopted by duly elected legislators.

In this case, because appellant Emerson was required by his employer to

be a licensed principal as Activities Director, Emerson was a “teacher” as defined
by § 122A.40, subd. 1. If respondent ISD #199 wanted to avoid giving Emerson
the rights of a licensed principal it could have done so by not requiring licensure
for the position. When ISD #199 chose to make licensure a condition of
Emerson’s employment ISD #199 concurrently accepted the legislative mandates

that come with that licensure.
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APPELLANT EMERSON’S CONCLUSION

Because respondent ISD #199 required that appellant Emerson be a
licensed school principal when he worked for the district as Activities Director,
Emerson was a “teacher,” as defined in Minn. Stat. § 122A.40, subd. 1, when he
was employed by ISD #199 as Activities Director; and Emerson is entitled to the
statutory benefits of a “teacher.”

The Supreme Court should reverse the decision of the Court of Appeals
and remand this matter to the school board of respondent ISD #199 with an order
directing that appellant Emerson be reinstated in accordance with Minn. Stat. §

122A.40, subd. 11.

Respectfully submitted,
KEVIN S. CARPENTER, P.A.
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