
MINNeSOTASTATE LAW~T

STATE OF MINNESOTA

IN SUPREME COURT

Kevin E. Burns;

Petitioner

v.

DOCKET NO. A-09-466

TAX COURT DOCKET NO. 07929-R

Commissioner ofRevenue,

Respondent

PETITIONER'S INFORMAL BRIEF



TABLE OF AUTHORITIES

Minnesota Coert Rules

Minn.. R ofApp. P. 103.01 I

MinD. R of App. P. 110.01 2

Minn. R Civ.. P. 60

Minn. R. Civ. P. 63

Minnesota Statutes

Minn.. Stat.. 297A.25(9)

Minn. Stat. 504B.37l 3

Mlnn.. Stat. 508 4

Minn.. Stat. 557.02 5

Minnesota and State Court Cases

Kunkel 17. Commissioner ofRevenue- 7

2001 WL 1673715 (Minn. Tax)

Appelhof'IT. Comrm:SSloner ofJobs and Tralnmg
450 N.W. 2d 589, 591 (Minn. App. 1990) &

1 Rule 103..01 was amended by the Minnesota Supreme Court on January 1, 1999. Under the amended
Rule, filing ofa Notice ofAppeal with the Clerk of the Appellate Courts and service on the opposing party
are the only jurisdictional steps required to perfect an appeal and invoke appellate jurisdiction and the
failure of the Appellant toe take any other steps does not affect appellate jurisdiction.
2 Stating that the papers filed below, the exhibits, and the transcripts, if any, shall constitute the record on
appeal in all cases:.
3 Imposing a mandatory statutory stay of an order in unlawful detainer and stating that a Minnesota trial
court is powerless to deny the stay and enforce an order in unlawful detainer order once a Notice ofAppeal
has been filed.
4 The Minnesota Torrens Act, stating that the purpose of the Torrens Act is to create title that is
indefeasible and abrogating the doctrine of constructive notice, except for matters noted on the Certificate
ofTitle.
5 Stating that lis pendens may be filed and record and may 110t be cancelled until adjudication by the court
named in the lispendens..
6 Stating that court fees and costs may be waived by determination by a court of the state ofMinnesota that
(1) the petitioner is unable to pay court fees and costs; and (2) the cause orclaim asserted is not frivolous.
7 Stating that the Minnesota Tax Court is constrained by the terms ofMinn. Stat. 297A.25 and that the court
cannot grant itselfjurisdiction where none exists~

8 Stating that evidence not received below may not be reviewed as part of the record on appeal



Thiele v. Stich
425 N.W., 2d580, 582-83 (Minn. 1988) 9

Safeco Ins. Co; v. Diaz
385 N.W. 2d 845,847 (Minn. Ct. App, 1986) IO

Johnson v. Clay County Residence II

1992 WI. 174662 (Minn, App)

Breza v. Schmitz12

311 Minn, 236,237,248 N.W. 2d 921,922 (Minn. 1976)

IN RE,~ Juran 13

178 Minn. 55, 60,228 N,W, 201,202 (Minn. 1929)

Nordv, Herried
305 N.W. 2d (Minn" 1981) 14

Hutton v. BOSlgnar
366 N.W. 2d (Minn" 1985) IS

Spaeth v. CityafPlymouth
344 N"W, 2d 824 (Minn" 1984) 1(;

Park Elm Homeowners' Assn v. Mooney 17

398N.W. 2d643 (Minn. App. 1987)

Velantzasv., Calgate~PalmoliveCo,

109 NJ. 189,193 (1988) IS

9 Stating that an appellate court will not consider issues not raised and litigated below

1
0

Stating that additional evi.dence may not be considered by the court and must be stricken from the
record.
II Stating that the appellate court cannot take judicial notice of all documents filed in an agency and that
documents that could have been presented to the Commissioner's representative and were not are properly
stricken from the record.
l:.l Sta~ that dismissal may be an appropriate sanction against a party who willfully, without justification
or excuse, and with intent to delay trial fails to comply with discovery orders or refuses to cooperatewith
the court to- resolve the case promptly and expeditiously
13 Stating that reference to an unregistered interest on a registered instrument is not notice and that the
purpose of the Torrens Act is to create and vest title that is indefeasible; abrogating the doctrine of
constructive notice except for matters noted on the Certificate of Title; and holding that in adjudicating
ownership ofa Torrens property, a Minnesota court may not consider extrinsic evidence.
14 Stating that, on motion for SUll11lillIY judgmellt, a court may not undertake to determine credibility, but
may only determine ifthere is an issue of fact to be tried.
!S Stating that a pro se pleading is to be h"berally construed "even to the point that (pro se Plaintift) has
misconceived or-mischaracterized her claims."
16 Stating that the filing ofan appea!suspendsthe authority ofthe trial court to modifY or make any order
necessarily affecting the orderorjudgment appealed fro-m)"
17 Stating that a Minnesota trial court lacks subject-matter jurisdiction to vest property rights in
derogation of the Torrens Act and that any such order is void for want ofsubject-matterjurisdiction.
IS Stating that summary judgment should await completion ofdiscovery and that summary judgment should
not be granted when critical facts are peculiarly withinthe moving party's knowledge.



IN RE: The Matter ofBurns
DocketNo. CX-95-141 (Minn. App. 1995) )9

LM0. DavidE. Albright
C-3-02-101 (Minn. 2002) 20

IN RE. Hormel's Trusts
282 Minn. 197.163 N,W. 2d 844 (Minn, 1968) 21

Hauser Yo Mealey
263 N.W. 2d 803.808 (Minn. 1978 2Z

Morton Bldgs v, CommIssIoner ofRevenue
560N.W" 2d254.257 (Minn. 1992)

Riddle v Ringwelski
451 N.W. 2d 372.373 (Minn. App. 1990)

Mclntosh v., Davis
441 N.W. 2d 115.118 (Minn. 1989)

19 Upholding disqualification of Kevin S" Burke by Barbara R. Bums and stating that due process reqUIres a
disinterested and unbiased court.
20 Finding that Respomknt Albright violated Rules of Professioill,ll Responsibility and issuing suspension
without reinstatement hearing. "
21 Stating that the fact that the order ofa disqualified judge is seconded by anotherJudge or judges does not
remove the taint and preserve the validity ofthe order. '
2.2. Stating that the Minllesota Supreme Court recognizes the general rule that a judgment rendered by a
court that does not have jurisdiction to hear a case does not have the effect ofres judicata.



STATE OF MINNESOTA

IN SUPREME COURT

KeVlll E. Bums,

PetItIOner

v

CommISSIOner of Revenue,

Respondent

DOCKET NO A-09-466

TAX COURT DOCKET NO. 07929-R

APPELLANT'S INFORMAL BRIEF

KeVlll E Bums ("PetItIOner") hereby files thIS mformal bnef In accordance WIth the

February 24, 2010 bnefing order of thIS court For the reasons stated, the PetltIOner also

moves the court for amendment of the case captIOn I, for an order vacatmg ab InItIO the

orders of the Mmnesota Tax Court and the Dakota County DIstnct Court upon which the

Tax Court relIed on constitutIOnal grounds and on grounds of fraud and plalll and

fundamental error, and for Issuance of a wnt for mandamus/prohIbItIOn to remedy defects

of JustIce that are eVIdent from the Record.

The PetItIOner also renews hIS preYIOusly~fJled maHan for dIsqualIficatIOn of ChIef

JustIce Ene Magnuson from all proceedlllgs on ground of disqualIfymg bIas and on the

baSIS that JustIce Magnuson's partIcIpatIOn m thIS case poses a severe actual and potentIal

conflIct of mterest arIsmg from JustIce Magnuson's known relatIOnshIp WIth Governor

TIm Pawlenty and hIS WIfe, Mary Pawlenty, a former Dakota County Dlstnct Court judge

j The March 16, 2007 DetermmatlOn wntten by Beth Spellerberg, Mmnesota Department of Revenue,
states that appeal IS taken from an appeal of a demal of an amended Property Tax Refund application filed
by Barbara Burns in her own name, and a Property Tax Refund application filed by Barbara Burns as de
facto attorney for Kevin Burns The Homeowners' Property Tax Refund was paid to Barbara Burns The
Minnesota Tax Court appeal was construed as taken by two Appellants, Kevlll E Burns and Barbara R
Burns, and litigated by two Appellants



who partIcipated m proceedmgs below that the Tax Court ruled were relevant to the

rulmg from which appeal was taken

PRELIMINARY STATEMENT

Due to pohtIcal and other extra-JudlcJal factors that are reflected by the Record and

dIscussed mfra m thiS mformal bnef, this case has a long, tortured, and unfortunate

history The Record is replete with Irregulanties, ImpropnetIes, law ViOlatIons, and

ethicat mIsconduct by publ1c offiCials of the state of Mmnesota, mcludmg, but not lImited

to, acts of fraud and mahclOus prosecutIOn m VIOlatIOn of the laws and court rules of tbe

state of .Mmnesota on the part of Governor Pawlenty' S Wife, a former Dakota County

Dlstnct Court Judge, and certam of her Dakota County Court colleagues, some of whom

have left the bench followmg public censure and/or removal by thIS court on petitlOn of

2the Mmnesota Board on JudlcJal Standards ThIs history is set forth at length m the

Background sectiOn of this Bnef

The Petltloner IS also constramed to note that the February 24, 2010 order authored by

Chief JustIce Mag;nuson not only clearly reveals Justice Magnuson's bIaS but also

misstates the law, misstates certam key facts, and ffilscharactenzes others. In the mterest

of a clear record, the PetitiOner WIll address and correct these factual maccuracies

2 The PetItIOner refers specIfically to publIc censures Issued against Dakota County Court judges Thomas
Murphy, WillIam E Thuet, Rex Stacy, MIchael Sovis, and Timothy Blakely. See Appendix The Petitioner
additionally notes and calls the attention of the collrt to a thoughtful editonal publIshed in the Minneapolis
Star-Tribune, statmg that Blakely Will likely not be re-elected to judicial office III 2010 following his
suspension by this court in late 2009 but that this court, led by Chief Justice Magnuson, should have'set a
higher standard for judicial ethl"cal conduct and removed Blakely from his judicial office mid-term The
Petitioner asserts that these public censures of judges within the Judicial district that employed Mary
Pawlenty and who, according to published reports, have been guests of Governor and Mrs Pawlenty at the
Governor's House connotes a widespread pattern of duplicitous, dishonest, and corrupt Judicial conduct
that Governor Pawlenty and Chief Justice Magnuson have negligently permitted and appeared to tolerate
and condone



As a prelImmary matter, the PetItIOner dIsputes that he has been a party to sixteen

prevIOus cases heard by thIS court or that he has ever even been a party to a smgle case m

which the MInnesota Supreme Court granted certenon, In fact, thIS IS the fIrst such case

The PetitIOner adilltIOnally notes that, even If he had been mvolved In any prevIOus

unrelated case In which thIS court granted reView, WhICh IS not the case, he IS a pro se

party and, as such, IS entItled to appropnate latItude In accordance wIth rulIngs by both

the Umted States Supreme Court and the MInnesota appellate court, statlllg that the

PetItIOner, pro se, cannot be held to the same standard as that applIed to an expenenced

tnal attorney The PetItIOner further notes that Chief JustIce Magnuson himself concedes

In hIS February 24, 2010 memorandum order authonzmg the filIng of an Informal bnef

that thIS court's actIOns and InstructlOns In thiS case may have been lI1lsleadmg and

confusmg,

Fmally, PetItIOner notes that Chief JustIce Magnuson's mterpretatIOn of the Mmnesota

In forma paupens statute, MInn Stat. § 563 01, et seq, IS factually maccurate and legally

Incorrect SpecIfically, JustIce Magnuson states In hiS February 24, 2010 memorandum

order that a grant of fee WaIver under Mmn Stat. § 563,01, et seq. does not nnply or

constItute a findmg that the legal pOSitIOn or cause asserted by the PetitIoner IS not

fnvolous, In fact, thus us exactly what the m fonna paupens stathlte states

Under the plam language of the MInnesota m form paupens statute, to qualIfy for In

forma paupens status, as the PetItIOner has done m thiS case not once but three dIfferent

times, the PetItIOner IS reqmred to establIsh and the court IS reqmred to fmd that (1) as a

matter of fact, that he cannot pay court-related fees and costs~ and (2) as a matter of law,

hIS legal pOSItIOn or case]s not fnvolous. It must be, and IS, expressly noted that, by order



flied July 19, 2007, the MInnesota Tax Court expressly found that claIms asserted by

KevIn E. Burns and Barbara R Burns (collectlvely, "Burns") were "not of a fnvoloLLs

nature" and that ChIef JustIce Magnuson hImself affmned thIS findIng not once but tWIce

AppendIx, July 19, 2007 Order George W. Perez, findmg that the claims asserted by

KevIn E Bums and Barbara R. Bums m Docket No 7929-R are "not of a fnvoloLLs

nature"

Based upon these facts and thIS Record, ChIef JustIce Magnuson's conclUSIon that a

motIon for remstatement that he hImself expressly authonzed and that was neceSSItated

by hIS conduct In callIng mto questIOn an IFP status that has now been resolved m Bums'

favor four tImes IS or could be legally fnvolous IS, to say the least, absurd and totally

belled by the facts and the plam language of the Mmnesota fee-Waiver statute that JustIce

Magnuson hImself has mterpreted and applIed. The PetItIOner submIts that, at best,

JustIce Magnuson's extremely recent attempts to claim otherWIse create an appearance of

biaS and Impropnety and at worst confIrm a deep-seated bJas and predispOSItIOn to rule

agamst both Kevm Burns and Barbara Burns3 that IS grounds for hIS dIsqualIficatIOn,

Accordmgly and as dIscussed mfra, the PetItIOner renews hIS preVIOusly-filed motIon for

dIsqualIficatIOn of ChIef Justlce Magnuson for cause,

BACKGROUND

The Property that IS the baSIS for thIS appeal and petItIOn for reVIew IS a Mmnesota

Torrens property legally descnbed as Lot 15, Block 6, m Palonuno Woods, Apple Valley,

Dakota County, Mmnesota. The CertIficate of TItle confirms that the Property was

acqmred by KeVIn E. Bums and Barbara R Burns VIa a Torrens decree regIstered on

3 Barbara Burns was formally deSIgnated KeVin Burns' de facto attorney and a co-party to thIS actIon by the
CommiSSIOner of Revenue and the Minnesota Tax Court The Minnesota Supreme Court is requested to
construe thIS Brief as written and submitted by both Kevin E Burns and Barbara R Burns



October 30, 1988 By the determmatIOn of Mmnesota Attorneys Andre Zdrazll, Alan

Lanners, and Bradley BeIsel, the Property was encumbered by a first mortgage m favor of

Amenstar CorporatlOn that was later asslgned to Goldome Realty With no other

aSSIgnments of record. AppendIX, ZdrazII, Lanners, BeIsel Certlficat1ons, CertIfIcate of

TItle, KucmskI DepositlOn Transcnpt.

In late 1992, the Bums were mdemmfled by the State Farm Insurance Company for

property damage to the first floor of theIr home In conjUnctIOn WIth thIS msurance claIm,

State Farm amved at the Property to mspect and appraise the damage WIth a contractor,

one R A Ungerman, m tow Ungelman "low-balled" the estimate, Whlch was adopted by

State Farm as the maXimum allowable payment State Farm refused to pay the claim

based upon competltlve estimates by other reputable contractors, whlch were

conSIderably hIgher, and exerted undue mfluence of the contractmg process to ensure that

Ungerman obtmned the busmess and that State Farm could pay the Bums' homeowner's

claIm based upon the Ungerman lower-than-market repalr estImate

At vanous tlmes m 1992 and 1993, Ungerman performed repmr work at the Burns

home, mcludmg mstallatlOn of a floor that was subcontracted to Al's Floor Covenng,

Mmneapohs, Mmnesota As concerned authontles later found and Ungerman later

admItted, Ungerman dId not comply WIth Mmnesota law governmg dutles of contractors

who contract to perform home repaIrs Among other actIOns, Ungerman did not obtam a

wntten contract or other authonzatIOn by the homeowner, dId not obtam and produce

certIficates of msurance from hIS sub-contractors, and dId not obtam a bUlldmg permlt

from the City of Apple Valley



It IS undIsputed by all partles and a matter of publIc record that (1) Ungerman and hIS

constructIOn company have been sued by homeowners other than the Bums for

unsatlsfactory home repmrs, (2) State Farm has been successfully sued and

admmistratIVely sanctIOned by the Mmnesota Department of Commerce and other

regulatory authontles and these actlOns were and are premIsed upon State Fann's

deceptive and fraudulent claims practIces, (3) Ungerman's attorney, DaVId Albnght, IS a

practItIOner of dubIOUS reputatIOn who IS the subject of two restrammg orders obtamed by

Kevm Bums and Barbara Bums4 and formally adjudged gUIlty of attorney mIsconduct,

mcludmg, but not hrmted to, mcome tax evaSlOn, for WhICh he was pubhcly censured and

suspended from the practice of law by thIS court m 20025
, (4) the Ungerman-mstalled

floor cracked, necessitatmg replacement withm two years by Floors and More, WIllmar,

Mmnesota, at a cost of $2,200, (5) Ungerrnan's sub-contractor, Al's Floor Covenng,

went out of busmess, and (6) m a CIvIl actIOn, Burns v Ungerman, certIfIed "not

fnvolous" by a total of twelve state and federal Judges6
, Judge E. Anne McKmsey of the

Fourth JUdiClal DIstnct of Mmnesota heard and demed two motIOns by Ungerman for a

statutory mechamcs' hen and a constItutIOnal or eqUItable hen upon a fmdmg that

4 On December 6, 1994, followmg a trespass by DaVid Albnght upon the Property that occurred at 8.00
a m on a Saturday mormng, Barbara Burns obtamed a restraining order agamst Albright and Ungerman
that was issued by Judge Damel Mabley of the Fourth Judicial Distnct of Minnesota On August 20,2004,
KevlTI Burns, through counsel, obtamed a restrmmng order against Albright that was lssued by United
States DIstrict Court Judge Richard H Kyle of the DIstnct of Minnesota
5 1M 0 Albright, March 6, 2002 Order of Justice Paul H Anderson
6 The judges whd signed orders certifymg Barbara Burns' legal pOSl!lOn "not fIwolous" were Judges Tanya
Bransford, E Anne McKinsey, Kevin S Burke, a three-Judge panel of the mtermediate appellate CQurt led
by Judge Jack Davies, United States MagIstrate Judge Franklin Noel, and a three-Judge panel of the Ulllted
States Court of Appeals for the 8th CIrcuit Judge Mary Louise Klas of the Ramsey County District Court
adjudged the legal positIon asserted by Kevm Burns and Barbara Burns "not frivolous" in a related case,
KeVin Burns v State Farm



Ungerman dId not comply wIth the reqmrements of the MInnesota Mechamcs' LIen

Statute and was not entItled to an equItable hen 7

On December 14, 1994, Kevin S, Burke, who had certIfied the Burns-Ungerman actlOn

"not fnvolous", convened an ex parte proceedmg In whIch he made numerous unfounded

accusatIOns premIsed upon alleged hearsay statements and wntmgs of hIS dIrect-report

employees, none of whom were wIllmg to testIfy agamst Barbara Bums m court 8 The

substance of these allegatIOns was that Barbara Bums engaged In ObjectIOnable lItIgatIOn

conduct to the detnment of adverse partIes such as R A Ungerman and flIed fnvolous

claIms, an allegatIOn dIrectly contradIcted by the order of KeVIn S, Burke, certlfymg

Barbara Bums' clmms agamst RA Ungerman "not fnvolous " Transcnpt, December 14,

1994 Order of Kevm S Burke, upholdmg IFP order granted by the Honmable Tanya

Bransford

In the course of thIS proceedIng, Burke, who was establIshed by Judge La June Lange as

havmg severe anger management Issues9 and who as been descnbed, the PetItIOner

belIeves accurately, by a number of hIS colleagues, mcludIng Judge Damel Mabley as

7 McKmsey dismissed the actIOn off the ments on June 15, 1995 In a transcnpted proceedmg on February
16, 1996, acting as special referee of the Minnesota Court of Appeals and filed m the Office of Appellate
Courts, McKinsey stated on the record that her judgment was not an adjudicatIOn of the merits but, rather, a
discovery sanction issued against Barbara Burns who invoked the Mabley restramingorder and would not
permit David Albnght in her house McKinsey certified the appeal "not frivolous" and admitted that she
abused her discretion See February 16, 1996 McKmsey order in Burns v Ungerman The appeHate panel
led by Judge DaVIes affirmed McKinsey's certification and granted Barbara Burns IFF status on appeal
8 The Minnesota Court of Appeals, which reversed Burke In 1995, ruled that Burns had a due process nght
to confront her accusers that was thwarted by Burke See, 1M 0 Burns, CX-95-141 (Minn App 1995)
9 Judges WIth severe anger management issues are a recurrmg theme in Hennepin County The Petitioner
notes that, m additIOn to Lange, w,ho prevailed against Burke's attempts to remove her from the bench,
court employees have reported Similar unCIVil conduct on the part of Judge Patricia BelOls, Judge Charles
Porter, and Judge Sean Rice A fourth Hennepin County judge, Harvey Ginsburg, was cnmmally
prosecuted for aggravated assault and removed from the bench following an mqdent where he harassed and
threatened a member of the publlc, a child who played on Ginsberg's son's baseball team



"vmdICtIve and controllmg"lO, became enraged and, at one pomt, shouted a threat that he

would "lock up" Barbara Bums If she did not demonstrate appropnate deference. See

Transcnpt, December 14, 1995 Proceedmg m IN RE- Burns, taken by Registered Court

Reporter Christme E. Frenzal Two days earher, on December 12, 1994, Barbara Bums

had fIled a removal and dlsqualrficatlOn of Burke that was upheld by the mtermedlate

11appellate court on October 17, 1995.

At vanous tImes m 1996 and 1997, other Judges contnved to support Burke by Issumg

copycat orders that sumrnanly declared Barbara Bums a fnvolous htlgant These other

Judges mcluded Edward Lynch of the FIrst JudIcial Dlstnct and Damel Mabley of the

Fourth JudIcIal DIstnct 12 The Lynch order umlaterally empowered Lynch to preclude

Barbara Bums' pro se advocacy or meanmgful participatlOn m any case flIed In Dakota

County Involvmg Barbara Bums as a piamtiff or defendant, mcludmg, but not lImIted to,

cases m whIch Barbara Burns was forced to defend malrcIOusly-prosecuted trumped-up

mIsdemeanor charges, a VIOlatIOn of Barbara Bums' constItutIOnal nght to defend herself

m a court of law.

10 LItigants other than Barbara Burns who have appeared before Burke have spoken of hiS propensity to use
the judicial offic.e to mdulge hiS personal biases AppendiX, Star-Tribune Burke ArtIcle
lIOn January 19, 1996, after the January 5, 1995 Burke order had become void of ltS own terms, the
Mmnesota Supreme CourLprovided political cover for Burke, the protegee of then-Chief Justice Alexander
M Keith, by issuing an order upholding the power and authority of a chief Judge to issue admmistrative
orders and to enforce the Rules of Court Burke and his supporters have appeared to mterpret this opinion
as abrogatmg Minn R Civ P 6303 and permitting a biased chief judge to use the judiCIal office to

commit unlawful and unconstitutIOnal acts and to abuse members of the public that the judge dislIkes whIle
cloaked in JudiCial immumty The Petitioner notes that, in all other cases that do not involve a protegee of
the chIef justice, expiration of a lower-court order that has become vmd by its own terms moots the issue
and operates to deprive the Minnesota Supreme Court of j urisdictIonThe Petitioner also notes that the
1996 Supreme Court order did not authorize Burke or any other Judge to restrIct Barbara Burns' filings or
curtaIl her due process right to represent herselfand be heard in a court of law
12 Barbara Burns filed a disqualification of Lynch in 1997 and the disqualrfication was upheld by the
Mmnesota Court of Appeals Barbara Burns filed a disqualification of Mabley for cause that was appealed
but dismissed off the merits due to Burns' inability to obtain the necessary transcripts



Barbara Bums raised thIS Issue In a 1998 proceedIng m WhICh Barbara Bums fIrst

encountered then-Dakota County Court Judge Mary Pawlenty Burns stated that she had

dlsqual1fied Lynch for cause and that the removal had been upheld by the Mmnesota

Court of Appeals, concludIng that there was no legal baSIS for Lynch to exerCIse JudICIal

power WIth respect to Burns Pawlenty treated Burns' ObjectIOns lIghtly and made It clear

that, If forced to choose between Barbara Bums' legal nghts and Edward Lynch's JudicIal

reputatIOn, Pawlenty would choose Lynch A short tIme later, Pawlenty was mterviewed

and quoted by the Star-Tnbune as speakIng wannly of Lynch as a fnendly colleague

The PetitIOner asserts that the copycat orders were polItIcally motIvated and not based

upon the actual facts of l1tIgatlon In WhICh Barbara Bums was a party as pIamtIff or

defendant. The PetItIOner duly notes that, up to the tIme that the Lynch and Mabley

orders Issued m 1995 and 1996, Barbara Bums had obtaIned m forma pauperIs orders for

each and every actIOn m Mmnesota to whIch she was a party and that these orders were

sIgned by a number of Mmnesota Judges, all of whom revIewed her legal claims and

certIfied them "not fn volous." The Petitioner further notes that the mere fact that certam

Mmnesota Judges do not personally lIke Barbara Bums and/or find her legal clarms

polItIcally mcorrect or mconvement does not mean that they are legally fnvolous; to the

contrary, m lIght of the fact that each and every actIOn m which Barbara Bums was a

party was JudiCially revIewed and adjudged mentonous pnor to Its filmg, no Mmnesota

court can find, as a matter of fact or law, that any of the Bums legal actIOns were

fnvolous

Throughout thIS time penod, Barbara Bums was subjected to harassment by employees

of the Counties of Hennepm and Dakota and the City of Apple Valley. These actIons



mcluded numerous unfounded mahcIOus prosecutIOns for alleged traffic vJOlatlOns and

other mmor alleged offenses, m addItIOn to trespass, mvasJOn of pnvacy, and defamatIOn

On September 20, 1994, Barbara Bums commenced the fIrst of a senes of legal actIOns

agamst the state of Mmnesota and its mfenor polItIcal subdIvIsIOns ("the Mmnesota

Defendants") and sued the County of Hennepm Judge Peter J Lmdberg of the Fourth

JudICIal Dlstnct of Mmnesota and ChIef Umted States MagIstrate Judge Jonathan

Lebedoff certIfied the actJOn not fnvolous"

There were hostIlItIes and repnsals, culmmatmg m Barbara Bums' deelSlon to leave

Mmnesota and establIsh domICIle m the tn-state area of New York, New Jersey, and

ConnectIcut Barbara Bums found peaee and happmess m the East but the Mmnesota

Defendants, who contmued theIr harassment long-dIstance, would not allow her to enJoy

It

The PetitIOner speClfleally makes thIS pomt to the court because, to the PetItIOner's

knowledge, Mmnesotans mvanably VIew themselves as fmr-mmded, kmd, ChnstIan, and

humane people, far supenor to Easterners, who are vIewed by Mmnesotans WIth

SuspICIOn and dIstrust The Petltloner does not belIeve that thIS pOSItIon IS well taken The

PetItIOner was born and raised m northern New Jersey and knows the tn-state area very

welL No Easterner that the PetItIOner has ever known IS capable of the ammahstic acts

dIrected by the Mmnesota Defendants to Barbara Bums.

j~

On November 15, 1999, Sharon HIlls, then an Apple Valley deputy CIty attorney",

sohclted an affidaVIt from one MIke Hammerstad, an employee of the Apple Valley

Pubhc Works Department Hills then charged Bums WIth three CIty ordmance VIOlatIOns

J3 On January 29, 2008, Hills testified under oath at a depOSItlOn that she was no longer permItted to act as
a deputy city attorney, that this deciSIon was the deCISion of her firm and not her own personal decislOD,
and that she presently practices family law



The complamt, drafted by HIlls and sIgned by Hammerstad under oath, alleged that to

Hammerstad's personal knowledge, the alleged vIOlatIOns were personally commItted by

Barbara Burns m the CIty of Apple Valley on August 4, 1999

In fact, Barbara Bums was lIvmg m northern New JerseyI4 and attendmg graduate

school m southern ConnectIcut on August 4, 1999. Barbara Bums was not present m the

CIty of Apple Valley on August 4, 1999 or at any tIme withm several months of that date

and, m CIty records produced to the PetitIOner In late 2007, the CIty manager, Thomas

Lawell, as well as employees of the Apple Valley publIc works and polIce departments

admItted that they knew thIS.

ClaimIng a bad-faIth state prosecutIOn, Barbara Bums removed the state mIsdemeanor

actIOn to the Umted States DIstrICt Court for the DIstnct of Mmnesota, WhICh accepted

JunsdictIon on January 9, 2001. On January 18,2001, Mmnesota Attorney Andre ZdrazIl

appeared specIally m Dakota County on behalf of Barbara Burns, objected as to

JunsdlctIOn, and recorded a Jury tnal demand that was acknowledged by the CIty of

Apple Valley and the ChIef Judge of the Dakota County DIstnct Court, LeslIe Metzen, on

January 30, 2001.

The City of Apple Valley farled to bnng Its "case" to tnal WIthIn the 120-day

reqUIrement Imposed by MRCP 11 and thereby WaIved Its nght to condItIOn Barbara

Bums' future appearance on the "charges" m Dakota County The Mmnesota DIstnct

Court dIsmIssed the case on June 19,2001

14 By order filed December 30, 2008, Umted States DIstrIct Court Judge Denms M Cavanaugh of the
DIstnct of New Jersey ruled that Barbara Burns established continuous permanent legal domicile III New
Jersey on or about December 30, 1998, that this domicile, once established, never changed and that,
consequently, Barbara Burns was not a cItlzen of the state of Minnesota at any time relevant to Hills'
malicious prosecution of her, which occurred between the dates of November 15, 1999 and April 30, 2006



The CIty of Apple Valley refused to accept the dIsmIssal and remstated the actlOn m

Dakota County on August 9, 2001 The Dakota County DIstrIct Court, RIchard Poch,

admItted that the State of Mmnesota and the County of Dakota dId not have and could not

obtam personal JunsdICtIOn of Bums, a New Jersey cItIzen, but nonetheless Issued a

"body only" arrest warrant for Barbara Bums. An earlIer arrest warrant Issued on

December 30, 1999 and based upon the same "charges" had been quashed on motlOn of

Attomey ZdrazIl on March 30, 2000

Barbara Bums dId not return to the state of Mmnesota and contmued to lIve m northern

New Jersey On August 3, 2003, after the Burns appealed and vacated the July 21, 2003

Pawlenty wnt of restItutlOn that underlIes thIS appeal, Dakota County Court Judge Judge

John Connelly Issued a thlrd warrant on the same tIme-baITed lllisdemeanor charges that

the CIty of Apple Valley had failed to bnng to tnal m 2001, presumably to dIscredIt

Barbara Bums as a credIble plamtIff and to frustrate the Bums' abIlIty to contest and set

aSIde the Pawlenty wnt.

All told, the CIty of Apple Valley obtamed three alTest warrants agamst Barbara Bums

from the Dakota County DIstnct Court where Edward Lynch and Mary Pawlenty

contmued to serve as dIstnct court Judges All three warrants were quashed. The CIty of

Apple Valley never obtamed a conVIctIOn and never even brought Its case to tnal By the

account of Its attorneys, Iverson Reuvers, the CIty of Apple spent m excess of $10,000 m

the course of ItS malIcIOUS and unsuccessful prosecutIOn of Barbara Bums

The PetItIOner speCIfically bnngs this pomt to the attentIOn of the Mmnesota Supreme

Court because the state of Mmnesota and Its mfenor polItlcal subdIVIsIons, employees,

officers, agents, and attorneys have appeared to take the posItIOn that Barbara Bums IS a



frIvolous Irtlgant The PetItIOner submIts that there are fnvolous htlgants and senal

abusers of process WIthIn a core group of key players who have Influenced thIS case, but

that thIS core group does not Include Barbara Burns and IS compnsed of HIlls, certam

CIty of Apple Valley employees, and a number of Dakota County Judges, two of whIch,

Thuet and SOVIS, have been publrcly censured and, In the case of Thuet, left the bench

In mId-20m, the CIty of Apple attempted to sue Barbara Bums In Trenton, New Jersey

for money damages to recoup the costs of Its unsuccessful multI~year malrcrous

prosecutIOn Barbara Bums was notIfied of the fIlIng by the Clerk of the Supenor Court

In Trenton, New Jersey, and was heard In OppOSItIon In the New Jersey Supenor Court,

Law DJVISlOn, Bergen VIcInage, In Hackensack, New Jersey

In a CertIflcatlOn filed In the New Jersey Supenor Court, Barbara Bums testIfied by

declaratIOn that the CIty of Apple Valley was neglIgent and corrupt and that, among other

facts, an Apple Valley polIce officer named Shane MIkkelson was culpable 1D the

vehIcular homICIde that caused the death of a 28-year-old Apple Valley teacher named

KatIe Burg. 15 Although served tWIce, the CIty of Apple Valley dId not contest the

CertIficatIOn On September 12, 2003, the New Jersey Supenor Court, RIchard J

Donahue, Judge, Issued an order enjOInIng the CIty of Apple Valley from filIng any

actIOn or claIm premIsed upon the same or SImIlar facts as those underlymg the faIled

mIsdemeanor prosecutIOn and dIrected court admInIstrators In Hackensack and Trenton

not to accept filmgs made by attorneys for the CIty of Apple Valley

15 The car dnven by KatIe Burg, then eight months' pregnant, was struck by a squad car dnven by
MIkkelson, who had an underage girlfrIend in the squad car According to publIshed reports, Burg was
rushed to Fairview Ridges Hospital in Burnsville, where she was kept alive by artifiCIal means until her son
could be deltvered by post-mortem Caesarian section Mikkelson, upon mformation and belief the son or
close relative of Cottage Grove pollee chief John Mikklelson, was fired but not criminally charged The
City of Apple Valley eventually settled with the Burg family for an amount smd to be in excess of $1
mtllton



FACTS

The operative facts and relevant procedural history of this case are set forth at some

length in the Trial Brief and other materials filed by the Appellants, Kevin E. Burns and

Barbara R. Burns, in the Minnesota Tax Court on September 8, 2008 and made a part of

this Record. For brevity and to avoid unnecessary duplication of argument, the Petitioner

will cite and discuss those facts directly relevant to the points and issues raised on appeal

in the Issues and Argwnent sections of this Brief. In the event that a more detailed

recitation of the facts and the relevant procedural history is required, the Petitioner refers

the court to the Trial Briefand Trial Memorandum filed below and part ofthis Record..

FACTS UNDERLYING DETERMINATION OF COMMISSIONER

The March 16, 2007 Detennination issued by the Commissioner of the Minnesota

Department ofRevenue that underlies this appeal denied Kevin and Barbara. Burns' 2003

joint and separate application for a homeowners' property tax refimd with respect to a

Minnesota Torrens Property legally described as Lot 15, Block 6, in Palomino Woods,

Apple Valley, Dakota County, Minnesota ("the Property"), and sought to recoup the

refund that was issued to Barbara R Burns.16 The stated reason for thedetennination was

the Commissioner's conclusion that neither of the applicants was eligible for the Property

Tax Refund because the property was owned not by the Appellants but by Wells Fargo as

of June 11, 2003 and that, consequently, the Property was not occupied by either

applicant on January 2, 2004, which is predicate to eligibility for the Homeowners'

Reftmd.

16 The Commissioner has withheld and has never paid to Kevin Burns the Renter's Credit Refund that is
referenced by the Determination, although the Minnesota Tax Court ordered the Commissioner to do so in
a transcripted proceeding on May 21, 2008. Transcript, May 21, 2008 Proceeding.



In support of hIS conclUSIOn that tItle to the Property passed to Wells Fargo on or before

June 11, 2003 and that the Bums dId not occupy the Property on January 2, 2004, the

CommISSIOner, through counsel, CIted hearsay wntmgs and non-sourced telephone

conversatlOns WIth umdent1fIed Dakota County employees who allegedly mfonned the

Department of Revenue that Wells Fargo took tItle to the Appellants' Torrens Property

on or before June 11, 2003 The Record confirms that, although the Appellants duly

served and moved to compel dIscovery, the CommiSSIOner never IdentIfied the Dakota

County employees or produced any dIscoverable mformatIOn m support of hIS clalm and

mstead ambushed the Appellants at tnal WIth documents and other lltlgatIOn matenals

that the ComrmssIOner, through counsel, had preVIOusly demed eXIsted or was conSIdered

by the CommISSIOner 17

The PetItlOner notes that tnal by ambush IS a lItIgatIOn tactic strongly dIsfavored by thIS

court The PetltlOner further notes that, m cases Involvmg partIes other than the governor

and hIS WIfe and the governor's dIrect-report employees, one of whIch was the presIdmg

Tax Court Judge, thIS court has charactenstIcally responded by stnkmg and suppressmg

legal clanTIs and defenses See, e g. Breza v SchmItz, 311, Mmn. 236, 237, 24& N W 2d

921,922 (Mmn. 1976).

ACTUAL FACTS

The Certificate of TItle on file 10 the office of Joel T Beckman, the Dakota County

RegIstrar of TItles that IS the sale determmant of the ownershIp of a Mmnesota Torrens

17 FoHowmg the May 21, 2008 motIon heanng In whIch ASSIstant Attorney General Tamar Gronvall,
manager-and according to Lori Swanson's office, the only employee-of the Tax DiviSIon, represented to
Judge Perez that the CommIssioner had "nothmg else" to offer in discovery, the Tax Department apparently
doubled with the addItIon of Kevin Rodlund who replaced GrOnvall as attorney of record Appearing to
take the position that, even through Rodlund worked for Gronvall, he was not bound by her in-court
statements, the Tax Court permitted Rodlund to evade Gronvall's statements that no dIscoverable evidence
existed and to mtroduce evidence not considered by the Commissioner WIthout the necessity of a motion
that this court has confirmed is otherWIse required in all cases



property dIrectly contradIcts the CommIssIOner's claIm that ownershIp of the Property

was transferred to Wells Fargo on or before June 11, 2003 and ]S uneqUlvocal that the

Property was not owned by Wells Fargo on June 11, 2003 or any other date but was held

m fee sImple absolute by Kevm E Bums and Barbara R Burns as Jomt tenants at all

legally relevant tImes In accordance wIth a century of Mmnesota case law, the

CertIficate of T]tle ]$ the sole deterrmnant of property ownershIp of a Torrens or

regIstered property and the legIslatIve purpose and mtent of the Torrens Act IS to "to cut

off any mterest that does not appear on the CertIficate," See Capztal Indernnzty v Wells

Fargo Plumbzng and Heatnrg, Inc, 145 F 3d 998 (8 th CircUlt 1998)

Based upon these facts, whIch are readIly apparent from the Record, the

CommlsslOner's conclusIOn that Wells Fargo owned the Property on June 11, 2003

cannot possIbly be accurate and the Judgment of the Tax Court, affirmmg thIS conclUSIOn,

IS plam and fundamental error. AddItIOnally, the Record presented to and revIewed by the

Tax Court that thIS court IS reqmred to reVIew contams non-hearsay attorney

correspondence between Mmnesota attorneys Alan J. Lanners and Rebecca F SchIller

that dIrectly contradIcts the CommIssIOner's findmg and confirms that (1) Wells Fargo

was not only not of record as an owner, mortgagee or aSSIgnee on the CertIficate of TItle,

but also had no valId legal claIm to thePrope11y; (2) that, on or about May 13, 2003,

Wells Fargo counsel SchIller relmqUlshed any claIm to the Property that Wells Fargo

could assert m response to notIce by Attorney Lanners that, by Lanners determmatIOn,

Wells Fargo had no valId legal claim upon the Property and that, if SchIller would not

voluntanly stipulate to relmqUlshment of its legally unfounded claim, Lanners would

obtam an 1TIJunctlOn to enforce the Mmnesota Torrens Act 1TI the Ramsey County DIstnct



Court, and (3) on or about May 30, 2003, SchIller conceded thIS pomt and advIsed

Lanners that Wells Fargo would not pursue any clarm against the Property

As the Appellants noted on Tnal Bnef and dISCUSS mfra m the Issues and Argument

sectIOns of thIS Informal Bnef, the Appellants notIced and sought to place thIS attorney

testImony, whIch mvalrdates the sole premIse of the CommIssIOner's DetermmatIOn, on

the record at tnal. The Appellants duly obtamed, Issued, and personally served witness

subpoenas upon Rebecca SchIller and MInnesota attorney Lawrence A. WIlford, de facto

attorney for Bank of Amenca, Wells Fargo's purported assIgnor, the stated purpose of

whIch was to ehcIt testimony that nelther SchLller's nor Wilford's chent was of record on

the CertIficate of TItle and that Bank of Amenca and Wells Fargo had no legal elalm to

the Property 18

These subpoenas were wrongfully quashed by the Mmnesota Tax Court m viOlatron of

publIshed MInnesota Tax Court procedural rules governIng conduct of tnal, meludIng

Issuance of subpoenas, and publIshed representatIOns by the Mmnesota Tax Court, statmg

that partIes have the nght to compel testimony In theIr favor at tnal The Appellants were

thus wrongfully depnved of theIr due process nght to compel testImony m theIr favor that

would have bolstered and proved theIr clarms of statutory and common-law fraud, and

suffered a denral of substantIve and procedural due process and a harmful abuse of

dIscretIOn that the PetitIOner has rarsed for reVIew by thIS court

18 Calhng the attentIOn of the court to the excerpted transcnpt of the depositIon of former Bank of Amenca
associate general counsel Paul W Kucinski, taken in Buffalo, New York on August 17,2007, Kucinski, an
attorney licensed to practice law lD the state of New York, testlfied under oath that Bank of Amenca was
not of record on the Certificate of Title Appendix, KuclDski Deposition. Four Minnesota attorneys of
reputatIon, namely Andre Zdrazil, Alan Lanners, Bradley Beisel, and Joel HJlgendorf, have concurred and
conoborated this testimony Appendix, CertificatIOns of Andre ZdrazlI, Esq , Alan Lanners, Esq, Bradley
BeIsel, Esq , and Joel Hilgendorf, Esq





common with the CommIssIoner of Revenue and the chief Justice of this court, a

Pawlenty direct-report employee or app0Intee~grantedJudgment solely on the basIs that

the ComIIllsslOner of Revenue smd so The CommIssioner IS not legally entItled to

Judgment on thIS baSIS, even from a Judge who works for the same person as the

CommiSSIoner

Based upon these facts, whIch are eVident from the Record, the deCISIon of the

MInnesota Tax Court to dIsregard and reject at tnal contemporaneous attorney

correspondence and other non-hearsay eVidence, all of whIch established the Burns'

IndefeasIble ownershIp and occupancy of the Property as of January 2, 2004, and to adopt

the unsubstantIated contrary statements of the CommIssIOner's attorney 19, whIch IS not

eVIdence, was clearly, plaInly, and harmfully erroneous and a gross abuse of dIscretIOn

For texture, the Petltloner agam notes that the Mmnesota Tax Court IS an executlve-

branch agency under the control andJunschctlOn of Governor TIm Pawlenty, whose WIfe,

Mary Pawlenty, then a Dakota County DIstnct Court Judge, convened the ex parte

proceedIng In unlawful detamer and mfluenced subsequent Dakota County Court

proceedIngs that the ComrrusslOner has claImed are authontative and operate to transfer

tItle of the Property to Wells Fargo and Its pUllJorted aSSIgnee, R A Ungerman. The

PetItIOner asserts that Governor Pawlenty, hIS direct-report, George Perez, and hIS close

fnend and former law partner, Enc Magnuson, all have ample motive to prOVIde pohtlcal

cover for the governor and hIS WIfe by sweepIng the Petltloner's clmms and eVIdentiary

support under the rug and rubber-stampIng deCISIOns of the Comrrussloner of Revenue

19 The court IS asked to take JudICIal notice of the fact that attorney statements at tnal are not eVIdence and
that the PetitlOner preserved this issue for appeal by objecting to the Mmnesota Tax Court treatment of
them as such ,.



and the Mmnesota Tax Court that are clearly erroneous, contrary to law, and unsupported

by admIssIble eV1dence mtroduced and made part of the Record at tnal

SUPPLEMENTAL OPERATIVE FACTS

On July 21, 2003, then-Dakota County Court Judge Mary Pawlenty, w1fe of Governor

Tim Pawlenty, convened an ex parte proceedmg m unlawful detamer upon the perjured

aff1dav1t of R A Ungerman, the State Farm contractor who had Installed a defect1ve floor

In the Burns home m 1993 As noted, supra, In the Background sectlOn of thIS Bnef,

Barbara Bums and Paw]enty had met several years earlIer, at wh1ch tIme Pawlenty went

on record as adoptmg and glVen credence to an order by Edward Lynch, whose

d1squalIf1catIOn by Bums was upheld by the Mmnesota Court of Appeals m 1997 20 The

court 1S reqmred to take Jud1cwl nonce of the fact that the Bums acqUlred Indefeas1ble

title to the Property VIa a Torrens decree recorded on October 30, 1988 and that the ex

parte Pawlenty proceedmg m unlawful detamer was an impermIssIble collateral attack

upon the Burns Torrens tItle.

The stated purpose of the ex parte Paw]enty proceedmg was to adjudIcate property

nghts and adverse claims concemmg the Mmnesota Torrens property that the Certificate

of TItle recIted was held m fee SImple absolute by KeVIn E. Bums and Barbara R Bums

NeIther the Bums nor theIr Mmnesota attorney, Alan Lanners, were notified of the ex

parte Pawlenty proceedmg, an oddIty, glVen the stnct notIce reqUIrements Imposed by the

Mmnesota Torrens Act for the protectlOn of the property owners, and the close personal

fnendshlp between Lanners and Pawlenty

20 The PetltlOrter notes that thIS court has determmed that the fact that the order of a dlSq uallfied Judge IS
seconded by another judge or judges does not remove the taint and preserve the valIdity of the order In Re
Honnel's Trusts, 282 Mmn 197, 163 N W 2d 844 (1968)



The PetltlOner asserts that the unnoticed 2003 ex parte Pawlenty proceedmg In unlawful

detamer was mtended as payback by Pawlenty, Lynch, and Burke The PetltlOner notes

that Barbara Bums, Lynch, and Burke were and are bItter adversanes, that Pawlenty IS on

record as supportmg Lynch, that Burke was m close commUTIlcatlOn wIth Albnght, and

that, apart from Attorney Lanners and Kevm Bums, neIther of whom spoke wIth

Pawlenty, Burke was the only person who was aware that Barbara Bums was

partIcIpatmg m the funeral of her father dunng the week precedIng the ex parte Pawlenty

proceedmg-and therefore would be certam not see the purported "evIctlOn notIce" that

Albnght claImed that he posted at the Property on July 18 In heu of serVIce upon KeVlli

Bums or Attorney Lanners 21

On July 21, 2003, Ungerman and Albnght appeared before Pawlenty Among other

statements, Ungerman falsely stated under oath that he was the fee sImple owner and that

the Bums were hIS tenants. In a supplemental proceedmg In Dakota County on August 8,

2003, Ungelman and hIS attorney, DaVId Albnght, admItted on the record that these

statements were not true and that Ungerman was not the property owner or the Bums'

landlord Transcnpt, August 8,2003 Proceedmg before Judge John Connelly of the FlfSt

JudICIal DIstnct of Mmnesota.

Ungerrnan also falsely represented to the Dakota County DIstnct Court that Ungerman

had a henable clmm upon the Property and that Ungerman had obtaIned a constitutIOnal

hen from Judge E. Anne McKInsey of the Fourth JudIcIal Dlstnct of Mmnesota In realIty

2l Refernng the court to the Background sectIOn of thIS Bnef, the PetItIOner agam duly notes that, pnor to
the 2003 Pawlenty proceeding in unlawful detainer, certain employees and agents of the state of Minnesota,
the counties of Hennepin and Dakota, and the City of Apple Valley engaged Barbara Burns III a well
publiCIzed personal vendetta that lasted for several years and that entailed numerous tortuous acts of
mahcious prosecution, abuse of process, conversion and attempted conversion of property, slander of title,
per se l1bel dnd slander, and false-light mvaSlOn of privacy Barbara Bums filed a Notice of Tort Claim on
December 7, 2003. On January 30, 2004, the State of Minnesota and the County of Hennepm authOrIzed
Barbara Burns to sue the State of Mmnesota and its mferior political subdivisions



and a.s noted m the Background sectIOn of thIS Bnef, Judge McKInsey denred

Ungerman's motlon for a statutory hen, fmdmg that Ungerman dId not comply wIth the

Mmnesota Mechanrcs' LIen Statute, and also dellled Ungerman's motIOn for an eqUItable

27or constItutIOnal hen, -June 15, 1995 Order by JUdge E Anne McKInsey In Bums v

Ungerman 10 94-5558, Upon thIS false testImony, Pawlenty Issued a wnt of restItutIOn to

Ungerman on July 21, 2003

It IS undIsputed by all partIes, mcludmg the Dakota County DIstrIct Court and

Ungerman, that on July 21, 2003, the CertIficate of TItle, the sale determmant of

ownershIp of a Mmnesota Tonens property, reCIted that the Property was owned not by

Ungerman but by KevIn E Burns and Barbara R. Bums as fee SImple owners and JOInt

tenants The PetltIOner agam notes that the court IS reqUIred to take JudIcial notice of the

fact that the ex parte proceedmg m unlawful detamer convened by the governor's WIfe

not only vIOlated due process and fundamental concepts of Justice and faIrness but also

VIolated the statutory Proceedmg Subsequent reqll1rement of the Mmnesota Tonens Act

that trumps any exerCIse of JUdICial dIscretIOn, and was an ImpermIsSIble collateral attack

upon the Bums' TOITyns title.

On July 25, 2003, Immediately upon notificatIOn of Issuance of the Pawlenty order m

unlawful detamer, the Bums appealed and vacated the wnt, thereby tnggenng the

statutory stay Imposed by Mwn Stat §504B 371(4)(5)(6) On the adVIce of Mmnesota

attorney Bradley BeIsel, the Burns also filed lIs pendens, vestmg jUnSdlctlOn of the

22 As noted suprea, Ungerman was hIred by State Farm Insurance Compames to perform lDsurance
reImbursed repairs at the Burns' Apple Valley home In 1993 Among other repairs, Ungerman sub
contracted a floor that cracked, necessitatmg replacement at a cost of $2200 by Renee DeFina, a vested
party and mortgagee The sub-contractor, AI's Floormg, went out of business DeFina obtained an affidavit
from James Dokken, Floors and More, WIllmar, MN, statmg that the Ungerman floor was sub-standard and
defective DeFina then sued Ungerman in the Hennepm County Distnct Court in 1996, the clarm was never
adjudicated because the complaint and the Dokken affidavit were mtercepted and destroyed by then-chIef
Hennepin County DIstrict Court Judge Damel Mabley, the successor chief judge to Kevin S Burke



property dIspute m the Umted States DIstnct Court for the Southern DIstnct of New

York 23

ConsIstent WIth the posItIon taken by Pawlenty m 1998, the Dakota County DIstnct

Court attempted to obstruct and frustrate these filIngs, statmg that even appellate filmgs

that the Bums were reqUIred to serve upon the tnal court admID1strator could not be flied

m Dakota County unless Lynch approved them. At one pomt, the Dakota County Court

Admmsitrator, Van C Brostrom, demed that Kevm Bums had filed a cost bond for WhICh

Kevm Bums rermtted a check for $500 and falsely certIfied to the Clerk of the Appellate

Courts that the cost bond had not been filed when It had 10 an attempt to achIeve an

admInIstratIve dIsmIssal of the Bums' appeal off the ments that would favor Pawlenty

and frustrate appellate reVIew of her unauthonzed July 21, 2003 order m unlawful

detamer, Brostrom later admItted that Kevm Burns dId fIle the cost bond AppendIx,

Bums-Brostrom Correspondence

Under the plam language of Mmn Stat § 504B 371(4)(5)(6) and the Mmnesota LIS

Pendens statute, once the Pawlenty wnt was appealed and vacated on July 25, 2003, the

Bums as fee SImple owners were vested WIth exclUSIve ownershIp and possessory rIghts

In the Property pendIng adjudIcatIOn of the adverse property claims of Bank of Amenca

and ItS purported aSSIgnees, IncludIng Ungelman, by the New York federal court named

In the lIs pendens Ungerman and hIS attorney, DaVId Albnght24
, would not honor what

23 On June 30, 2001, the Burns, through counsel, removed an attempted foreclosure aetlon by Bank of
AmerIca to the United States District Court for the DIstrict of Minnesota, Transfer of the case Burns v
Bank of America, et al to the District of New York on Burns' motio,n was authorized on June 21, 2002 by
Umted Stats District Court Judge D<).vld S Doty of the Dlstnct of Minnesota pursuant to the parties'
recorded stipUlatIon that all claims involving claims to the Property by Ungerman's purported assignor,
Bank of AmerIca, would be heard and decided m a federal court in New York
24 As noted supra, the court IS or should be famIliar with David Albright's sleazy modus operandI and
dubious reputation, having publicly censured and suspended him from the practice of law in 2002 See
1M 0 DaVId Albnght, March 6, 2002



Mmnesota attorney Bradley BeIsel and Judge John Connelly confIrmed to Albnght were

the reqUIrements of the law AppendIx, BeIsel COlTespondence and Excerpted Connelly

Transcnpt

Albnght, already the subject of a restraInIng order obtamed by Barbara Burns from

Judge Dame! Mabley and a publIc censure by thIS court, then proceeded to engage the

Bums, who were represented by counsel, 10 a senes of threatemng dIrect letter

commumcatIOns. AppendIx, Albnght Correspondence One of these letters dIrected

KeVIn Bums not to allow "that woman (Barbara Burns) to lead you around by the nose"

and can only be descnbed as dlsgustmg, a descnption that fits Albnght hImself very well

The PetItIOner notes that Albnght's actIOns In engagIng In dIrect commumcatIODs WIth

partIes represented by counsel were not only harassmg but were a senous breach of

attorney ethICS The Petltloner submIts that, If commItted by any other Mmnesota

attorney not In cahoots WIth a well-connected dlstnct court Judge, thIS conduct would

have resulted In censure, If not suspenslOn, by the Lawyers' Board of ProfesslOnal

ResponSIbIlIty Albnght, operatIng under the protectIve umbrella of Burke and the

governor's WIfe, suffered no consequences

Throughout thIS tIme penod, Albnght made clear that he dId not want the Bums-Bank

of Amenca claIms to the Property to be adjudIcated by a New York federal court or any

other court that would be gUIded by the law, whIch Attorney BeIsel certIfIed favored the

Burns AppendIX, BeIsel Memorandum and CertIficatlOn The stated strong preference of

Albnght and attorneys for Bank of Amenca, one of whIch was Lawrence Wl1ford,25was

~

25 The BeIsel Memorandum notes Bank of Amenca "empowered" Wtlford, a Mmnesota attorney, to act as
Lts de facto attorney and to perform acts that Beisel certifLed Bank of Amencan was not legally authorized
to take On June 21,2002, Wilford's law partner, James Geske, entered Lilto a recorded stipulation before
United States DIstrict Court Judge DaVId S Doty of the District of Minnesota, stating that all claims



for a kangaroo-court, cowboY-Justlce proceedIng In Dakota County, arguably the most

corrupt Judlcwl dIstnct In Mmnesota26
, where Mary Pawlenty stIll held sway, and where

the Judges, led by Lynch, were known to be bIased agaInst the Burns and could be

counted upon to decIde the case on some baSIS other than the law

In heu of the contested and properly noticed Proceedmg Subsequent mvolvIng Bank of

Amenca, the property owners, and all vested partIes that was mandated by the Mmnesota

Torrens Act, Albnght advocated a summary proceedIng m Dakota County m whIch

Ungerman would be the nommal plamtIff and Bank of Amenca would not be a party (and

thus not subject to challenge as to Its lack of standIng under the MInnesota Torrens Act)

In such a proceedIng, Albnght could be confIdent that Ungerman' s claims would be

rubber-stamped by an oblIgIng Dakota County Judge and that Lynch would ensure that

the Bums would not be afforded a meamngful heanng or any other due process nghts

In correspondence produced to the Bums by lead Bank of Amenca counsel Steven S.

Rand m dIscovery, Albnght proposed m a letter to WIlford and copIed to Rand that a

Dakota County proceedmg m whlCh Ungerman would be the nommal plmntiff would

effectIvely CIrcumvent Bank of Amenca's lack of standmg under the Torrens Act and

also collaterally estop the Bums' nght to enforce the recorded stIpulatIOn to lay venue m

New York and the MInnesota LIS Pendens Act and obtam a meamngful heanng m the

mvolvmg these partles and the Property would be heard and decIded In a federal court of the Burns' chOice
in the t[i-state area of New York, New Jersey, and Connecticut
26 According to records maintained by the Board onJudlClal Standards and the Supreme Court, there have
been at least SIX pubilc censures of Dakota County Court judges, some of which, mcluding Witness
tampering, court records tampenng and destructlon, and issuance of bogus alTest warrants by Dakota
County Court judges William Thuet and Michael Sovis, were repeat offenses, withm the last fi ve years,
more than any other judIcial district Appendix, Dakota County Judge Censures



New York federal court of JunsdlctIOn named m the lIs pendens27 In thIS way, Albnght

reasoned, Bank of Amenca and Ungerman could and would obtam an adjudIcatIOn of the

partIes' claIms on some baSIS other than the law, WhICh dId not favor Bank of Amenca

and ItS purported assIgnees, and the Bums would never obtam a heanng on the Issues of

Bank of Amenca's lack of standmg under the Mmnesota Torrens Act and Bank of

Amenca's mabIlIty to prove any default of the Amenstar mortgage contract of whIch

Bank of AmerIca claImed but could not prove that Bank of Amenca was an aSSIgnee that

were conceded by Bank of Amenca 28 AppendIx, KucmskI DeposItIOn, McNally

CertIficatIOn

CallIng the attentIOn of the court to the August 17, 2007 Transcnpt of DeposItIOn of

former Bank of Amenca aSSocIate general counsel, Paul W KucmskI, Kucmskl, an

attorney lIcensed to practIce law lD the state of New York, testIfied under oath that Bank

of Amenca was not of record on the CertIfIcate of TItle and had no standmg under the

Mmnesota Torrens Act PetItIOner's AppendIx, Kucmsb DeposItIOn ThIS statement IS

corroborated by the affIdaVIts and certlficatIOns of Mmnesota attorneys Zdrazl1, Lanners,

BeIsel, and HIlgendOlf and constItutes a party adrrusSlOn that a Jury could not reject and

would have to belIeve. AppendIx, CertIficatIOns of Attorneys Zdrazll, Lanners, BeIsel,

and H.l1gendorf The PetItIOner addItIOnally notes that, whl1e that Bank of Amenca's lack

of standmg IS the only showmg reqUIred for the PetItlOner to defeat Bank of Amenca's

27 Bank of Amencan challenged subject-matter JunsdlctlOll of the New York federal court III 2003 On
December 14, 2004, a three-judge panel of the United States Court of Appeals for the Second Circuit,
upheld federal Junsdlctlon
2S Bank of America aSSOCiate general counsel Kucmsla admItted 10 deposltlon on August 17, 2007 that
Bank of America was not of record on the Certlficate of TItle as a mortgagee or an assIgnee of a mortgagee
Between the dates of November 18, 2001 and June 30, 2002, Bank of America authorized representative
Lee Ann McNally certlfied in her official capacity as a furnisher of consumer credit informatIon that Bank
of Amenca falsified derogatory consumer trade hnes concernmg the Burns and ordered deletlOn of the
trade lines



purported foreclosure actlOn and to prevaIl on hIS Torrens claim as a matter of law, the

Record also eVidences officIal certifIcatlOns by Lee Ann McNally, an expressly

authonzed representatIve of Bank of Amenca m her offiCIal capacIty as furnisher of

consumer credit infOrmatlOn that mvahdates Bank of Amenca's clarms of delmquency

that are predIcate to a valrd foreclosure action

These facts compel the conclUSIOn that-assummg arguendo that Bank of AmerIca was

of record and had standmg to foreclose the Amenstar mortgage, WhICh was not the

case-If Bank of Amenca had convened the reqmsite Proceedmg Subsequent m Its own

name and partIcIpated m It as the named PetItIoner for New TItle, as It was requned to,

and the court upheld the recordatIOn reqmrement of the Mmnesota Torrens Act, as It was

reqmred to do, Bank of Amenca surely would not have prevarled. Albnght and WIlford

clearly recogmzed thIS and, after extenSIve 'schemmg among themselves and WIth Bank

of AmerIca lead counsel Rand, opted to collaterally attack the Burns Torrens tItle m

Dakota County, where the governor's WIfe had already ruled m Ungerman's favor In an

ex parte proceedmg The PetItIOner asserts that the colluslve actlOns of Ungerman,

Albnght, WIlford, and certam employees of the state of Mmnesota, the County of

Dakota, and the CIty of Apple Valley, all of whIch were mtended to depnve the Bums of

theIr Property andprevent them from learnmg and exerCIsmg their legal nghts, constItute

. ~

an extnnsiC fraud for whIch the Bums may properly petItIon fo~ relref.

On October 30, 2003, by pre-arrangement With Wilford and Rand and In clear vlOlatlOn

of the Mmnesota LIs Pendens Statute that sLlspends conveyance of a Mmnesota property

pendmg adjudIcatIOn by the court named m the Irs pendens, In thIS case, the Umted States

29 See July 12,2005 Order of Judge Steven Wheeler of the Second JudICial DIstnct of MInnesota filed lD

the MInnesota Tax Court, stating that wrongful conveyance of a Torrens property may be set aside on
ground of fraud and that the property owners have this right "forever"



DIstnct Court for the Southern Dlstnct of New York, Ungennan brought an actIOn for a

new tltle, the purpose of WhICh was to adjudicate the valIdity of the Bank of Amencan

claims pendIng before the New York federal court on the transfer order of the MInnesota

Dlstnct Court. Ungerman's petitIOn was heard and demed by Dakota County Court Judge

TImothy McManus on November 21,2003

In the meantime, Ungerman and hIS attorney had converted the Property and ItS contents

and, with the eager assIstance of the City of Apple Valley and, by the account of the

10
polIce department, the knowledge, approval, and encouragement of Mary Pawlenty~ ,

depnved the Bums of then exclUSIve nght to own and occupy the Property, secured to

them as property owners under Mmn Stat § 504B.371(4)(5)(6) Throughout thIS tIme

penod, Ungerman destroyed the Bums' mailbox and substantIally mterfered With their

maIl delIvery. Ungennan and hIS attorney, Albnght, also attempted to have Kevm Bums

arrested for "trespassmg" upon hIS own property 3l

UltImately, after acknowledgmg that the Burns occupIed the Property as of January 5,

2004, Ungerman convel1ed and permanently depnved the Bums of theIr personal

property, valued for msurance purposes at $53,000, by sellIng It an auctIOn held by

Donald Gudmundson, one of the subjects of the Tort Claim NotIce fIled by Barbara

Bums on December 7, 2003 Contemporaneous records created and mamtamed by the

CIty of Apple Valley In the ordmary course of busmess expressly state that thIS theft of

the Burns 1 personal property was authonzed by "Mary Pawlenty "

30 Contemporaneous official letter correspondence and busmess records created and mamtamed In the
ordinary course of business by the Apple Valley Pollee Department, "Mary Pawlenty" expressly authQnzed
Ungerman to seize the Burns real and personal property and also encouraged the City of Apple Valley
police department to maliciously prosecute, harass, and lTIumidate Kevin Burns from exercismg hIs nght of
exclusive ownership and occupancy secured to him under Minn Stat § 504B 371(4)(5)(6)(7) dunng the
pendency of his appeal of the Pawlenty wnt, which was ongoing
31 SeeFN 11



There IS also credIble eVIdence that Ungerman' s attempts to depn ve the Burns of theIr

property and theIr legal nghts were facIlItated by the court adillln1strator of the Dakota

County C0U11 As noted supra, the tnal court admmistrator, Van Brostrom, falSIfied tnal

court records to undenmne and defeat the Burns' appeal of the Pawlenty wnt

As noted and dIscussed supra, the Bums appealed the July 21, 2003 Pawlenty wnt to

the Mlllnesota Court of Appeals on July 25,2003, That court Issued a docketmg order In

accordance with the appellate court order, Kevm Burns paId a $500 cost bond to the

Dakota County Court

The illstnct court admmistrator, Van C. Brostrom, then falsely certIfied to the Clerk of

the Appellate Courts that the cost bond had not been paId when It was paId In an attempt

to obtam an admInJstratIve dIsmIssal of the appeal off the ments before It could be

deCIded on the basIs of the facts, the law, and the ments, whIch dId not favor Mary

Pawlenty The court may and IS requested to take JUdICIal notIce that, at all relevant tImes,

Brostrom, a Dakota County Court employee, was housed m the same bLlIldmg and

subject to the illrect control and supervIsIOn of then-dIstnct court Judge Mary Pawlenty

and that both Mary Pawlenty and her husband, who has natIOnal polltlcal aspIratIOns that

are WIdely known, have motIve to fmstrate appellate reVIew and evade a reversal of

Pawlenty's unlawful detamer order that would entail publIc dIsclosure of Mary

Pawlenty's dIsregard and disdam for a Mmnesota legislatlve statute that mconvemences

her and her polItIcal cromes.

The CIty of Apple Valley was also a wIllmg and even eager partIcIpatIOn and

repeatedly utllIzed Its polIce department to harass and threaten KevIn Burns Its then-
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deputy CIty attorney, Sharon Hllls.J , encouraged unauthonzed and unlawful trespass upon

the Bums Property by Bank of Amenca and Its agents for the purpose of bolstenng Bank

of Amenca's spunous legal claim and separatmg the Burns from theIr Property

As noted m the Background sectlOn of thIS Bnef, Dakota County Court Judge John

Connelly Issued an arrest warrant on false charges agamst Barbara Burns on August 3,

2003 to prevent Barbara Bums from appeanng m the Dakota County Court and

contestmg Ungerman's clmms m a supplemental proceedmg before Judge Connelly lTI

Dakota County on August 8, 2003 The warrant, the thIrd lTI a senes of warrants, all of

WhICh were quashed on motlOn of Bums' attomeys, was quashed and the "charges" were

dIsmIssed, a resolutIOn III Bums' favor In the meantlme, Kevm Bums, a pro se party

WIth no legal tralTIIng or expenence, was forced to specIally appear In the dIvested

Dakota County DIstnct Court an9- object on hIS own behalf and that of Barbara Bums to

aVOld default At heanng on August 8, 2003, Judge Connelly upheld the statutory stay

Imposed by Mmn Stat 504B.371(4)(5)(6)(7) but refused to enforce It, statmg that

JunsdictlOn w~s vested In the Court of Appeals

Throughout thIS tIme penod, then-ChIef Dakota County Court Judge RIchard SpIcer

engaged m substantIve ex parte letter commumcatlOns WIth Sharon HIlls, the deputy

Apple Valley CIty attorney known to be hostile to the Burns and who was ultImately

removed from her pOSItIOn as deputy CIty prosecutor Pnar to engagmg SpIcer m ex parte

letter commumcatIOns, the substance of whIch were to attempt to persuade SpIcer to

termmate the Burns' property nghts and biaS the court agalTIst the Bums for the benefIt of

32 In a depOSItIon On January 30, 2008 authonzed by the Umted States Dlstnct Court for the Dlstnct of
Mmnesota, Hills testlfied under oath that she was wIthout authority to vest property rights or authonze
entry upon property owned by the Burns Hills also testified that, in accordance with <1 deciSiOn by the
management of her law fIrm, she was no longer permltted to handle cases for the City of Apple Valley and
that she practices family law



Ungerman, with whom the City of Apple Valley had had past dealrngs regardrng the

Propert/3
, Hills had personally authorIzed and encouraged Bank of Amenca to break

mto the Bums' house and had Instructed the CIty water department to shut off the water

supply on Bank of Amenca's instructIOns ThIS InstructIOn by RIlls was countermanded

by the Apple Valley CIty Attorney, James Dougherty, HIlls' supenor At a deposItIOn on

'4January 29, 2008 that HIlls attempted to evade"' . HIlls later admItted In a deposItIOn that

she was Without authonty to take any of these actIOns and also admItted that her superIor,

James Dougherty, the Apple Valley City Attorney, had deterrmned that the Bums, not

Bank of AmerIca, owned the Property

As noted supra, HIlls harassed and malIcIOusly prosecuted Barbara Bums even after

Barbara Bums left the state of Mmnesota and establIshed domICile m New Jersey In

1998 At the tIme that she commenced ex parte commulllcatIOns WIth SpIcer In late 2003,

RIUs was actIvely engaged In pmsecuung KeVin Bums for exercIsrng hIS nght as

property owner to occupy the Property Hills' rnahcIOus prosecutJOn of Kevrn Bums was

ultImately dIsallowed by SpIcer, who adVIsed HIlls In an ex parte letter commUTIIcatJOn

that KeVIn Bums legal posItJOn that he owned the Property was reasonable and that

SpIcer could not authonze HIlls to prosecuuon KeVIn Bums for trespassIng upon hIS own

property Id.

33 In late 1994, Annette M Marguente, then an attorney employed by the Apple Valley law firm of
Severson, Sheldon, Dougherty, and Molenda, PA, suborned a perjured affidaVIt proVIded by Apple Valley
PolIce Sergeant Dan Sams that was soliCIted by David Albright The substance of this testimony, which
Sams later recanted in a deposition convened by Barbara Burns, was that Burns refused to permit
Ungerman entry to her Apple Valley home III accordance With a discovery order issued by Judge E Anne
McKmsey In fact and as Sams admitted In deposItion, Burns admitted Ungerman but would not admit
Albright on the basis that Burns had obtamed a restraining order against Albright from Hennepm County
Court Judge Daniel Mabley that prohIbited Albright from coming within 50 feet of Burns or her home
following a trespass upon the property by Albright at 8.00 a m on a Saturday morning The Petitioner notes
that, by the determinatIOn of Justice Paul Anderson of this court, who censured Albright in 2002, Albright
suffers from bi-polar dIsorder and has abused witnesses and other third parties The Petitioner asserts that
Barbara Burns' refusal to admIt Albright to her home was reasonable III the circumstances
34 Appendix, Affidavit of Attempted Service by TImothy Walter



Followmg extensive ex parte commUnICatIOns With HIlls and others, SpIcer convened a

heanng m the Dakota County Dlstnct Court on December 24, 2003 on Ungennan's

petItIon for a new title By desIgn, Bank of Amenca, Ungerman's purported aSSIgnor,

was not a party to thIS proceedmg and Barbara Bums was prevented by the Dakota

County Court from attendmg and partlclpatmg m the proceedmg followmg Issuance of an

arrest warrant on false charges and m vIOlatIOn of Mmnesota law by Dakota County

Court Judge John Connelly on August 3, 2003 Thus, Kevm Bums, a pro se party, totally

untramed and mexpenenced m the law, was agam forced to speclally appear on hIS own

'5behalf and that of Barbara Bums,j

In the course of the December 24, 2003 SpIcer proceedmg, Kevm Burns observed a

dISCUSSIOn at SIdebar between SpIcer, Donald Gudmundson, the Dakota County Shenff,

and the Dakota County Exammer of TItles m WhICh Gudmondson asked SpIcer If "thIS IS

the same case we talked about" From thIS, Kevm Bums mferred that SpICer had engaged

m substantIve ex parte commUnICatIOns With the Exammer and the Shenff pnor to the

heanng

35 By thlS tlme, the Dakota County Dlstnct Court and KeVIn Burke had effectlvely separated the Burns
form theIr lawyers The PetItioner notes that this tactic is frequently used In Dakota County to frustrate
even the constitutional nght of a criminal defendant to effective counsel The PetitlOner notes that KevlTI
and Barbara Bums engaged Mmnesota attorney Brian Karalus to contest the trumped-up ordmance
violation charges alleged by Sharon Hills and to quash the warrant issued by the Dakota County Court in
2003 Karalus promised to bring a motion to dIsmiss and to quash the warrant He quashed the warrant bItt,
before he could move to dlsmiss, was summoned by Judge William Thuet, a publicly-censured Judge ofthe
First JudiClal D1Stflct of Mmnesota Thuet told Karalus that the Dakota County bench disliked the Burns
and that Karalus could not represent "the most frivolous" client in Minnesota, even in a cnmmal action
premised upon trumped-up charges that clearly violated the victim's civrl rights, or words of that substance
and meaning, On July 16, 2004, Karaius testified under oath in the Ramsey County District Court that he
had been summoned by Thuet and told not to zealously represent the Burns, who had paid Karalus $2000,
and to "tank" the case or words of that substance and meaning, and that Karalus complied with Thuet's
directive and never filed the motion to dismiss that he represented to the Burns had been filed, while falsely
representing to the Burns that he had filed the motron On July 16,2004, the Burns sued Brian Karalus for
breach of contract and fraud Karalus testified under oath that he had been summoned and directed by
Thuet, who shortly thereafter resigned from the bench On July 22,2004, the Ramsey County Court entered
judgment for the Burns in the amount of $2000 plus court costs and fees Appendix, Judgment of Ramsey
County Court for P)amtlff Barbara Burns and against Defendant Brian Karalus



In due course, SpIcer notIced the appearances of partIes and counsel At thIS tIme, KevJn

Burns stated that he was appeanng specIally, that the Dakota County Court lacked

subject-matter JUrISdIctIOn under the lIs pendens nammg the New York federal court as

the court of jUnSdictIOn wIth respect to cimms to the Property asserted by Bank of

Amenca and Its purported assIgnees, and that he objected to the proceedmg on thIS baSIS ..

KeVIn Burns also noted that an appeal had been docketed by the Mmnesota Court of

Appeals on December 23, 2003 and that the Dakota County DIstrlct Court was dIvested

of subject-matter jUnSdIctIOn on thIS baSIS In accordance WIth the opimon of thIS court In

Spaeth v Czty of Plymouth, 344 2d 824 (Mmn 1984), prevIOusly CIted by Mmnesota

Attorney BeIsel m the August 3,2003 heanng before Judge Connelly

Although the Clerk of Appellate Courts had Issued a copy of the docketmg notIce to the

Dakota County Court AdmInIstrator, SpIcer dIsputed that an appeal had been docketed. In

support of thIS statement, SpIcer opmed on the record that Burns was reqUIred to pay a

filIng fee to perfect the appeal and transfer junSdlctlOn Spreer then acknowledged on the

record that, If an appeal had In fact been perfected and JunsdIctIOn transferred, he was

dIvested of subject-matter jUnSdIctIOn. See TranSCrIpt of December 24, 2003 SpIcer

Proceedmg FrIed In Mmnesota Tax Court.

The Supreme Court may and IS reqUIred to take JUdICIal notIce that the Clerk of the

Appellate Courts Issued a pubbcly-filed docketIng order confirmmg that an appeal was

mdeed pubhcly filed and docketed on December 23, 2003 In the Bums-Ungerman case

and that, by the determmatron of the current chIef JustIce of thIS court mterpretIng the

1999 reVISIOn of the MInnesota Rules of Appellate Procedure, the only actIOns requIred to

perfect appeal and transfer jUnSdictIOn are (1) fIlmg of the NotIce of Appeal and



Statement of the Case In the Office of Appellate Courts, and (2) serVIce of the NotIce of

Appeal upon the tnal court admmistrator and the OppOSIng party, both of WhICh were

certIfIed by the Clerk of the Appellate Courts has haVIng been accomplrshed m thIS case.

These facts compel the conclusIOn that, even If SpIcer was not dl vested of Junsdictron to

adjudIcate claims Involvmg thIS Property and these partIes under the LIS Pendens Statute,

WhICh he clearly was, he was, by hIS own admISSIon, dIvested of Junsdiction by the

December 23, 2003 Bums appeal, rendenng SpIcer's December 24, 2003 "Judgment"

upon whIch the CommIssIOner reIres at bar VOId for want of subject-matter JunsdictlOn

The Burns concur WIth prIor deCISIOns by thIs court that a Judgment rendered by a court

10 the absence of subject-matter JunsdictlOn IS Illegal and VOId and does not have the

effect of res JudIcata See, e.g, Hauser v. Mealey, 263 N.W. 2d 803 (Mmn 803, 808

(Mmn 1978)36, Park Elm Homeowners' Assn v Mooney, 398 N W 2d 643 (Mmn. App

1987),37

For texture, the PetItIOner notes that one of SpIcer's first acts after entenng Judgment

against the Burns on December 24, 2003 was to grant an InterVIew WIth Muznesota

~8

Lawyer magazIne that was publIshed on January 20, 2004, .) See Mmnesota Lawyer,

36 Statmg that the Mmnesota Supreme Court recognizes the general rule that a Judgment rendered by a
court that does have jurisdiction to hear a case does not have the effect of res JudIcata
37 Statmg that a' Minnesota tnal court lacks jurIsdIction to vest property rights m derogatIOn of the
Mmnesota Torrens Act and that any such judgment is void as lacking subject-matter JurisdIction
38 The artIcle aiso mentions Edward Lynch and Kevm S Burke, Both were validly removed and
dlsquahfied by Barbara Burns under Minnesota law and Minnesota court rules and both removals were
upheld by the Minnesota appellate court On January 30, 2005, the memoranda authored by Burke that IS
referenced by the article was sealed by Judge Jack Nordby of the Fourth Judicial District of Minnesota The
Burns have no comment as to the substance of the Minnesota Lawyer article, WhICh was proffered by Bnan
Karalus and rejected as authoritative by the Ramsey County Court in Burns v Karalus other than to state
that It represents a self-servmg attempt by Spicer and Burke to litigate in the court of innuendo and public
opinion a case that they have demonstrated they cannot win in court and that, in light of Spicer's ex parte
communications and taCIt encouragement of Hills who wasted ten years and tens of thousands of dollars lD

her vindIctive, unlawful, and ultimately unsuccessful attempted mahcious prosecutIOns of KeVIn Burns and
Barbara Burns, SpIcer's claims that It is the Burns who are frivolous litigants who have corrupted the
processes of the already-cOlTupt and repeatedly sanctioned Dakota County Court are beyond laughable,



January 20, 2004 The PetItIOner specIfically bnngs thIS POint to the attentIOn of the court

because the Minnesota appellate court has defmed due process as the nght to appear

before a dISinterested and unbIased court39 and SpIcer's extensIve and CollusIve ex parte

commUnICatIOn and hIS publIc statements establIsh that he IS not exactly ImpartIal The

PetItIoner also does not know how SpIcer could comment upon whether the case was or

was not fnvolous, gIven that KeVin Bums appeared by specIal appearance to object on

Junsdictional grounds and the ments of the case were not dIscussed or lItlgated

The above-stated facts compel the conclusIOn that any purported conveyance of the

Property to Ungerman by Bank of Amenca, arded and abetted by certain employees,

officers, and agents of the state of Minnesota and Its Infenor polItIcal subdIVIsIOns, was

and IS Illegal and VOId and also constItutes an extnnsiC fraud perpetrated by a number of

persons, certaIn of whIch are employees and agents of the state of Mmnesota and Its

mfenor polrtical subdIVISIOns, who specIfically Intended to prevent the Bums from

knowmg and eXerCISIng theIr nghts under Mmnesota legIslatIve statutes that were

enacted for theIr protectIOn as Torrens property owners and that the Bums have

establrshed entItlement to Judgment on theIr Torrens claIms as a matter of law The

pervaSIve mvolvement of Mmnesota state and mUnIcIpal employees also IS persuasIve

that the Burns may and lIkely were subjected to an unconstItutIOnal "talang" of therr real

and personal property by agents of the state of Minnesota WIthout due process of law and

WIthout Just compensatIOn, entItlmg them to compensatIOn and remedIal actlOn by the

state of Mmnesota The PetItIOner Will dISCUSS thIS pomt In POint III of the Argument

sectIOn of thIS Bnef

39 See IN RE. The Matter of Burns, cItatIOn omitted, Mmn App 1995 (upholdmg Barbara Bums'
dIsqualification of Kevin S Burke and stating that the Appellant has a due process fIght to "a disinterested
and unbiased cour t"



Accordmgly, the Bums Jomtly and separately move for an order by thIS court vacatmg

the Judgment of the Mmnesdta Tax Court and for a wnt for mandamus and prohIbItIOn,

restraInmg the Dakota County DIstnct COUlt from enforcIng ItS orders concemmg the

Property and dIrectIng the Dakota County RegIstrar of TItles to restore the Burns to title

For clarrty, the Bums WIll address and bnefly dISCUSS specIfIC Issues raised for appellate

reVIew rnfra.

POINT I

THE SUPREME COURT SHOULD OVERRULE THE TAX COURT AS TO
AMENDED DESIGNATION OF PARTIES TO INCLUDE BARBARA BURNS

The March 16, 2007 DetermmatlOn by the Mmnesota CommISSlOner of Revenue that

underl1es thIS appeal and petItlOn for Supreme Court reVIew was premIsed upon two

applIcatlOns, one for a Homeowners' Property Tax Refund f1led by Barbara Burns as de

40facto attorney for Kevm Bums and the second an amended Homeowners' Property Tax

Refund flIed by Barbara Bums In her own name AppendIX, Burns Property Tax Refund

ApplIcatIOns and March 16,2007 DetermmatlOn by Beth Spellerberg The CommISSioner

dId not reject eIther applIcatlOn as untimely or for any other procedural reason and

conSIdered and adjudIcated both applIcatIOns on the ments whereupon Barbara Bums

filed an appeal m the MInnesota Tax Court on her own behalf and that of KevIn Burns.

AppendIX, NotICe of Appeal FIled by Barbara R Bums

The Mmnesota Tax Court construed the appeal as from both KevlTI E Bums and

Barbara R. Bums The Tax Court also made a prelImInary determmatIOn of ment WIth

regard to both Appellants and granted the Appellants' JOInt and Separate MotlOn to

40 Barbara Burns filed for designatIOn as Kevm Burns' attorney tn fact for purposes of dealmgs WIth the
Minnesota Department of Revenue and was granted this status by the Department of Revenue prior to filing
either of the two returns



Proceed In Forma Paupens on July 19, 2007, AppendIx, July 19, 2007 Order of Judge

George Perez

For the next year, the Tax Court construed the appeal as from the Cormmssroner's

demal of Barbara Bums' amended Property Tax Refund appllcatron The Appellants were

accorded co-party status and Barbara Bums was authorIzed to represent Keym Bums, a

status that IS accorded only to non-attorneys who are co-partIes

On May 21, 2008, the CommIssIOner through counsel moved the court to desIgnate

Kevm Bums as the only part)( to the appeal The Bums objected, statmg that Barbara

Bums had filed both tax refund apphcatrons wIthout consultatIOn with Kevm Bums

pursuant to the Power of Attorney authonzatron that was granted by the CommIssIOner,

that the partIes co-owned the Property m questIOn and occupIed It as Joint tenants, and

that Kevm Bums could not obtam complete rehefunless Barbara Bums was Jomed.

The Tax Court agreed and demed the CommIssIOner's motIon to amend the case

captIOn. May 21, 2008 Transcnpt of Proce~dmgs on Appellants' MotIOn to Compel

DIscovery The Tax COlllt also ordered the CommISSIOner to pay to Kevm Bums the

2003 Renters CredIt Refund that the CommIssIOner had wIthheld to offset agarnst the

Homeowner Refund claImed by Barbara Burns,statmg that the two refunds were separate

Issues and could and should not be co-mmgled Id The CommIssIOner never pard KeVIn

Bums the 2003 Renters CredIt and, to date, It remams unpaid after more than SIX years

At tnal, the CommIssIOner renewed the motIOn to amend case captIOn The Tax Court

agam demed the CommISSIOner's motIOn The Tax Court also reqUIred Barbara B urns to

partICIpate In the tnal as a co-party and to represent both Appellants at tnal The tnal



yIelded no new mfonnatIOn that would justlfy amendment of the case captIOn or

redetermmatIOn of designatIOn of parties based upon different facts

SIX months later, the Tax Court Issued Its judgment, statmg arbltranly that the

CommisSIOner's DetennmatIOn referenced an appeal by Kevm Bums only, which it did

not The Tax Court then ruled that Kevm Bums was the only party to the appeal and that

Judgment was entered agamst KevlTI Bums only

This appeal and petitIon for review followed The Bums assert on appeal that the

Supreme Court should overrule the Tax Court and remstate the ongmal two-Appellant

case captlOn for two reasons

First, the appeal was unquestIOnably taken by two Appellants and construed by the Tax

Court as Involvmg two Appellants, Throughout the proceedmgs below, which lasted for

more than one year, the Tax Court reqmred partlClpatIOn by both Appellants and further

reqmred Barbara Bums to represent Kevm Bums at tnal as an uncompensated de facto

attorney, which IS not permitted unless the uncompensated de facto attorney IS a co-party

The Appellants subrrut that the law IS meamngless unless consistent In Its apphcatlOn

and that Important pubhc polley mterests mandate consistency and stabIlIty In the law,

AccordIngly, consistent dec1S1ons by a court that constitute the law of the case should not

arbitranly change unless the underlymg facts have changed, That IS not the case here

AddItIOnally, both Kevm Bums and Barbara Bums can establIsh prejudIce by arbItrary

declslOn of the Mmnesota Tax Court to change the case captlOn and the deSIgnatIOn of

partIes SpeclficaUy, Barbara Bums was forced to partIcIpate III the Tax Court

proceedings as a co-party and de facto attorney for a party. Had she known that the Tax



Court would change the desIgnatIOn of partIes and exclude her as a party, she would not

have done thIS or would have done It dIfferently

SImIlarly, KevIn Burns, In hIS relIance upon the Tax Court's prelImmary designatton of

partIes and the Tax Court's repeated mlmgs that the appeal was taken by two Appellants,

one of whICh, Barbara Bums, was not barred from clmmmg the Homeowners' Property

Tax Refund, KevIn Burns dId not assert any affirmatIve defenses or otherwIse fashton hIs

lItIgatIOn strategy to establIsh hIs entItlement to the refund mdependent of Barbara Burns,

WhICh he otherwise would have done Based upon these facts, whIch are eVIdent from the

Record, the Burns are acutely prejUdICed by the eleventh~hour deCISIOn of the Tax Court

to change Its pOSItIOn and arbItrarily desIgnate only KevIn Bums as a party to an appeal

taken by Barbara Bums

Secondly, publIc poltcy !Dterests strongly favor deSignatIOn of the Bums as co-paliles or

as Barbara Bums as the only party to the appeal. The law eXists to allocate legal and

financial responslbl1Ity to the partIes most dIrectly responsIble for the acts that are the

basIs for lItIgatIOn,

Here, the Record clearly demonstrates that Kev!D Bums dId not file eIther refund

applIcatIOn The Record IS also uneqmvocal that both applIcatIOns were fIled by Barbara

Bums WIth the knowledge and approval of the CommIssIOner of Revenue, who permItted

her to proceed as Kevm Burns' attorney-m-fact and who accepted and ruled upon her

amended refund applIcatIOn WIthout assertIng any statute-of-lImitatIOn or other defense

It IS undIsputed by all partIes that KevlTI Bums dId not partICIpate In the fIlIng of eIther

applIcatIOn and dId not receIve the homeowners' refund that IS at Issue m thIS case



Moreover, Kevm Bums was never paId the Renters CredIt Refund that the CommISSIOner

adrruts IS owed to hIill.

The law strongly favors allocatIOn of financial and legal responsIbIlIty to the partIes

most dIrectly responsIble for an act. In thIS case, the person legally and finanCIally

responsIble for the refund applIcatIOn IS Barbara Burns or, alternatIvely, Barbara Burns

and Kevlil Burns, not KeVIn Burns only_

The law also dIctates reason and reqUIres courts to render judgments that are based

upon the facts, the law, and the ments of each case and not personal bIases, expedIency,

or polItical gam. Here, the Tax Court's declSlon to amend the case captIOn to exclude a

necessary and mdIspensable party IS not based upon new facts that would JustIfy

departure from the court's preVIOUS deCISIOns to construe the appeal as taken by Kevm

Bums and Barbara Burns It IS completely arbitrary, If not whImSIcal, and appears to have

been taken on the baSIS that the Renters' CredIt Refund precludes payment of the

Homeowners' Refund to Kevm Bums and that the Tax Court can force judgment for the

CommISSIoner only If KeVIn Bums IS the sole party, regardless of the fact that thIS

conclUSIOn IS wholly WIthout baSIS of fact and contradIcted by the March 16, 2007

DetermmatIOn, whIch references and acts upon applIcatIOns filed by both Kevm Bums

and Barbara Burns

Fmally, the deCISIon of the Tax Court to WaIt untIl eVIdence was closed and change Its

pOSItIOn to that preVIOusly advocated by the ComrmssIOner and hIS attorneys creates an

appearance of Impropnety. The PetitIOner submIts that a reasonable person would at least

questIOn whether Improper ex parte communrcations had occurred between the

CommISSIOner and the Tax Court and whether the deCISIon came about because the



Attorney General and perhaps Governor Pawlenty's office lobbIed or Issued a dIrect

order to the Tax Court

Based upon the foregomg facts, the Mmnesota Supreme Court should deSIgnate the

partIes to thIS appeal as KevIn E Bums and Barbara R. Bums conSIstent WIth the March

16, 2007 DetermmatIOn and the case captIOn deSIgnatIOn consIstently construed and

applred by the Tax Court

POINT II

THE BURNS ARE ENTITLED TO VACATEUR ON THE BASIS THAT THE
JUDGNlENT OF THE MINNESOTA TAX COURT IS NOT JUSTlFIED OR
SUPPORTED BY THE ADMISSIBLE RECORD, IS CLEARLY ERRONEOUS AND
CONTRARY TO LAW, AND IS AN ABUSE OF DISCRETION

As a prellmmary matter, the MInnesota Supreme Court reVIews the Record to

determme If the CommIssIoner's and the Tax Court's findIngs are supported by the

record The CommIssIOner's determmatlOns are JustIfied only If there IS "reasonable

eVIdence to sustam the fmdmgs," Morton Bldgs, Inc v, Comnnsszoner of Revenue, 560

N W, 2d 254, 257 (Mmn 1992). An appellate COLlrt wIll and must reverse the

CommIsSIoner's DetermmatlOn of Appeal If the appellant demonstrate that there IS

msufficient eVIdence In the record to support the CommIssIoner's findIngs or that the

CommISSIoner applIed the law maccurately based upon matters produced and facts

received m eVIdence below.

ThIS court has consIstently held that the Record on appeal IS lmuted to documents and

eVIdentIary matter conSIdered by the court below. Facts not recelved In eVIdence below

WIll not be conSIdered as part of the record on appeal Thzele v, Stich, 425 NW 2d 580,

582-83 (Mmn 1988).



Here, the CommIssIOner stated In hIS March 16, 2007 DeteimmatIOn that the sole basIs

for hIS DetemunatIOn IS hIS concluSIOn, based upon the statements of umdentIfied

employees of Dakota County, that tItle to the Burns' TOlTens Property was transferred to

Wells Fargo on June 11, 2003. At a heanng convened by the Mmnesota Tax Court on

the PetltlOnerS' MotIOn to Compel DIscovery, the COmmISSIOner, through counsel,

ASSIstant Attorney General Tamar Gronvall, Manager of the Tax DIviSIOn of the Office

of the Attorney General, represented to the court that her client considered no other

evidence or documents and that the March 16, 2007 Determination from which appeal

is taken was based solely upon the Commissioner's conclusion, based upon hearsay

statements by Dakota County personnel, that title to the Property was transferred to

Wells Fargo on or before June 11, 2003 Transcnpt, May 21, 2008 Proceedmg At tnal,

the Appellants mvalldated the CommIssIOner's Determmation and proved It maccurate

by producmg the Certificate of Title, recltmg that the Bums, not Wells Fargo, owned the

Property

Under the rule of Thtele v Stztch that thIS court has applIed to numerous appellants,

mcludmg the Bums, the Mmnesota Tax Court was precluded from considenng any other

eVIdence Smce the Bums' proffer of the Certificate of TItle, the ultImate authontative

document WIth regard to the ownership of a Torrens property, trumped the non-sourced

hearsay statements and wntmgs proffered by the COmill1SSlOner and proved that the

Bums, not Wells Fargo, owned the Property, the Mmnesota Tax Court should have

concluded that the Burns were entitled to Judgment as a matter of law.

The Mmnesota Supreme Court should conclude that, based upon the Record before the

Tax Court, as defmed by Thlele v. Stitch, the CommISSIOner's findmgs were clearly



erroneous and not supported by the Record The court should further conclude that

Assistant Attorney General Gronvall's duplIcitouS and dishonest lItIgation conduct IS

grounds to stnke and suppress lItIgatIOn matenals and eVIdence that Gronvall

represented on the Record dId not eXIst Accordmgly, the Mmnesota Supreme Court

should overrule the Mmnesota Tax Court and order the Mmnesota Tax Court to enter

Judgment for the Bums The Mmnesota Supreme Court should further order the

CommIssIOner of Revenue to pay to Kevm Bums the Renters Credit Refund that the

CommIssIoner has WIthheld smce 2003, mcluslve of prejudgment mterest

The PetitIOner addltlonally notes that, even If the Mmnesota Tax Court could consider

matenals and eVidence not consIdered by the CommIssIOner, WhICh, under Thlele v

Sutch, It cannot, the Record stIll would not JustIfy Judgment for the CommIssIOner. More

speCIfically, the Minnesota Tax Court relled upon a "Judgment" entered by a dIvested

state court m the absence of subject-matter JunsdictIOn. The Mmnesota Supreme Court

has repeatedly held that such a Judgment, partIcularly m cases mvolvmg attempts by the

Dakota County DIstnct Court to vest property nghts m derogatIOn of the Torrens Act, tS

Jllegal and vOId and does not have the effect of res Judicata. See, Park Elm Homeowners'

Assn v Mooney, supra, 398 N.W. 2d 643 (Mmn App. 1987) See also Hauser v

Mealey, 263 N.W. 2d 803, 808 (Mmn 1978) Accordmgly, the court should conclude

that the Judgment of the Mmnesota Tax Court IS clearly erroneous and contrary to law on

substantive as well as procedural grounds and should not be permItted to stand.

Fmally, even If the Dakota County Court had JunsdictIOn to adjudIcate the Bums-Bank

of Amenca claIms, WhiCh It illd not, and even If the CommISSIOner had conSIdered

addItIonal eVidentIary matter, whIch he and hIS attorney conceded that he dId not, the



Appeilants brought forth credIble eVIdence of fraud and other Impropnetles that they

attempted to mtroduce at tnal and that the Tax Court wrongfully and Improperly

frustrated and obstructed.

The PetItIOner submits that, regardless of whether the presIdmg judge IS favorably

dIsposed to hIm, the co-Appellant, and/or theIr clmms and regardless of personal

relatlOnships and reportmg structures between the judge, the governor, hIS wIfe, and/or

the chief Justice of thIS court, he has a due process nght to present and prosecute hIS

case, mcludmg, but not lIrmted to, the nght to Issue compulsory process to compel

WItness testimony, m thIS case by attorneys Schiller and Wllford, m hIS favor Based

upon the attorney affIdaVIts and certificatlOlls of Mmnesota attorneys, Zdrazll, BeIsel,

Lanners, and HIlgendorf and the recorded admISSIOns of Bank of Amenca counsel

KUCInski, who testIfied m depOSItIOn that Bank of Amenca was not of record as a

mortgagee or aSSIgnee of a mortgagee, there IS lIttle doubt that, had the Petltloner been

permitted to call and compel thIS testImony and Schiller's admISSIOn that she

rehnqUlshed her clIent's claims because Bank of Amenca's "conveyance" of the

Property was contrary to law 1 the Petltloner would have estabhshed entItlement to

judgment as a matter of law

The Minnesota Tax Court completely usurped and frustrated thIS nght, an abuse of

dIscretIOn that IS properly rmsed to thIS court on appeal. Accordmgly, the Mmnesota

Supreme Court should Issue an order of vacateur, declanng the judgment of the

Mmnesota Tax Court a nullIty



POINT III

THE PETITIONER HAS ESTABLISHED ENTITLEMENT TO MANDAMUS AND
PROHIBITION ON GROUND THAT THE ACTIONS OF THE LOWER COURTS
FROM WHICH APPEAL IS TAKEN AND REVIEW SOUGHT ARE AN
UNCONSTITUTIONAL TAKING OF THE PROPERTY WITHOUT JUST
COMPENSATION AND WITHOUT DUE PROCESS OF LAW IN VIOLATION OF
THE FIFTH AMENDMENT TO THE UNITED STATES CONSTITUTION AND THE
LAWS OF THE STATE OF MINNESOTA

A takmg IS an actIOn by government that depnyes a person of pnvate real or Imagmed

personal property wIthout due process of law and wIthout Just compensatlOn A

government can effect a takmg m several ways, mcludmg, but not lrmlted to, physIcally

occupymg It and preventIng others from entenng It and conflscatmg by repossessIOn,

followed by property allctlOn

In the Umted States, under the Frfth Amendment to the Um ted States ConstltutIOn,

talong of pnvate real or personal property by the government or Its agents reqmres due

process of law and Just compensatIon The state of Mmnesota and 11s mfenor polItIcal

subdIvISIOns cannot constItutIonally steal or otherWIse appropnate the Bums' personal

real and personal property WIthout notIce, a meamngful heanng before a dIsmterested

and unbIased court that mcludes all adverse clarmants, and Just compensatIOn

Here, the Record as a whole establrshes that the CollUSIve and pervaSIve mvolvement

of state actors, mcludmg but not lImIted to, the WIfe of the governor, the County of

Dakota, the FIrst JudICial DIstnct, and the City of Apple Valley, m a pnvate cIvIl actlOn

operated to prevent the Bums from knowmg and exercIsmg theIr legal nghts WIth the

mtended result of separatmg the Bums from theIr property. WhIle Bank of Amenca and

Its purported aSSIgnees, Wells Fargo and RA Ungerman, were the nommal plamtIffs,

the movmg spmt was arguably the state of Mmnesota and Its employees, agents,



officers, attorneys, and mfenor polmcal subdIvIsIOns. Moreover, state actors not only

dId not accord the Burns theIr constItutIOnal and due process nghts to a due process and

to Just compensatlOn but actIvely conspned and schemed to depnve them of these nghts

for polItICal and monetary gam, a VIOlatiOn of the Fifth Amendment to the Umted States

ConstltutlOn and an mtrmsiC and extnnsiC fraud.

Exceptmg the Umted States Supreme Court, the MInnesota Supreme Court IS the final

arbIter of the constItutIonal nghts of the people of the state of Mmnesota and IS also

responsIble for regulatIOn of the practICe of law and for attorney and JuchcJaI dISCIplIne.

The authonty of the MInnesota Supreme Court to Issue wnts of mandamus and

prohIbItIon to remedy defects of Justice perpetrated by legal errors of omISSIOn and

comnusslOn comnutted by mfenor courts and by attorneys and Judges regulated and

supervIsed by the MInnesota Supreme Court IS plenary. AccordIngly, the PetltJOner

moves the court for a wnt for prohIbItIOn, restrammg mfenor Mmnesota courts from

takIng and enforCIng JudICIal actlOn that vlOlates the FIfth Amendment to the Umted

States ConstItutiOn and Mmnesota legislatIve statute and requmng the state of

Mmnesota, Its employees, officers, agents, and attorneys to make restItutIon for pnvate

real and personal property owned by KevIn Burns and Barbara Burns that was

unlawfully seIzed by state actors or at then directJOn wIthout due process of law and

wIthout Just compensatIOn.

A wnt for mandamus IS expressly authonzed under Rule 120 and 121 of the Mmnesota

Rules of CIVIl Appellate Procedure. Mandamus IS a prerogatlve wnt of the common law

and IS Issued by a supenor court to an Infenor court to compel the mfenor court perform

mancL'ltory or purely mInIstenal dutIes correctly



The purpose of mandamus IS to remedy defects of justice It hes m cases where there IS

a clear legal nght m the PetltIOner, but no specIfic remedy for enforcmg that nght. It also

lIes m cases where there IS an aitemat1Ve remedy but the mode of redress IS less

convement, less benefiClal, or less effectual.

Mandamus WIll Issue to compel performance of an act that a tnal court IS clearly

reqUlred to do See, e.g, Rlddle v Rmgwelskl, 451 N.W 2d 372, 373 (MInn App. 1990)

The Petltloner must show that the court had "a clear and present officlal duty to perform a

certam act" McIntosh v Davis, 441 N.W 2d 115, 118 (Mmn 1989)

Mandamus may Issue to compel an mfenor court to exercise Its judgment Examples of

situatIOns where wnts of mandamus have been Issued mclude wnts that have Issued to

compel comphance WIth the mandate of an appellate court followmg an appeal; to

compel the court to proceed to tnal; and to compel the court to appomt counsel to

represent an IndIgent party. Mandamus IS partIcularly appropnate when there IS no

meamngful or adequate remedy at law McIntosh, supra, 441 N W. 2d at 118

It IS frequently stated that mandamus cannot be used "to control JudIcial dIscretIOn"

Riddle, supra, 451 N.W 2d at 373 If the actIOn for whIch the petitIOner seeks to compel

performance IS a dIscretIOnary one, the petitIOner must establIsh that the fmlure to

perform It was so arbitrary and capncIOus as to constItute a clear abuse of dIscretIon.

McIntosh, supra, 441 NW 2d at 118. There IS an Illegal abuse of dIscretIOn III cases

where (1) an order IS made Without or m excess of JunsdlctIOil, (2) the order ]S maIa

fid~s; or (3) the authonty IS mfluenced by extraneous consideratIOns or collateral factors.

A wnt for prohIbitIOn IS expressly authonzed by the Federal Rules of CIvIl Appellate

Procedure and the Umted States Code A wnt for prohIbItion IS Issued by an appellate



court m cases where an mfenor court exceeds Its jUnSdictIOn, acts contrary to the rules of

natural JustIce, or IS deemed headed towards defeatmg a legal nght

ProhIbItIon Issues m response to abuses of JudiCial power and, msofar as It tests the

ablhty of a dIstnct court to act, IS a dIrect attack, To obtam a wnt for prOhIbitIOn, the

petItIOner must show that (1) the lower court IS about to exerCIse JudICial power, (2) the

exerCIse of power IS unauthoIlzed by law; and (3) It Will result m an llljury for whIch

there IS no adequate remedy at law

ProhIbItIOn IS appropnate to obtam reVIew In a case where the effect of an order of

remand IS to extend an ex parte order Without plOvIdmg an eVIdentIary or other heanng

and where appeal IS unaVailable or clearly madequate Other types of orders that have

been successfully reviewed by wnt for prohIbItIOn mclude an order dismIssmg a

counterclaIm and grantmg a party a default judgment

In thIS case, the PetitIoner has estabhshed that the Bums acqUlred mdefeasible tItle to

the Property VIa a Torrens decree regIstered on October 30, 1988 and that the adverse

claImant and Its purported aSSIgnees are not of record and do not have standmg under the

Mmnesota Torrens Act The recordatIOn reqUlrements of the Torrens Act are statutory

There IS no JudICIal dIscretIOn, The adverse daunant has conceded that there was no

delmquency, WhICh IS predICate for a vaIrd foreclosure by a mortgage of record

A state court has attempted to vest property nghts m derogatIOn of the Torrens Act and

m the absence of subject-matter jUnSdictIOn The PetItIOner has no remedy at law to

enforce the Mmnesota Torrens Act that IS as effectual as the extraordlOary remedy of

mandamus,



The Petitioner has also brought forth credible evidence of illegal abuse of discretion.

Specifically, the Record establishes that the lower court acted without or in excess of

jurisdiction; that the lower court issued orders in mala fides; and that the lower court was

influenced by extraneous considerations and collateral factors. The court should conclude

that the Petitioner has established that the lower courts exceeded their jurisdiction and

acted contrary to the United States Constitution and the rules ofnatural justice to the end

ofdefeating the Burns legal rights.

Based upon the foregoing facts, which are readily apparent from the Record, the

Petitioner has demonstrated a clear legal right in the Petitioner, a corresponding duty in

the Respondent, the State of Minnesota and its inferior political subdivisions to uphold

the property owners' indefeasible title, and a want of any other equally effectual and

efficient remedy. Accordingly, the Supreme Court should grant the Petitioner's motion

for a writ for prohibition restraining the Minnesota district court and the Minnesota Tax

Court from enforcing its orders and for a writ for mandamus, requiring employees,

officers, agents, and employees of the state of Minnesota and its inferior political

subdivisions to make restitution and restore to the Burns their indefeasible Torrens title.
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