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II1.

- LEGAL ISSUES
Did the tax court have subject matter jurisdiction over Relator’s appeal?
The tax court held in the affirmative.
Erie Mining v. Comm’r of Revenue, 343 N.W.2d 261 (Minn. 1984).
Gonzales v. Comm ’r of Revenue, 706 N.W.2d 909 (Minn. 2005).
Minn. Stat. § 271.01, subd. 5 (2006).

Is the statute providing that the Commissioner’s assessment is prima facie correct,
constitutional as applied to an assessment based upon unreported income?

The tax court held in the affirmative.

Larson v. Comm'r of Revenue, 581 N.W.2d 25 (Minn. 1998).

Minn. Stat. § 270C.33, sﬁbd. 6 (2006) (formerly Minn. Stat. § 289A.37 (2004)).
Was the Commissioner’s assessment valid even though it did not include notice of
the procedures for filing refund claims and making complaints as provided by the
Minnesota Taxpayers’ Bill of Rights?

The tax court held in the affirmative.

Minn. Stat. § 2'70..060.3, subd. 3 (2004).

MBNA America Bank, N.A. v. Comm’r of Revenue, 694 N.-W. 2d 778 (Minn. 2005).

Was the tax court s determmatlon of Relator’s taxable income reasonably supported
by the evidence as a whole?

The tax court held in the affirmative.
Bond v. Comm’r of Revenue, 691 N.-W.2d 831 (Mimn. 2005).
Dreyling v. Comm’r of Revenue, 711 N.-W.2d 491 (an 20006).

Manthey v. Comm’r of Revenue, 468 N.W.2d 548 (Minn. 1991).



STATEMENT OF THE CASE

By Order dated June 15, 2001, Respondent Commissioner of Revenue _ (the
“Commissioner”) assessed Relator Deanna L. Byers (the “Relator”) unpai.d individual
income tax, penalty and interest for the taxable years. 1996, 1997 and 1998 (the “years in
- dispute”) (Commissioner’s Appendix (C.A)) 40-42). Because Relator had not filed her
own tax returns for the years in dispute, the Commissioner based his Order on returns he
prepared based upon documented sources of mceme (C.A. 34-40). Relator filed a request
for reconsideration with the Commissioner on August 1, 2001 (C.A. 43-52). On August 9,.
2001,. the Commissioner issued a Notice of Determinaﬁon on Appeél, sfﬁrming the
June 15, 2001 Order in all respects (C.A. 53-55). On November 5, 2001, Relator appealed
to the Mlnneseta Tax Court, stating that the reasons for appeal included a “naked
assessment of taxes, interest and penalties and misapplication of tax laws” (Relator’s
Appendix (R.A.) 1-2).

'On October 9, 2003, the Tax Court, the Honorable Kathleen H. Sanberg presiding,
noting that Relator had raised constitutional issues over which the tax court does not have
orlgmal jurisdiction, sea sponte 1ssued an Order pursuant to Erie Mining Company v.
Comm’r of Revenue, 343 N.W.2d 261 (Mlnn 1984), transferring the case to Hennepm
County District Court (C.A. 58—60). That _Order was ﬁled with the Hennepin County
District Court on September 15, 2004 (Return to Writ of Certiorari (R.W.) #51).
Following a hearing on December 8§, 2004, the Hennepin_ County District Court, the
Honorable Marilyn B, Rosenbaum presiding, issued an Order on December 9, 2004,

transferring the case back to the tax court (C.A. 61-62).



The matter came on for trial on October 26, 2005. Relator moved to amend her
Notice of Appeal raising what she claimed to be a new constifutional issue — the
constitutionality of Minn. Stat. §289A..37 — and asserting for the first time that the
Assessment was invalid for failure to provide her with complete notice of her rights under
the Taxpayers’ Bill of Rights (Trial Transcript (T.) qt 4; R.A. 17-25; RW. # 32). The tax
court granted the motion (T. 12-13)." Relator moved for a stay of the proceedings ana
referral of the new constitutional claim to district court (T. 13-14). The tax court declined
to immediately stay the proceedings, and indicated that it would préceed with the trial on
the legal and factual issues over which it had jurisdiction, and would refer the
constitutional issue to tile district court after trial (T. 16-17, 125-27). The court fu;ther
indicated that if the district court transferre& the issue back, the tax court would ask the
parties to include that issue in their post-trial briefs (T. 125-27). The tax court also denied
the Relator’s request for a stay to file an interlocutory appeal (T. 17).

On November 2, 2005, the Tax Court issued an order staying proceedings, and
referring the constitutional issue raised in Relator’s Amended Notice of Appeal to the
district court (.C.A.‘63-'6'5;_ R.W. #21). On November 7, 2005, the district court issued an
Order of Transfer, reféfring the matter back to to tﬁe tax cour’f for decision (C.A. 66;
R.W. #21). By letter éent to fhe parties on November.30, 2005, the tax court set a briefing

schedule (C.A. 67, RW. # 20).

! The tax court was inclined to deny the motion to amend because Relator had twice
failed to comply with the court’s instructions for doing so and because the case had been
delayed more than once (T.4-13). After the Commissioner, however, indicated he had
previously consented to the amendment and did not now object, she allowed it (T. 11-13).



After briefing was completed, the tax court .issued its Findings of Fact, Concluéions
of Law and Order for Judgment on April 4, 2006, affirming the Commissioner’s Order of
August 9, 2001 (C.A. 68-80). The tax court found that Relator received taxable wages and
concluded that she was liable for taxes, penalties, interest and other charges as assessed by
the Commissioner for the years in dispute. In addition, noting that the distﬁct court had
- twice transferred jurisdiction to the tax court over constitutional issues, the tax. court
rejected Relator’s legal arguments that: (1) the tax court lacked jurisdiction; (2) the
' aséessment was invalid because Relator did not receive information on the procedure for

filing reﬁl_nd claims and taxpayer complaints as required by Minn. Stat. § 270.0603,
subd. 3; (3) Minn. Stat. § 289A.37 was unconstifutional; (4) wages are not ta);able
inco’me;_ and (5) the state lacks authority to tax income because the sixteenth amendment
was-never ratified.

Relator filed a motion for rehearing, amended ﬁndings of fact and conclusions of
law, and a new trial asserting, inter alia, that she had not received notice of the
November 2, 2005 transfer to the district court or the November 7, 2005 transfer back to
tax c_(_)u;t_(R._W. 14 & 15). Relator waived any hearing on the motion and the tax court

| considérga‘d it based upon the parties’ written submiséions.

On June 27, 2006, the tax court issued an order granting Relator’s motion in part
(C.A. 81-85). The court observed that upon review of Rélator’s motion, it learned' that
because of a clerical error, the tax court had not sent the parties written notice of the
November 2005 Erie transfer. Accordingiy, the court fransferred the matter to the district -

court for either a determination of the sole constitutional issue raised in the amended notice



of appeal or for transfer back to the tax court. The court also directed the Tax Court -
Administrator to set the matter on for hearing on the constitutional issue raised in Relator’s.
amended pieadiﬁg if the district court referred the issue to the tax court. The tax court
denied Relator’s motion in all other respects.

After Relator waived a hearing, on August 24, 2006, the Hennepin County District
Court issued an Order transferring all constitutional issues to the tax court for decision
(C.A. 86-87). Relator also waived further hearing in tax court but in wﬁtten submissions
asked the court to conclude: (1) that it did not have jurisdiction over the appeal because it
had not properly transferred the constitutional issues to the district court; and (2) that
Minn. Stat. § 289A.37 was unconstitutional (R.W. #4).

On January 11, 2007, the tax court issued an Order again affirming the Order of the
Commissioner of Revenue dated August 9, 2001 (C.A. 88-94). Th.e tax court concluded
first that it had subject matter jurisdictién over all of the issues;—constitutional and

otherWisew—réised in the Notice of Appeal and Amended Notice ;)f Appeal. The taxl court
also concluded that Minn. Stat. § 289A.37 is constitutional.

The tax court issued Notice of Entry of its order on January 27, 2007. Relator

timely filed a Petition for Writ of Certiorari on March 22, 2007.

STATEMENT OF FACTS

Relator’s Failure to File Tax Returns.
Relator filed joint Minnesota individual income tax returns with her husband,

Ronald E. Byers, for the tax yeafs 1994 and 19935 (T. 58-59). On or about April 20, 1996,



Relator sent an affidavit to the Mﬁmesota Department of Revenue in which she essentially
stated that she had recently become convinced that she was not obligated to pay individual
income faxes and was not subject to withholding for that purpose (T. 25, 59; Trial Exhibit
(Ex.) 100). Relator sent the same affidavit to twenty eight other lécal, state and federal
appointed and elected officials (T. 31; Ex. 114). She did not ﬁlg Minnesota Individual
Income Tax Returns for tax years 1996, 1997 and 1998 (the “years in dispute”}T. 58).

On or about April 20, 1996, Relator also sent what she entitled a “Notice of
_Revbcation” to the Intémal Revenue Service (IRS), “revoking” the United States
individual income tax returns and attachments she had filed with the IRS for the years
1965 through 1995 -(T. 33; Ex. 117). On or about April 22, 1996, Relator’s husband,
signing as Pre'sidcnt_of Gleﬁ Lake Bakery, sent a letter to the I_RS enclosing a “Certificate
of Exemption from Withholding In Lieu of W-4” completed by Relator in which she
certified that she was exempt from all federal fax withholdings and stated that she had
incurred no tax liability in the “past year or in previous years” and would not knowingiy do
so in the “current 'year' or future years.” (T.31-32, 100-02; Exs. 115, 117). In his letter,
Mr. Byers stated: “It is our understanding that our employee is a non-privileged ‘natural
bomn free citizen’ of the United States of Ameﬁc.a, and thus is not subj(f:ct to withholding aé
claimed” (Ex. 115) (emphasis added). In addition, the letter stated that pursuant to the
Internal Revenue Code, “we are not held responsible for, and instead are relieved from-
withholdings of, federal taxes that are otherwise required to be withheld in accord with

your Form W-4.” (Id.).



On or about April 30, 1996, the IRS sent a letter td Relator stating, inter alia, that
the IRS is authorized to imposé an income tax (T. 33, 102; Ex. 116). Relator responded in
a letter dated May 6, 1996 (T. 33; Ex. 118). Among other things, Relator challenged the
IRS’ jurisdiction over her on the grounds that she received “ﬁages for [hef] labor, not
[taxable] income.”(Ex. 118) (emphasis in original}. - |

The IRS Determination.

On or about November 4, 1999, the IRS sent Relator a letter indicéting that it had
not received a Federal income tax return from her for the years in dispute, and asking that
she mail them by December 5, 1999 (T. 34, 102-03; Ex. 119). In her response, Relator
asserted that she had concluded from her analysis of the Internal Revenue Code that
“wages, salaries and compensation for services” do not fall within the definition of
“income,” and that she therefore had no taxable income. (T.34; Ex. 120).

On May 30, 2000, the IRS sent Relator an Examination Report for the tax years in
dispute (T. 36-37, 103-04; Exs. 122, 124). The IRS prepared the Examination Report
based upon W-2’s for Relator it had received from the Social Securify Administration
(T. 106). Employers are required by law to provide W-2’s to each employee each_year and
to file them with -the Social Security Administration, which in turn, transmits. thét'
information to the IRS (T. 106-07, 113-14; Exs. 127, 128 & 129). Employers submit the
W-2’s together with a W-3 on which they report the total number of statements they are
filing, | and information about the amounts of compensation paid, and taxes- withheld

(T. 113; Exs. 127, 128 & 129). Employers sign W-3"s under penalty of perjury (/d.).



The Examination Report asserted that Relator earned wagés which she had not
reported of $47,240, $46,500, and $41,650. for the tax years 1996, 1997 and 1998
respectively (T. 106; Ex. 124). Based upon those wages, the Examination Report asserted
that Relator was liable for tax deficiencies of $8,965, $8,641 and $7,166 for the tax years --
71996, 1997 and 1998 respectively, as well as commensurate penalties as provided by the -
Internal Revenue Code .(T. 105). The deficiency for 1996 credited Relater for $534 in
taxes that had been withheld from her wéges (T. 106).

The Examination Report instructed Relator to sign and return it if she agreed to the
proposed deficiencies (Ex. 124). Relator did not do so but responded with a letter nearly‘
identical to those she sﬁbmitted in response to the IRS’s letter of November 4, 1999, and
included the same attachments (T. 37; Ex. 123).

On September 29, 2000, the IRS issued Relator a Notice of Deficiency for the years
in dispute along with an explanation of tax Vchanges (T. 38, 107-08; Exs. 125, 125A). The
Notice of Deficiency noted the same amount owed in tax and penalties as contained on the
Examinatioﬁ Report (T. 108). Relator had 90 days within which to petition the United
States T.ax Court for a redetermination of the deﬁciency (T. 107; Ex. 125). She did not do
so (T. 114). She did, however, send a letter to the IR_S dated October 18, 2000, asserting,
inter lalia, that the Internal Revenue Code did nqt impose a tax “on the income of U.S,
citizens living and domiciled in the United States, whose income is derived from sourées

within the United States.” (T. 39-40; Ex. 126).



The Commissioner’s Review of Relator’s Wage Information.

On or about March 7, 2001, the IRS provided the Minnesota Commissioner of
Revenue .(the “Commissionel”) with a federal audit report--a Statement of Income Tax
Change--reporting the chénges it had made to Relator’s federal income tax liability for the
tax years in dispute as 'reﬂected on the Examination Report and Notice of Deﬁciéncy
(T. 60; Exs. 101, 124, 125 & 125A). The Commissioner also received from the IRS a

- transcript of the W-2 informatién the IRS had received for Relator for the tax years in
dispute (T. 64; Ex. 102). The transcript documented that Relator had received from the
Glen Lake Bakery the amounts of wages shown on the other IRS documents (T. 62-64;
Exs. 101, 102,124, 125 & 125A).

The Commissioner also reﬁeived information about Relator’s wages for the yéars in
disputg from .the Minnesota Department of Economic Security (“DES”) (now known as the
Department of Employment and Economic Development) (T. 66). Speéiﬁcally, DES
provided quarterly wége detail reports documenting that Relator received wages frorﬁ the
Glen Lake Bakery for each quarter during the years in dispute (T. 66-68, 88-93; Ex. 103).
Employers are required by law to pro_vi_d¢ to DES this quarterly “wage-detaii” information
Ifor each employee for purposes df' éstablishing their unemployment insurance tax _réte

(T.70-71, 93, 94).> The total amount of wages Glen Lake Bakery reported it had paid to

z The DES quarterly reports for 1994 and 1995 as to the wages received by Relator -
and her husband are consistent with the amount of wages they reported on their joint tax
returns for those years (T. 81-82).



Relator for the years in dispute was the same as the amounts the IRS reported to the
Commissioner based on her W-2’s (T. 78-80, 88-96; Exs. 101, 102, 103).

The Commissioner requested from the President of the Glen Lake Bakery, Relator’s
husband Ronald E. Byers,_ a copy of the Wage and Tax Statement the bakery provided to
Relator for the tax years in dispute (T. 85). Byers did not produce anything in response to
the request (/d.). |

The Commissioner’s Assessment and Relator’s Administrative Appeal,

 Because the information the Commissioner obtained from the IRS and the DES
~ showed that Relator had income that exceeded the filing requirements for the tax years in
dispute, the Commissioner sent her a letter, dated April 9, 2001, requeéting that she file
returns (T.72; Ex. 104). The letter informed Relator that if she did not do so, the
Commissioner would prepare. and file returns for her based upon available information
(Ex. 104). In response, Relatbr_sent the Commissioner a letter dated May 9, 2001,
asserting, inter alia, that she believed that wages, salaries and compensation for services
were not taxable income and that she was therefore not required to file returns (T. 26, 72;
Ex. 105). The text of t_he letter is similar to those she submitted to the IRS and she
enclosed the same attachments (Exs. 105, 120, 123).

Because Rélator did not file returns, the Corﬁnﬁssioner iséued an Order, a Notice of
Change.in. Tax, dated June 15, 2001, assessing .Relator Minnesota individual mcome tax,
peﬁé,lties and interest for tax years in dispute (T. 73; Ex. 109). The Order was based upon
returns the Commissioner filed based upon_the inforrﬁation he obtained from the IRS and

the DES showing that Relator received wages from the Glen Lake Bakery in the amounts
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of $47.,240, $46,500 and $41,650 for the years 1996, 1997 and 1998 respectively’(T. 73,
Exs. 106, 107 & 108). Based upon this income, the Commissioner assessed tax in the
amounts of $3,073, $2,995, and $2,588 for tﬁe years 1996, 1997 and 1998 respectively,
along' with penalties and interest (Ex. 109).

Oﬁ Aﬁgust 1, 2001,- Relator submitted a Request for Reconsideration to the
Commissioner, in which she asserted, inter alid, that the assessment was not supported by
evidence, that wages, salaries and compensation for services do not constitute income, and
that Minnesota cannot impose income tax because the 16th Amendment was not ratified
(T.74; Ex. 110). In a Notice of Determination on Appeal dated August 9, 2001, the
Commissioner affirmed the June 15, 2001 assessment (T. 74, 75; Exs. 111, 112). |

Relator’s Trial Testimony. |

At trial, Relator ﬁr_st testified in responsle to questioning by the tax court, that she
did not receive “anything” from the Glen Lake Bakery, including checks or money (T. 19-
20). She claimed that she did not do any work for the bakery and had no connection with
it (T. 20).

| On cross-examination, Relator admitted that the Glen Lake Bakery was previously
| owned and operafed by her husband’s parents (T. 21). She also admitted that at ..some poinf
in time' her husband had purchased the bakery from them, but she claimed not to know
when that hzid_ occurred and said she did not recall if he was the president of the bakery at
that time (T.21-22). She further admitted that she worked at the bakery when her
husband’s parents owned it (T. 22-23, 43, 44). She worked the counter and worked with

~ customers (T. 22-23). When asked whether she received checks or payments for her work,

11



Relator first responded “I don’t remember. Probably, but [ don’t remember” (T. 49). She
- added that she “must have been paid, yeah, somehow,” but said she didn’t remember
hox,.v (d.).
| Relator claimed that she stopped providing services at the Glen Lake Bakery when
her husband purchased it, and that she “did not have ties with it then” (T. 23). She~ also
claimed that she did not receive any money, funds or anything of value from the bakery
after her husband purchased it (T. 49~50).. She claimed that she was unemployed after that
(T. 50). She also claimed that she did not know whether her husband received anything
from the bakery (/d.). |
The court attempted to clarify when Relator stopped workiﬁg for the bakery (T. 43-
'45). Relator claimed that she did not recall but claimed that she had never worked there
after her husband bought it (T. 43). When asked if she could identify when that occurred
by reference tb any life event, Relatbr stated tﬁat she believed that her husband took over
the business when his parents’ health began to fail, but insisted that she could-. not
remember when that occurred or even the time of year (T'. 51-52). She also claimed that
she could not recall when she started working at the bakery but stated that she thought it
was maybe in 1990 (T. 44). | |
Upon further cross-examination, Relator claimed that she did not know whether her
“husband purchased the bakery over a period for time or méde a single payment (T. 45).
She further admitted that she; believed that there was a time when her husband and her
parents worked there togetﬁer, but stated that that did not continue after her husband

purchased the bakery (Id.).
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Rélator also testified that she did not know who kept the books for the bakery
(T. 47-48). She stated, however, that she assumed her husband did after he purchased it
(Id.).

Glen Lake Bakery Subpoena.

The Commissioner subpoenaed Ronald Byers to appear at trial and to produce “all
fecords and information relating to Glen Lake Bakery’s state and federal tax returns, W-2
and W-3 returns, Minnesota Unempldyment Insurance returns and report, and all payment
records relating to the years 1994 through 1999” (T. 85; R.W. # 22 (Subpoena attached to
Ronald E. Byer’s Motion to Quash Subpoena Duces Tecum)). No one appeared in
response to the subpoena (T. 85). When asked by the tax court at the end of the trial,
Relator stated that she was aware that a subpoené had been served on her husband
(T.118). Wﬁen asked if she knew why he did not appear, Relator produced Ronald E.
Byers’ Motio.n to Quash Subpoena Duces Tecum (T. 118, RW. # 22). In the motion,
Byers objected to the subpoena on the grounds that it was unreasonable because it had
been served fewer than four full days before trial and because it directed lﬁm to produce
records for years not at issue in this case (R.W. #22). The tax court aske(i_Relator whether
‘she knew if her husband had records for the Glen Lake Bakery (T. 118). Relator said that
she did not know (T. 118, 120). She also said that she did not know if her husband’s
parents still had any records from the bakery (T. 119).

The tax court noted that Mr. Byers should have presented his motion before trial
(T. 118). She also asked Relator why he did not appear himself (T. 119). Relator said that

she did not know (Id.). She also claimed that she did not talk about the business records
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with him (T. 120). She admitted, however, that she had discussed her case with him (/d.).
She insisted, however, that théy had not discussed the actual documents themselves
(T. 120). The tax court observed that she found “that not to be very credible that you
would discuss this case and you would bring in a motion but not have discussed whether or
- not he has any documents or that—- with regard to the bakery or with regard to himself”
(T. 121). The court continued:

But the books and records of the bakery [covefed by the Commissioner’s

subpoena of the Glen Lake Bakery and Mr. Byers, its president] would show

what had been paid out or not paid out [to Relator]. If there is no payment to

you, the records are going to show that there is no payment, and so I'm—as I

said, I’m not terribly sympathetic because you and your husband have the

means to prove your case, and you’ve chosen and Mr. Byers has chosen not
to appear. :

(Id.).

The tax court then sua sponte considered whether to continue the trial and ask that
the sheriff bring Mr. Byers to trial (/d.). She decided not to do so, however, concluding
that she thought the Commissioner had proved through the government records received
from fhe Glen Lake Bakery that Relator had received income (/d.).

ARGUMENT

1. STANDARD OF REVIEW

Review of tax court decisions is Iimited to whether that court had jﬁrisdiction,
whether its decision was justified By the evidence and in coﬁformity _with the law, or
whether it committed any other error of law. See Minn. Stat. .§ 271.10, subd. 1 (2006).
This Court should uphold the tax court’s decision “where sufficient evidence exists for the

tax court to reasonably reach the conclusion it did.” Hutchinson Tech., Inc. v. Comm'r of
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Revenue, 698 N.W.2d 1, 6 (Minn. 2005) (quoting Green Giant Co. v. Comm’r of Revenue,
534 N.W.2d 710, 711 (Minn. 1995)).

The tax court’s conclqsions of law and interpretation of statutes are reviewed de
n&vo. Id.;  see also A&H Veﬁding Co. v. Commissioner of Revenue, 608 N.W.2d 544,
546-47 (Minn. 2000). This. Court reviews the tax court’s findings of fact to determine
whether sufficient evidence supports the tax court’s decision. Dreyling v. Comm'’r of
Revenue, 711 N.W.2d 491, 494 (Minn; 2006). In doing so, the Court is cognizant of the
fact that the tax court is in the best position to evaluate the credibility of witnesses. Id.
(citing Manthey v. Comm r of Revenue, 468 N.W.2d 548, 550 (Minn. 1991), (holding that
where issues of credibility aré involved, “this court does not substitute its judgment for that
of the tax court on questions of fact, .Ieaving the factual findings undisturbed where the
evidence, as a whole, supports \the decision”). This Court will overrule the tax court only
if it concludes that “the éourt’s decision is clearly erroneous because the evidence as a
whole does not reasonably support the decision.” Bond v. Comm’r of Revenue,
691 N.W.2d 831, 836 (Minn. 2005) (citing Lewis v. Cgunt)) of Hennepin, 632 N.W.2d 258,
261 (Minn. 2001)).

Based .'.up.(‘m these standards, Relator correctly observes that this Court should
review de novo the tax éourt’s conclusions that: (1) it had subject matter jurisdiction over
Relator’s claims; (2) Relator’s constitutional claim has ﬁo merit; and (3) the failure to
provide Relator with notice of her right to file a refund claim did not invalidate the
Commisﬁoner’s assessment. At the same time, this Court should review the tax cqurt’s

findings that Relator had taxable income during the years in dispute only for clear error.
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1I. THE TAX COURT HAD SUBJECT MATTER JURISDICTION OVER RELATOR’S
APPEAL.

It is well-established that the tax court does not have original jurisdiction to decide
constitutional issues. Erie Mining Company v. Comm r of Revenue, 343 N.W.2d 261, 264
(Minn. 1984), (citing Matter of McCannel, 301 N.W.2d 910 (Minn. 1980)). It is equally
well-established, however, that through a pfocess colloquially referred to as the “Erie
shuffle,” the tax court' may obtain such jurisdiction by “transferring the constitutional
| issues to the district court and having the district court transfer the.m back to the tax court.”
~ Gonzales v. Comm'r of Revenue, 706 N.W.2d 909, 911 (Minn. 2005) (citing Erie,
343 N.W.2d at 264). Here, it is not disputed that by its Order dated October 9, 2003, the
tax court transferred the constitutional issues raised in Relator’s original Notice of Appeal
to the district court, and that the district court transferred those issues back to the tax court
for decision by order dated December 9, 2004. Accordingly, Relator concedés that the
Erie shuffle was properly completed at that time and that the tax court initially had.
jurisdiction to consider the constitutional claims raised in her original Notice of Appeal.

Relator afgues, however, that the tax court did not have jurisdiction to decide the
: 'co_nstitutional issue raised in héer Amended Notice of Appeal because, she claims, the court
did not effect a proper Erie transfer of that claim. She argues further that, acc.ordingly, all
p.roceedmgs coﬂducted after the tax court allowed her amendment are “void ab initio,” és
are the orders the tax court issued on the merits of all issues--both constitutional and

otherwise. Rel. Br. at 23. The tax court properly rejected these claims.
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A. The First Erie Transfer Gave the Tax Court Jurisdiction Over Relator’s
New Constitutional Claim :

Initially, although “[o]ut of an abundance of caution,” the tax court completed a
second Erie transfer after Relator amended her Notice of Appeal to raise a coﬁstitutional
issue not expressly pled in her initial Notice of Appeal, that action was not necessary for
the tax court to have subje(_:t matter jurisdiction over that issue. See Tax Court’s Order
dated April 4, 2006 at p. 5 (C.A. 72). The tax court;s October 9, 2003 Order transferred to
the district court “those portions of thé appeal challenging the constitutionality of a statute
or governmental action” (C.A. 59). In turn, the district court’s December 9, 2004 Order
transferred to the tax court for decision “the portions of this appeal involving the
constitutionality of the Minnesota Income Tax Code referred to the District Court for the
Fourth Judicial District by Order of the Tax Court dated October 9, 2003.” (C.A. 62).
These orders were broad enough to transfer to the tax court subject matter jurisdiction over
Relator’s claim, specifically pled for the first time in her Amended Notice of Appeal, that
Minn, Stat. § 289A.37, as apphied 1 her case; was unconstitutional. Relator has cited no

| apposite authority to the contrary.’

3 Cf. Kuiters v. County of Freeborn,430 N.W.2d 461, 464 (Minn. 1988), where this
Court held that the tax court did not have jurisdiction to consider a constitutional issue
raised by the Commissioner in tax court which he had not raised in district court. The
Court commented that “plenary jurisdiction exists in the tax court only when ‘the
constitutional issue is raised in the district court before the case is transferred to the tax
court.””  Kuiters, Id. (quoting McCannel, 301 N.W.2d at 920) (emphasis added by
Kuiters). 1t appears that in Kuiters, the Commissioner had raised no constitutional issues
in the district court before the transfer to the tax court. That is not the case here, however.
There is no question that the district court had transferred the jurisdiction to decide
constitutional issues before Relator raised her “new” constitutional claim.
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B. The Second Erie Transfer was Valid Even Though the Tax Court Did
Not Immediately Stay Proceedings on the Non-Censtitutional Issues.

Nevertheless, observing that the district court’s December 9, 2004 Order did not
explicitly transfer “all prior and future constitutional issues” to the tax court, the tax court
~ effected a second Erie transfer after cbnducting trial on the non-constitutional ié'sues.
Specifically, in its Order dated November 2, 2005, the tax court “ordered the portioﬂ of the
appeal dealing With:the constitutional issues rais.ed in [Relator’s] amended pleadings are
hereby referred to the Hennepin County District Court for decision or for transfer back to
the Minnesota Tax Court.” (C.A. 64). In turn, the district court in its Order of Transfer
dated November 7, 2005, ordered that “the portion of {thé appeal] involving issues of
constitutionality referred to the Hennepin County District Court by Order of the Minnesota
Tax Court dated November 2, 2005 is hereby referred to the Minnesota Tax Court for
decision.” (C.A. 66). After the district court transferréd the case back to tax court, the tax
court issued a briefing schedﬁle (C.A. 67). Then, afterrbrieﬁng was completed, the tax
court issued its Order dated April 4, 2006, deciding all issues--including the constitutional
issues-raised in both the orié,inal and amended notice of appeal (C.A. 68-80). By virtue of
the two Erie transfers there.can'be ﬁo question that at that time, the tax court had subject
matter jurisdiction over all of the consﬁtutional issues raised by Relator as part of her
original and amended notice of appeal.

Relator first questions whether this second Erie transfer even occutred. -The claim
is unsupported. The tax coﬁrt refers to the transfer in its order of April 4, 2006, and the |

Orders themselves are in the tax court’s file. See November 2, 2005 Tax Court Order of
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Referral and Stay of Proceedings and November 7, 2005 District Court Order of Transfer
(R.W. #21); C.A. 63-66).

Relator next argues that even if this second FErie transfer did occur, it was. not
| effcctive to confer jurisdiction in the tax court because the court did not immediately stay
all proceedings after granting her mption to amend the notice of éppeal to raise a new
constitutional claim, but instead conducted a trial with respect to the non-constitutional
issues before transferring the constitutional issues to the district court. Relator relies splely
on Erie to support this argument. Erie, however, provides only that:

If any party raises a constitutional issue, the tax court should stay the

proceedings and refer the constitutional question to the district court. The

district court may either decide the constitutional issue or refer the matter

back to the tax court which will then have subject matter jurisdiction to rule
initially on the constitutional issue. '

Erie, 343 N.W.2d at 264. Relator creates a requirement of an immediate stay by inserting
the word “first” in the ﬁrst sentence quoted abové. The quoted language, however,
contains no requirement that any time a conétitutional issue is raised there must be an
immediate stay of all proceedings--including proceedings concerning issues over Which
the tax court clearly has jurisdiction. FErie certainly does not provide that the tax cﬁurt 1s
_depﬁved .of jurisdi’ction over non-constitutional issues until _thé co'né_tituﬁonai issueé are
properly before it. It simply provides that the tax court does not have jL‘lI’iSdiCﬁOHl over
.constitutional issues until they are referred by the district court. Here, consistent with Erie,
the tax court made no ruling on any constitutional issues until the district court transferred

jurisdiction.
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Moreover, requiring an immediate stay in all cases would be inconsistent with the
tax court’s power to control its docket. See generally, Landis v. North American Co.,
299 U.S. 248, 254~55, 57 S.Ct. 163, 167 (1936) (stating -that “the power to stay
proceedings is incidental fo the power inherent in every court to control the disposition of
fhe cases on its docket with economy of time and effort for itself, for counsel and for
litigation. How this can best be done calls for the exercise of judgment, which must weigh
competing interests and maintain an even balance.” (citation omitted)). Here, in denying
" Relator’s motion for an immediate stay after gran.ting‘ReIator’s motion to amend her
Notice of Appeal at the start of trial, the tax court observed that the case had been
continued many times, that WitIlCSSG_S. were present and the Commissioner was ready for
| trial, and that, despite specific instructions, the Relafor had not followed the proper
procedure for presenting her amendment. In addition, bécause there were no disputed facts
with reépect to the ne.w constitutional issue, there was no need to delay the trial on the
other diSputed.faCtS.d' For all of these reasons, the tax court’s decision to conduét a trial on
the non-constitutional issues before staying the proceedings to refer the constitutional
issues to the district court was a prudent, reasonable exercise of its discretion. The Tax
Court weighed Relator’s desire for- an.- immediate stay against the interest of the

‘Commissioner and the court in proceeding, and after haviilg"determjned that Relator would

4 Relator insists that there was a fact question as to whether the Commissioner sent
Relator notice of her right to claim a refund under Minn. Stat. § 270.0603. . "The
Commissioner, however, never disputed that he did not do so. Moreover, any factual
dispute on this point was not relevant to Relator’s constitutional claim concerning the
burden of proof. '
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not be prejudiced, reefsot_lably proceeded to trial on the issues over whiﬁh the tax court had
excluéive juﬁgdiction_ See Minn. Stat. § 271.01, subd. 5 (2006).
Relator finally suggests that the second Erie transfer was not effective to give the.
tax court jur_isdiction over her appeal because she did not receive notice that it had
~occurred. Relator certainly knew that the trial court intended to initiate the process.
Further, Relator cites no authority to support a claim that lack of notice to the parties
deprives the tax court of jurisdiction granted by district court order.
C.  The Third Erie Transfer Cured any Jurisdictional Defect. |
In any event, any defect as a result of lack of notice was cured when, again in an
abundance of caution, the tax court effectedr a third Erie transfer upon learning that the
transfer orders had not béen served on the parties, and granted Relator’s motion for a new
trial on the new copstitutional issue. See Order of June 27, 2006 (C.A. 81-85). The tax
court then reconsidered its decision on that issuc only after the district court again
explicitly transferred jurisdiction over that claim, and Relator had waived a hearing and
subnﬁtted additional written argument.
The tax court _clgarly had jﬁrisdict.ion to consider the constitutional claims Relator
‘raised in her original Notice of Appeal as well as the non—-cdnstitutiona.l claims at the time
of trial on October 26, 2005. Further, the tax court clearly obtained jurisdiction over the

second constitutional claim by virtue of the subsequent Erie transfers. There simply is no
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support fof Relator’s argument that all proceedings conducted after the court granted her
motion to amend her ﬁotice of appeal to add that claim are void ab initio.
D.  This Court Has Jurisdiction to Consider All of Relator’s Claims.

Even if the tax court lacked jur'isdicﬁon to hear Relator’s second constitutional
claim, this Court need not “remand the case for a new trial and for a proper Erie transfer”
as Relator requests. Rel. Br. at 36. This Court unquestionably has jurisdiction to consider
all of Relator’s claims, including the single constitutional claim Relator presents to this
Court: whether the application of Minn. Stat. § 289A.37 in this case deprived her of
substantive or procedural due process. See Gonzales v. Comm’r of Revenue, 706 N.W.2d
909, 911 (Minn. 2005) (considering constitutional issues on appeal despite the tax court’s
lack of jurisdiction), citing Kuiters v. Countyp of Freeborn, 430 N.W.2d 461, 464 (Minn.
1988)'(same)_ and Minn. Const. art. VI, § 2 (conferring upon Supreme Court “appellate |
jurisdiction in all cases™). As discussed in Argument 111 below, this claim easily fails.

HI. THE STATUTE PLACING THE BURDEN OF ESTABLISHING THE INCORRECTNESS

OR INVALIDITY OF A COMMISSIONER’S ASSESSMENT ON THE TAXPAYER IS
CONSTITUTIONAL.

Relator next challenges the constitutionality of the statute placing the burden of
establishing the incorrectness or invalidity of an assessment made by the commissioner,

Now codified at Minn. Stat. § 270C.33, subd. 6 (2006), the relevant provision states:
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A return or assessment of tax made by the commissioner is prima facie
correct and valid. The taxpayer has the burden of establishing its
incorrectness or invalidity in any related action or p_rpceeding.5

In reviewing this challenge, the Court is guided by the principle that statutes are presumed
constitutional, and a court;s power to declare a statute unconstitutiona.l must be exercised
“with extreme caution.” Walker v. Zuehlke, 642 N.W.2d 745, 750 (Minn. 2002); see also
 Council of In_dep‘ 't Tobacco Mfrs. of America v. State of Minnesota, 713 N.W.2d 300, 305
(Minn. 2006} (courts make every presumption in favor of statute’s éonstitutionality).
Accordingly; to invalidate Minn. Stat. § 270C.33, subd. 6 (2006), Relator must establish its
unconstitutionality “beyond a reasonable doubt.” Walker, 642 N.W.2d at 751. She cannot
do so.

Relator argues that by placing the burden of proof on the taxpayer, rather than the
commissioner, Minn. Stat. § 270C.33, subd. 6 (2006), violates due process under the ‘state
and federal constituti_ons. This Court rejecﬁed this very argument in Larson v. Comm'r of
Revenue, 581 N.W.2d 25 (Minn. 1998) where it interpreted the predecessor statute then in
effect--Minn. Stat. § 289A.37, subd. 3. Repeating its earlier hoiding in F-D Qil Co. v.
Comm’r of Revenue, 560 N.W.2d 701, 707 (Minn._ 1997), the Court reasoned: “Placing the
burden of proof on the taxpaYer in civil tax cases is in accordance with the. common-law

principle of placing the burden on the party who has particular knowledge of the relevant

5 As did the parties and the court below, Relator cites to Minn. Stat. § 289A.37,
subd. 3. That provision was repealed by Laws 2005, ¢. 151, art. 1, § 117, eff. Aug. 1,
2005, and recodified, with no amendments, at Minn. Stat. §270C.33, subd.6.
Accordingly, Minn. Stat. § 289A.37, subd. 3 had been repealed at the time of trial on

October 26, 2005.
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facts.” Larson, 581 N.W.2d at 30; accord Wybierala v. Comm’r of Revenue, 587 N.W.2d
832, 836 (Minn. 1998) (holding that the burden of proving the accuracy of a jeopardy
assessment 1s properly.placed on the taxpayer, while the burden of proving that aésessment
or collection was in jeopardy is on the Commissioner). As the Court also stated “The
Legislature is free to determine the burden of proof if it chooses.” F-D 0Oil Co., 260
N.W.2d at 707-08. ‘
The federal courts have similarly rejected due process challenges to 26 U.S.C.
§ 7453 and U.S. Tax Court Rule 142(a), which likewise provide that an LR.S. assessment
is generally presumed valid, and_ that the taxpayer has the burden of demonstrating the
assessment’s invalidity. See, e.g., Wilcox v. Commissioner, 848 F.2d 1007 (9th Cir. 1988).
Indeed, .in Rockwell v. Commissioner, 512 F. 2d 882, 887 (9th Cir. 1975), the court
commented that the taxpayer’s argument that imposing the burden of persuasion on him
denied him due process of law “borders on the frivolous.” The court reasoned that the
taxpayer “knows the facts” and therefore, “[i]t is not at all unfair to place on the
taxpayer the burden of persuading the trier of fact, in this case the Tax Court.” Id. ‘The
court also obsérved that “[i]n tax matters, the Congress can condition the taxpayer’s right
to contest the validity of a tax assessment prettyl niuch as it'sées fit” Id citing Cheatkam
v. United States, 92 U.S. 85, 88-9 (1875);. Graham v. Du Pont, 262 U.S. 234, 254-5,
43 S.Ct. 567 (1923); Phillips v. Commissioner, 283 U.S. 589, 595, 51 S.Ct. 608 (1931);
Helvering v. Taylor, 293 U.S. 507, 515, 55 S.Ct. 287 (1935); Lucas v. Structural Steel Co.,
281 U.S. 264, 271, 50 S.Ct. 263 (1930). The court concluded: “One Would have thought

that, if there were a constitutional defect in Rule 32 (now Rule 142(a)), the Supreme Court
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would long since héve found it.” Jd. The same can be said about Minn. Stat. § 289A.37,
subd. 3 and Minn. Stat. § 270C.33, subd. 6. If there were a constitutional defect in placing
the burden of proof on taxpayers, Wﬁich has been part of Minnesota law since the income
tax was established in 1933, the Supreme Court would long since have found it.

Relator argues, hov;/ever, that the presumption of correctness should not be applied
to the Commiissioner’s asseésment in this case because it involves an allegation that she
received unreported income. To support her argument, she cites to a number of federal
decisions that comment that the presumption does not apply to a “naked assessment” of the
IRS Commissioner. See generally, Day v. Commissioner, 975 F.2d 534, 537 (8th'Cir.
'1992). A “naked assessment,” however, is one made “without any foundation whatsoever,
or without some predicate supporting evidence.” Ferguson v. United States, __F.3d __,
2007 WL 1225379 (Sth Cir. 2007) (citing Dodge v. Commissioner, 981 F.2d 350, 353
(8th Cir. 1992). see also, United States v. Janis, 428 U.S. 433, 441, 96 S.Ct. 3021, 3026
(1976) (finding “naked assessmenf’ where records supporting it were excluded from
evidence or non-existent). Here, the Commissioner’s assessment was supported by ample
foundation.

Initially, the assessment was supported by the W-2 iﬁfonnation the Gl_en' 'Lak.e.
Bakery provided to the Social Security Administration under penalty of petjury
(subsequently referred to the IRS), which documented that Relator had received wages |
from the bakery during the tax years in dispute. In addition,.the assessment was supported
by the quﬁrterly wage detail the Glen Lake Bakery submitted to the DES for

unemployment insurance purposes, which similarly documented that Relator had received
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wages from the bakery. duﬁng the years in dispute. Further, the IRS and the DES reported
the same amount of wages tior Relator, thereby corroborating the accuracy of each other’s
information. There is no reason then for the presumpﬁon not to apply. |

Further, contrary to Relator’s claim, the Commissioner did demonstrate a link
between Relator and the income in dispute. Specifically, through her own admission, the
Commissioner estéblished that Relator had indeed worked for the Glen Lake Bakery at one
time. Moréover, the Bakery was first owned by her husband’s parents and then by her
husband. In addition, in 1996, the first year in dispute, Relator completed a certificate of
withholding exemption which her husband, as President of Glen Lake Bakery, submitted to
the IRS identifying Relator as “our employee.”

Finally, as the tax court stated, thé court did not apply the presumption in this case.
In'stead,.the court weighed the evidence submitted by the Commissioner, which it found
credible, against the evidence Relator offered, which it considered vague and evasive. The
tax court then found that the preponderance of the evidence showed that Relator earned the
taxable income reported on the assessment. As 'discussed in Argument V below, this
finding is 'reas_oﬁably supported by the evidence. |
IV. THE C.OMMI.SSIONER"S ASSESSMENT WAS VALID EVEN THOUGH IT .DID Not

EXPLAIN THE PROCEDURES FOR FILING REFUND CLAIMS OR TAXPAYER
COMPLAINTS AS PROVIDED BY THE MINNESOTA TAXPAYERS’ BILL OF RIGHTS.

| Relying on Minn, Stat. § 270.0603, subd. 3 and this Court’s decision in MBNA
American Bank v. Comm'r of Revenue, 694 N.W.2d 778 (Minn. 2005), Relator argues that

the commissioner’s assessment was invalid because it did not explain the procedures for

26



filing refund claims or taxpayer complaints as required by the Minnesota Taxpayers’ Bill
of Rights. Neither the statute nor MBNA supports this argument.

Because Relator did not file tax returns for the years in dispute; the assessment was
issued under Minn. Stat. § 289A.37, subd. 1(a)(2004), which at thé time of the assessment
“ provided in relevant part:

When no return has been filed, the commiss_ioner.Q. may send an order of

assessment under this subdivision. The order must explain the basis for the.
assessment and must explain the taxpayer’s appeal rights.®

Relator does not dispute that both the Commissioner’s June 15, 2001 and August 9, 2001
assessments properly explained her appeal rights. Specifically, the June 15, 2001 Notice
of Change in Tax informed Relator that she had 60 days to appeal either informally with
the Department of Revenue or formally with the Minnesota Tax Court (C.A. 40-42).
See Minn. Stat. § 289A.65, subds. 1 and 4 (2().04)7 (setting forth taxpayer’s right to obtain
reconsideration by the commissioner of an order assessing tax) and Minn. Stat. § 271.06,
subds. 1 and 2 (setting forth right to appeal to the tax court from an order of the
commissioner). The August 9, 2001 Notice .of Determi_natién on Appeal Iikéwise infoﬁned
- Relator of her right to appeal to tax court Wiﬂﬁn 60 days from the notice date (C.A. 53—55).
See Minn. Stat; § 289A.65, subd. g (2'0()-4)18 (séffing férth right to appeal administrative

determination to the Minnesota tax court under section 271.06.) Relator, of course, first

6 Minn. Stat. § 289A.37, subd. 1 (2004) was fepealed by Laws 2005, C.151, art. 1,
§ 117. The various requirements set forth therein have been recodified in Minn. Stat.

§ 270C.33, subds. 2, 3 & 4 (2006).
7 Minn. Stat. § 289A.65 has been recodified at Minn. Stat. §' 270C.35 (2006).
8 Minn. Stat. § 289A.65 has been recodified at Minn. Stat. § 270C.35 (2006).
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exercised her right to obtain administrative review of the Jume 15, 2001 assessment
(C.A. 43-52), and then exercised hér right to appeal to tax court from the commissioner’s
denial of her administrative appeal. (R.A. 1-2).

Relator asserts, however, that thé assessments did not inform her of the procedures-
for filing refund claims and filing of taxpayers complaints under an ‘Stat. § 270.0603 —
the Minnesota Taxpayers’ Bill. of Rjghts, which was enacted in 1990.° Minn. Stat.
§ 270.0603, subd. I provided that the Commiséioner shall ‘_‘prepare statements that set
forth in simple and non-technical terms” certain rights and obligation of the department of
revenue and the taipayer during anl audit including, inter alia, “the procedures for filing
refund claims and filing of taxpayer cdmplaints.” See Minn. Stat. § 270.0603, subd. 1(3).
Minn. Stat. § 270.0603; subd. 3 provided that such statements “must be distributed by the
commissioner to all taxpayers contacted with respect to the determination or collection of a
tax, other than the providing of tax forms.”

The procedures for filing claims are set forth in Minn. Stat. §§ 289A.40 and
289A.50. Minn. Stat. § 289A.40, subd. 1 (2006) provides inter alia that a claim for refund
of an overpayment of state tax: |

[m]ust be filed w1thm 3 and 1/2 years from the date prescribed for filing the

turn, *** or one year from the date of an order assessing tax *** , upon ~

payment in full of the tax, penalties, and interest shown on the order or return
made by the commissioner, whichever period expires later.

Under Minn. Stat. § 289A.50, subd. 7(a), if a taxpayer is notified that the commissioner

has denied a refund claim in whole or in part, the taxpayer may (1) file an administrative

9 Minn. Stat. § 270.0603 has been recodified at Minn. Stat. § 270C.28 (2006).
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appeal or an appeal with the tax court within 60 days after issuance of the commissioner’s
notice of denial; or (2) may file an action in the district court to recover the refund within
18 months of the date of the denial of the claim by the commissioner. See Minn. Stat.
§ 289A.50, subd. 7 (a) (1) & (2) & (b) (2006)."°

The Commissioner does not dispute that the assessments did not set forth the option
provided by these statutes of paying a disputed assessment, filing a claim for refund and
upon denial, bringing a claim for a refund in tax court or district couﬂ.. Relator argues that
this fﬁﬂure invalidates the assessment. The plain language of the statute, however,
expressly precludes such a claim. Minn, Stat. § 270.0603, subd. 3 (2004) provided that
~ “Failure to receive the statement [of procedures for filing refund claims and filing of
taxpayer complaints] does hot invalidate the determination or collection action.” Fuﬁher,
the taxpayer in MBNA conceded that this statute “makes clear that the actual determination
of the tax in the order of the assessment remains valid”. despite the absence of the
statements required byl the Taxpayers’ Bill of Rights. MBNA, 694 N.W.2d at 782, The
taxpayer in MBNA simply argued, and this Court agreed, that because Minn., Stat.
§ 270.0603 did not provide notice of the.p_roce_dures for filing refund claims, it did not
ﬁigger the 6ne-year period for ﬁling. those claims providéd under Miﬂn, Stat. § 289A .40,
subd. 1. Therefore, the Court concluded that MBNA s refund claim, which was filed more

than one year after the assessment in dispute, was not time-barred. This case of course,

19 Minn. Stat. § 289A.50, subd. 7 (d) goes on to provide that if the commissioner has
- not issued a denial .of a refund claim within six months of filing, the taxpayer may bring a
- refund action in district court or tax court upon expiration of that period.
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does not involve a refund claim, nor does it involve any claim by the Commissioner that
Relator’s claim is untimely. Therefore, MBNA has no bearing on its resolution.

Relator argues that the statute does not preclude her claim because it addresses only
a situation where a taxpayer does not “receive” the required notice and not a situation
where the commissioner does not even send a notice. Rel. Br. at 30-31. That argument
fails. Minn, Stat. § 270.0603, subd. 3 unambiguously provides that a taxpayer’s “failure to
receive” the notice does not invalidate the assessment. The statute does not distinguish
between situations where the notice was sent and ﬁot received and where the notice was
not sent at all. Here, the assessments themseives do not include the notice and the
Commissioner does hot dispute that Relator did not otherwise receive such notice. Under
the statute, the assessment is nevertheless valid.

Further, Relator’s suggestion that MBNA could be distinguished to invalidate the
assessment in fhis case fails. As in this case, MBNA did ‘not receive the notice at issue. In
addition, as in this case, the disputed assessments in MBNA did not set forth the procedures
for filing a refund claim. Further, it can be implied from the decision in MBNA that the
notice was not otherwise sent to MBNA by the Commissioner. If it had? the
Commissioner undoubtedly would have presented that fact to the court. Under both
MBNA and the statute, the deiermim'ng fact is whether the taxpayer received the notice.

In sum, none of Relator’s arguments has any merit. Relying on the plain language

of the statute and this Court’s decision in MBN4, the tax court properly concluded that the
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commissioner’s assessment was valid even though it did not set forth the procedures for
filing refund claims or making taxpayer complaints.’

V. SUFRFICIENT EVIDENCE SUPPORTS THE TAX COURT’S FINDINGS THAT RELATOR
- RECEIVED TAXABLE INCOME DURING THE YEARS IN DISPUTE. :

Relator finally challenges the tax court’s factual findings that s.he received taxable
income‘during the years in dispute. As stated above, when reviewing the tax court’s
findings of fact, this Court’s review is limited to determining whether sufficient evidence
exists to support the tax court’s decision. Dreyling v. Comm’r of Revenue, 711 N.W.2d
491, 494 (Minil. 2006). This Court does not éubstimte its judgment for that of the tax court
and will .leave the factual findings undisturbed where the evidence, as a whole, supports
the decision. Manthey v. Comm'r of Revenue, 468 N.W.2d 548, 550 (an 1991). Before
overruling the tax court’s findings of fact, this Court “must conclude that the court’s
decision is élearly erroneous because the evidence as a Wholé does not reasonably support
the decision.” Bon.d v. Comm 'r of Revenue, 691 N.W.2d 831, 835-36 (Minn. 2005).‘ .

Based upon these standai‘ds, the tax court’s findings of fact must be affirmed.

Evidence as a whole supports the tax court’s findings that Relator received wages from the

1 Relator suggests that had she been informed. of the right to file a refund claim, she
may have chosen that option to contest the Commissioner’s assessment. She exercised her
right to direct appeal, however, and would not be entitled to-bring two separate claims.
Further, any such claim would now be time barred. The Minnesota Taxpayers’ Bill of
Rights, which has now been recodified at Minn. Stat. § 270C.28, has been amended to
provide that not only does failure to receive the notice not invalidate the determination or
collection action, it also does not “affect, modify, or alter any statutory time limits
applicable to the determination or collection action, including the time limit for filing a
claim for refund.” See Minn. Stat. § 270C.28, subd. 2 (2006). This amendment was
effective for claims for refund filed after October 31, 2005. See Minn. Sess. Laws 2005,
Special Session, Ch. 3, Art. 11, Sec 3, modifying Minnesota Statutes 2004, section
270C.28, subd, 2, Laws 2005, chapter 151, article 1, section 26.
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Glen Lake Bakery during the years in dispute in the amounts reported on the
Commissioner’s assessment. - The Commissioner presented evidencé from two
independent sources--the IRS and the DES--which documented that the Glen Lake Bakery
reported to those two entities that it paid Relator the disputed wages. Moreover, contrary
to Relator’s explicit denial that she worked at the Glen Lake Bakery after her husband
bought it, and implicit denial that she worked there at all during the periods in disﬁute,
Relator’s.hu'sband submitted a document to the IRS in 1996, the first year in dispute,
referring to Relator as “our employee.”

In response to the Commissioner’s evidence, Relator offered only what the tax court
found were “vague and evasive” statements to the effect that while she had once worked at
the Glen Lake Bakery, she did not do so during the periods in dispute. She could. not,
however, offer any specific dates of employment or unemployment, nor did she provide
any documentary evidence of such dates. The tax court, who was in the best position to
evaluate the credibility of witnésées, was .free to discredit this testimony and credit the
documentary evidence submitted by the Comﬂlissioner. See Manthey, 468 N.W.2d at 550
(concluding that credibility déterminations are for the tax court).

The fact that Relator ﬁevér' asserted in any of her submissions to the IRS or the
Commissioner that she was ﬁnemployed as she claimed at trial, casts further doubt on the
credibility of .her claim not to have earned wages during the years in dispute. In opposing -
the assessments before trial, Relator asserted a litany of arguments to the effect that she
was not subject to income tax because wages, salaries and compensation for services did

not constitute taxable income. She also questioned the authority of the IRS and the
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Commissioner to impbse income tax in the first instance. She did not, however, ever
-explicitly .assert that she earned no wages at thé Gien Lake Bakery. Inllight of these
frivolous arguments, coupled with her failure to provide documentary evidence or candid
answers to simple questions, Relator’s belated claim at trial to have been unemployed can
be viewed as another attempt to avoid paying income tax.

Relator also argues that the tax court should not have admitted the Commissioner’s
evidehcc upon which the tax court’s decision is based. The decision whether to admit or
exclude evidence, of course, rests with the sound di.scretion of the court. See, e.g., TM.G.
Life Insurance v. County of Goodhue, 540 N.W.2d 848, 851 (Minn. 1995). The tax court
did not abusc its discretion in. admitting any of the Comnﬁssioner’s cvidence over
Relator’s objections of lack of foundation and hearsay. The documents from the IRS and
-the DES were business records clearly admissible under an R. Evid. 803(6). |

It is also relevant that as the tax court observed, Relator herself had the abili.ty fo
produce documents from the Glen Lake Bakery to prove that she did not work there during
the years in dispute. Her failure to do so can be construed against her. See Dreyling, 711
_N.W.2d at 497 (citation omitted) (holding that failure to produce evidence within the '
control of a. party 'permi:CS the inférence that | the evidence, if produced, would be
unfavorable to the party.).

In sum, sufficient evidence in light of the record as a whole support the tax court’s
findings that the Relatof carned taxable income in the amounts reported on the

Commissioner’s assessment. Those findings must be affirmed.
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CONCLUSION

For all of the foregoing reasons, Respondent respectfully requests that this Court

affirm the decision of the tax court in all respects.
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