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STATEMENT OF THE LEGAL ISSUES |
L. Did thé Unemployment Law Judge err in conc‘lﬁding that all members of the -
worker cooperative, Builders Commonwealth (“Builders™), are construction
workers and cmploye;:s of Builders, pursuant to Minneso’;a Statutes Sections
268.035, subdivision 9a, and 181.723, and that Builders is an employer pursuant to
‘Minnesota Unemployment Insurance Law effective January 1, 2006?

In the appeal to the Department of Employment and Economic Development
(“DEED?”), the issue was whether the workers are employees or independent contractqrs
or members of a cooperative which are not considered employees for purposes of the
Minnesota unemployment insurance law. .(T.26, App-106j)‘ The principal arguments
raised in the appeal to DEED were the following: a) advances paid to Builders’ members,
which are expfésély designated as “loans” that members are contractually obligated to péy
back (and have béer; required to pay back for the last four years), and which are
designated as loans (’)nvthe cooperative’s books at the time of payment, are not “wages”
pursuant to Minn. Stat. §268.035, subd. 29 (e); b) as a bona fide cooperative, the
members of Builders are neither employees nor independent contractors as contemplated
by Minn. Stat: §181.723, subds. 3 and 4; and ¢) DEED is précluded from re-litigating
Builders’ status by a 1991 decision in which the Department of Jobs and Training
(DEED’s predecessor) concluded that the “remuneration” (advances) paid to members
was not wages and that Builders was not an employer. Unemployment Law Judge
Richard Croft concluded that members of Builders are employees of Builders and that

Builders is an employer pursuant to Minnesota Unemployment Insurance Law. Builders

requested reconsideration of the decision pursuant to Minnesota Statutes Section 268.105.




The most apposite cases and statutory provisions are the following:

Nelson v. Levy, 796 N.W.2d 336 (Minn. App. 2011).
Goldberg v. Whitaker House Co-0p.. Inc., 366 U.S. 28 (1961). -

Blue & White Taxi v. Carlson, 496 N.W.2d 826 (Minn. App. 1993). -

Rucker v. Schmidt, 794 N.W.2d 114 (Minn. 2011).

Minn. Stat. _A§§5§.(7)§!§, subd. 29 (e). “Wages‘inciudes advances or draws against‘

~ future earnings, when paid, unless the payments are designated as a loan or return
of capital on the books of the employer at the time of payment.”
. Minn. Stat. §181.723, subds. 3 and 4.
STATEMENT OF THE CASE

On December 6, 2010, the Department of Employment and Economic
Development (“DEED”) issued a determination that members of Builders Commonwealth
(“Builders”) are employees and that unemployment insurance taxes were owed effective
January 1, 2006, with past due taxes and penalties for 2006-2010 in the amount of

$299,733. Builders appealed, and the issue litigated was whether members of Builders

are distinct from both employees and independent contractors. The decision by

members are employees of Builders and that Builders is an employer pursuant to
Minnesota Unemployment Insuranée Law. Builders requested reconsideration of the
decision. By order dated June 20, 201 1, the ULJ Richard Croft affirmed the decision.
STATEMENT OF THE FACTS
Bﬁilders was organized as a cooperative under Chapter 308 in 1978 undel: the

name “Builders and Laborers Commonwealth Cooperative Ass’n.” (Doc 17260, App-3)

In 1981 they changed the name to “Builders Co‘mmbnwealth, Inc.” (Doc 441202, App-57) ~
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In 2005 Builders filed amended articles of incorporation under Chapter 308A, which

governs cooperatives. (2005 Amd., App-1) Each year they renew their registration as a

“Domestic Coéperative.” (Doc 0162182, App-51) Builders is a “worker” cooperative in
which the member-workers have exclusive governance rights and exclusive rights to (and
liabilities for) the cooperative’s earnings and losses.

The issue of Builders’ status as an entity to which Chapter 268 (Minnesota’s
Unemployment Insurance Law) does not apply was decided in October 1991 by the
Commissioner of the Department of Jobs and Training. (1991 Deci-sio‘n, Add-78)- The
Department of Jobs and Training (now known as DEED") issued a joint decision that the
advances paid to Builders’ members are not wages and that Builders is nof an emﬁloyer

" subject to the Minnesota Jobs and 'Tr’aining‘ law (Chapter 268). (Add=78) The decision
was filed as Appeal No. 644 T 90 and the companion Appeal No. 493 T 90. (Add:78)
The Referee/ULJ had stated the joint issue as follows:

...[t]here are...two matters to be considered here. First is the actual working

relationship between the Claimant and the Employer and then the issue of

whether or not the Employer’s status as a cooperative exempts the

Employer from coverage under the Minnesota Jobs and Training Law or ...

or whether the Claimant should be considered not eligible for benefits on -

the basis of his ... of his membership in the cooperative and so that it should

be considered that he’s self-employed.

(1991 T.11, App-78) The Commissioner’s Representative found that there was no

employee-employer relationship between Builders and the claimant and that the monies

, ! The Dept. of Jobs and Training was restored to its original name, the Dept. of
Economic Security, in 1994, and in 2003 it was merged with the Dept. of Trade and
Economic Development to create the Dept. of Employment and Economic Development.
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paid the member (advances) were not wages for unemployment tax and benefit purposes.

The 1991 Decision states the following:

The decision of the Referee in Appeal No. 493 T 90 has been reversed by a
~decision of the Reptesentative of the Commissioner, dated the same day as
- this decision [644 T 90]. That decision [493 T 90] held that there was no
employer-employee relationship between the claimant and the employer,
and remuneration paid to the claimant by the employer does not constitute
wages under the Minnesota Jobs and Training Law for unemployment tax
and benefit purposes.

( 199:'1 Décis‘ion, Add-78) (emphasis added). In the Memorandum appended to the
Decision, the Commissioners’ representative further stated that:

In a companion decision, Appeal No. 493 T 90, involving the present
parties, we have reversed the decision of the Referee. We found in that
decision [493 T 90] that there was no employer-employee relationship
between the claimant and the above-named employer. Therefore, benefit
charges in the amount of $7.71 for earnings paid the claimant were not

- properly charged to the employer’s account for the second quarter of 1990.
Therefore, the decision of the Referee in the present matter [644 T 90] is
also hereby reversed.

(Add-79) The Decision is stamped as being mailed October 4, 1991. On October 14,

1991, the Department of Jobs and Training mailed a notice to Builders that summarized -

the joint decision as follows:

On October 4, 1991, a decision was issued by a representative of the
Commissioner in Appeal No. 493 T 90 which reversed our determination
that you have been in an employer-employee relationship with Bruce
Ripley, SSA# .... The representative further decided that you are not an
employer subject to the provisions of the Minnesota Jobs and Training Law.

(Notice, Add-80) Four years earlier, the Department of Labor and Industry had also
determined that Builders’ members were not émployees for purposes of workers’

compensation. (Aug 11, 1987, DLI, Add-81) The decision states the following:




From our investigation of Builders and Laborers Commonwealth, it is our

determination that the voting members are partners of the co-op and have
- joint and several liability for obligation of the co-op; therefore, workers’ -

compensation is not required. However, it is also our determination that the

.non-voting members are employees of the co-op and werkers’
compensation insurance is required for the non-voting members.
kokkk

‘The conclusion that the voting members are partners in a joint venture while
the non-voting members are employees of Builders and Laborers
Commonwealth was based on our investigation, Commonwealth’s records,
interview with Commonwealth’s personnel and consultations with attorneys
concerning the relevant elements of a partnership, which the predominant

-element is the right of control of the business.

(Add-81)

Builders’ operations have not materially changed since 1991. (T 42, App-1 22) For
example, the testimony in the joint hearing on Appeals 493 T 90 and 644 T 90 shows that
in 1991 members were paid advances designated as loans on anticipated ann’u’ai patronage
distributions and that they were required to pay back advances that exceeded their actual
patronage distribution. (1991 T.34-36, App-101-103) In the 1991 hearing, Arno Kahn
deécribed the proCedrureSOutlined in the bylaws for members to “reimburse the go4op for
monies.over advanced....” (1991 T.34-36, App-101-103) Kahn also testified as to how
Builders’ earnings were divided among the members:

We have a personnel committee made up and elected by the members that

engages in the ongoing review of the skills and productivity of the

membership. And this includes all the members. And the relative value of

the labor units that the members put in is adjusted by that committee and

they, of course, solicit information from 'ghe other members. It’s basically a

- consensual process where the member who’s being reviewed and the other
members relative to each other try to determine a fair rate relative to the

skills and capabilities of the othér members. That distribution is taken into

our total earnings, ....And at the end of the year, we divide all those labor
units out and determine a patronage distribution for all the members.
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(1991 T.34, App-101)
In the 1991 hearing, Bruce Ripley, the elaimant and former member of Builders,
testified that the payments he received were loans, as follows:

I received a draw rate or a monetary compensation based on the work I did
per hour, which is considered a Ioan or a draw subject t6 adjustment at the
end of the fiscal year depending on whether there was a profit or a loss at
the business.

- (1991 T.12-13, App-79-80) Ripley also testified that he had understood when he became
a member of Builders that he was joining a cooperative and would share liability for
losses as well as profits. His testimony was the following:

...] had complete understanding that I was joining a group of individuals
who believe in working in a cooperative, collective manner for the good of
all the people in the organization. That I was self-employed. I carried...I
was required to have my own liability insurance. 1 had my own health
insurance. I had my own .. most of my own tools. The ... I had my own
bench that I built that I worked on. I also understood that there were risks
involved. That there was a possibility of ... of loss and also of sharing in the
profits. |

(1991 T.15, App-82) Ripley also testified that he had entered into the Membership
Agreement ( 1991 T.17, App 84), and had been requii'ed to pay back ovér advances. The
testimony was the following:

Q.  ...Inthis particylar case it’s a letter dated ... September 8%, 1989
from Arno Kahn for the management committee indicating that there
was a loss and that the loss was going to need to be paid back.
Correct. ] |
Actually, it wasn’t as much a loss as it was an over payment of
monthly allowances, is that correct? :

Correct.
So in this particular letter it also sets forth a méthod of repayment to

Builders Commonwealth the amounts that are due from each
individual member. '

L PP



Yes.
And you earlier indicated that the method of the way that you get
money every month from the Commonwealth was some set estimate
of what you should get out of it at the end of the year depending on
- whether or not they made a profit. |

A. Correct. .

Q.  Or there was enough money left over to pay everyone what they got

on a bi-weekly basis.
A. Yes.

o>

(1991 T.21-22, App-88-89) Ripley testified that the basis for his cldim fof unemployment
benefits was that he had been employed by the Jamar company and that it was not based
on be‘ing a member of Builders. (1991 T.23, App-90)

The 1991 de;cision by the Depattment of Jobs and Training (now DE—ED) and the
earligr 1987 decision by the Department of Labor and Indlistry had both concluded that
Builders was not ah erﬁplbyer. The 1991 decision recognized that the advanices were not

| wages, and the 1987 decision recognized that members are comparable to partners in a
joint venture with the right of control of the business. Builders relied on these decisions
and the fact that: 1ts .ope‘rations~especially its advances to members designated as
loaﬁs_had not changed, and did not register as an employer with DEED.

A. . Builders’ advances to members are “loans” at the time paid.

At the time of the audit by DEED in 2010, there were approximately 33 active
meimbers. (Member List, App-52) The member list shows an hourly “draw fate’f for each
member. (App-52) This “draw rate” is an advance on the member’s anticipated annual
patronage distribution. Pursﬁaﬁ to Minnesota ngtutes Section 308A.705; “Distribution

‘of income,” Builders distributes its net income to its members on the basis of patronage -




annually. To provide the members With income throughout the year, it pays members
advances (or “draws”) against their anticipated annual patronage di;stribution. The
advances are designated as loans, and the members are contractually obligated by their
Membership Agreement and Buil‘de;s’; Bylaws to repay any advances that exceed their
annual patronage divideﬁd.

Builders’ Membership Agreement expressly states @hat the bi-weekly “advances of
money” the member receives are “in the nature of loans” that they must pay back if the |
member’s advances exceed the member’s sharé of the cooperative’s annual earnings (i.e.
annual patronage dividend). Paragraph 5 of the Membership Agreement states the
following:

Advé.nc-«es of money, or property made to me by the association out of

‘estimated or actual revenues of the association during any fiscal accounting

period of the association and before a final audit of the books and records

for said period shall constitute advance payments of my share of the

association revenues, in the nature of loans, and as a set-off against my
‘share of the association earnings.

o

rd
=
D
3
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rnembers share the losses as well as the révenues of the-association on a prorata basis
according to work contriiiuted and that the work value of members méy,‘ but need not be
eqpal.?’-(M;am. Agmt. 93, Add-83) The members’ advance rates are determined by the
personnel committee, which is comprised of two members elected by the membership.
(T.37& 43, App-117 & 123) The payments to members are estimates of what each
memt;er should get at the end of the year. Thus, by receiving advances, the members are

borrowing against their end-of-year patronage dividend.
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The second sentence in Paragraph 5 of the Membership Agreement-specifies that
payments are distributions from the cooperative. It states the following:

Any balance due me will be paid to me as a patronage dividend after the

close of said fiscal year of the association as a “Qualified Written Notice of

Allocation” in accordance with the provisions of Subchapter T of the U.S.

Internal Revenue Code. '
(Mem. Agmt. 5, Add-83) Builders’ finance manager at the time of the 2010 audit by
DEED, John ;[‘homas, testified that the money Builders’ members receive is reported on
the IRS 1099-PATR Form, Taxable Distributions Received from Cooperatives. (T.52,
App-132) The example 1099-PATR for John Thomas shows “patfdnage dividends” of
$32,979.07. ( 1099-PATR,_ App-142) This patronage distribution obviously includes the
advances he rédeiVed during the year and is not a bonus of excess p’rdﬁts. The advances
are not paid on. anﬁc‘ipated revenue from each project that the member is working on and

are not designated as “overhead.” (T.35, App-115) Rather, the advances are paid on the

anticipated annual patronage distribution. (T.35, App-115) The annual patronage

“year.” (T.50, App-130) If the member’s advances are more or less than the final
calculated annual patronage dividend at the end of the fiscal year and the member is due
more or less niqney, this is not a “bonus™ based on the profitability of the cooperative in
addition to the hourly advances, but rather it is the "equitable distribution Qf earnings as
outlined in the bylaws of the cooperative. The ULJ found that “profits (iosses) are added
:(or deducted in the case of losses) to the pay of the members on a prorata basis.” (_5%3-1 1

Decision, p. 2, Add-4) This is inaccurate and incomplete.




In the Membership Agreement, €ach member expressly ‘ag:rees to “repay” any

advances that exceed the revenues. The third seﬁtenee of Paragraph 5 of the Membership

Agreement states the following:
 Inthe event that said advances during any fiscal year shall exceed the share
of the association revenues to which I [am] entitled, I agree that I will
repay such excess to the association at the times and in the manner as the
Board of Directors of the association shall determine.

(Mem. Agmt., §5, Add-83) For fiscal years 2007 through 2010, the advances have

exceeded the actual patronage dividends (profits), and members have been reqﬁii‘ed to pay

back the over advances. (T.50-54, App-l30-13’4; Minutes, Add-84, 85, 87) Members are

given the option of paying the entire amount at the end of the fiscal year or having a
portion deducted from their advances in the coming year until the over-advance is paid
off. (T.51, App-131) If a member leaves Builders, they are still obligated to pay back any
outstanding over-advance. (T.53, App-133) Members accumulate equity in the

cooperative. (T. 5.3, App-133) For a member who leaves Builders, the outstanding

balance ‘owed to Builders on the advance paﬁnba«:ks is deducted from the member’s e
eceeﬁnt before the member receives any distribution of the equity, and half e,f the baiance
of the equity account is retained until the end of the fiscal year te cover any over-advance
in the byear that they leave Builders. (T.54, App-134; Jsee also “Account Detail Report,f’
Add-89) |

Collection actions have “been brought successfully by Builders to enforce the
repayment of the over advances, i.e. fhe “loans,” by persons who were no longer

. members. The collection actions were referenced in the Minutes dated October 28, 2009,
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as follows: “Coﬂections have begun for past member debts owed to BCL.” (Minutes 10-
28-09, Add-85) Iﬁ 2009, Buildérs commenced four actions in conciliation court against
former members to enforce the Membership Agreement. requiring membets to pay back
advances on anticipated distributions that :ex;;eedcrcl the cooperative’s earnings. (_Cpurt |
Docs., App-29-36) Two of the actions resulted in the paﬁies entering into settlement
agreements entered on the record, and two of the actions resulted in default judgments in
" favor of Builders. (See App-29-36)

In addition to Builders’ Membershif) Agreement, the following provisions of
Builders® Bylaws require members to pay back advances that exceed their patronage
distribution: “Refund of Member’s Equity Balance. Any equity that a member has in
Builders Commonwealth will be paid iﬁ two parts. One halfofa rﬁember"s equity
balance will be disbursed 30 days after mémbership termination. The initial payment will
be reduced by all debts owed to Builders Commonwealth by the departing member.
These include but are not limited to member accounts receivableé, foans and advances.
..” (Art.IX §6 Bylaws 2009, p.18, App-20) “Allocation of Net Loss. In the event that
the Coopérétive has an annual net operating loés, the Executive Committee shall have the
power and authority to allocate such losses in the following manners: (a) if attributed to
business done with patrons, then to apply such losses on a patronage basis against the
equity credits of patrons receiving advances over $500.00 in the f'i.scal year for such year
or‘y'ears; et (Art XII §9 Bylaws' 2009, p.24, App-26)

" Builders’ financial records carry the advances that members receive during the
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year as a loan to each member at the time it is paid. This is shown on Builders’ balance
sheets. (Add-91). For example-, the monthly balance sheet for June 2006 lists the

following as “ASSETS”: ':‘ | -

~ Cash - $73,391
Advance Draws Paid io Members , $1,587,584
Accounts Receivable $594,246
Cost & Est Eatnings in Excess of Billing =~ $547,282
Inventory $79,607
Prepaid Expenses | $394

- (Add-91) “Advance Draws Paid to Members™ are designated as ;‘assets” on the books at
the time they a.r'e Jpaid because they are “loans” to the members, which Builders’ can—and
:'does—re'quire be paid back if they advance (loan out) more than is available at the end of
the fiscal year. (See discussion in Smithson Ietter, App-7 0)

In the May 3, 2011, decision, the ULJ found the folIowing:

Each member is assigned an hourly rate of pay (designated as an édvanc‘e"

rate) by the cooperative. The members of the cooperative determine these

rates based on several factors. The Member is paid that rate for each hour
that he/she works. At the end of the fiscal year the cooperative determines

\ AdaAd
what the profits or losses were for that year. The profits (losses) are added

(or deducted in the case of losses) to the pay of the members on a prorata

basis. In 2010 12 percent was deducted from each member’s hourly pay in

order to reimburse the annual loss.
(5-3-11 Decision, p.2, Add-4) On reconsideration, the ULJ further found that “[w]hile -
Builders Commonwealth, Inc. has characterized certain payments as “loans” these -
payments are actually compensation for services which are adjusted after a pfoﬁt/lbss‘

determination (similar to a draw paid to a sales representative which is adjusted at a-later

time).” (6-20-11 Decision, p.3, Add-10) The ULJ thus found that Builders’ advances are
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designated as loans and that the members are required to pay back (“reimburse™) any over
| advances.
B. ~ Builders’ economic realities

v Bui_lc_‘lingrqpnstruction and improvement is only one type of ‘WOI‘k performed by
Builders’ members. Builders’ managing director (elected by the members), Arno Kahn, -
testikfjled that Builders’ members perform field work (construction aﬁd improvement) and
also shop work; design; and financial, administrative, and sales fL;nCti(‘)ns. (T.44, App-
124) These catégories ére also sho@n in tﬁe minutes of membershi}; meetings (Minutes,
Add;é‘4, 85, 87) and DEED’s audit notes showing ‘fS"hop - Kitchens & Bathrooms” and
“Field - Buildings & Const” (App-37). Some members do not perform building
cqnstructi»on and improvement work at all. Other members fluctuate between shop work
and ﬁeld'constructi'on and improvement. Shop work includes fabricating case work
(cabinetry), furniture, and trim; and, a large percentage of the shop work is ot for a
Builders’ project. (T.46, App-126) Members also include a salesperson, an arphite‘ct, and
a finance manager. (T.2943.O, 38, ;19, App-109-110, 118, 129). In denying Builders’
request for reconsi;ieration, the ULJ impliedly found that all of Builders’ members are
“construction workers....” whose status “must be decided based.on ... Section 268.035,
Subdivision 9a.” (6-20-11 Decision p. 2, Add-9) This finding was not supported by the
evidence.

As members of a cooperative organized under Minnesota Chapter 308A, all

members are voting members, and each member has one vote. (T.32, App-112; Bylaws
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Art. IX §2, App-19) Members fne’et quarterly. (T.44, App-124) Members -eiect from
among themselves the rhcmbers of the board of directors, executive committee (including
the managing diréctor), and perslonnel CO@iﬁee., (T.42, App-122; BylaWs, Arts. II, 111,
& IV, App- 1737-17:) The éersonnel committee determines each member’s advance rate,
performs annual reviews based on feedback from other members, and déals with job
performance and discipline issues. (T.43, App-123) The executive committee may only
make recommendations to the membership regafding decisions, which the membership
ﬁidy afﬁfm or reject. (T.45, App-125) Builders’ Byléws are incorporated ihto the
Membership Agreement, Whic}; states that “I hereby agree to bound by and to comply
with the provisions of the Articles of Incorporation and the Bylaws of the association ....”
(Mem. Agmt. p.1, Add-83)

Builders does not have the right to discharge a member. T‘he Bylaws provide that
during the first year of membership, a member may be required to sdrfeﬁ'der membership
only by unaniﬁlous vote of the Personnel Committee, which is comprised of other
members elected by the membership, witﬁ input fromrother members. '(Bylaws“, ‘Art. IX,
§4, App-20) After the first year of membership, a member may only be required to
surrender membership by a 2/3 vote of all of the members of Builders, not just the -
members of the Personnel Committee. (Bylaws, Art. IX §4, App-20) Although Buiiders
has an elected managing director, Arno Kahn, he does not have any authority t;) dischargcl
a member. (T.42, App-122) Kahn also téétiﬁéd that Builders does not have la'yoffs.‘

(T.38, App-118)
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" The ULJ found that “[a] member may be removed (discharged) from the
c§0perati§e by a two-thirds vote of the memberéi"’ (5?34 1 Decision p.2, Add-4) The
right of the membefshi’p by 2/3 vote to expel member is not a right of discharge. A job
 site coordinator may expel a member from a job site for non-performance. (Pélicies
-§28.33, App-66) However, no one in Builders has any “au‘thority to discharge a member.

| ‘Builde‘ris’ ‘members set their own schedules and hours worked. (1991 T.26-27,
App-93-94) There is no provision in the Policies and Guidelines manual—or anywhere
e’lse—:r'egarding a standard work week or regular working hours. Members determine how |
m‘aﬁy weeks each year they want to work. (T.38, App-118) The evidence does not
support the ULJ’s finding that “[m]embers ... are responsible to work for the cooperative
except in the case of illness or unavoidable temporary absences.” (5-3-11 Decision p.3,
Add-5) Améng the provisions in Builders’ policy manual that the ULJ relied upon, the

" only section dealjng with time off is Section 30.01, which only provides that a member
“must give at least two weei(s’ notice to the appropriate manager before taking time off, if
possible.” (Policies, §30:o1;_ App-67)

Builders does not have supervisors or foremen on the projects. (T.38, App-118)

Each project has a coordinator who is responsible for interfacing with the owner,
subcontractors, and the architect, who is also a member. (T.38, App-118) Members work ‘
as a team io get the work completed. (T.45, App-125) Members are not paid to attend
tféining meetings: members in the carpentry area gather twice a month for a safety and

training meeting, without receiving any payment for the time spent in the meetings.
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(T.41, App-121) Members are not reimbursed for mileage: members working at a
location more than.60 or 70 milcs away are reimbursed for the cost of food and lodging,
but not mileage. (T.36-‘3 7, App-116-117) All members supply their own tools: Builders
~ does not buy tof)ls' for its membe‘_rs—the_y pro¢ure their own fools. (T 47, App-127)

The ULJ found that Builders’ “members/workers work under essentially the same
conditions as employees who work for a corporation or an individual proprietor.” (5-3-11
Decision p. 4. Add-6) This finding is not supported by the evidence. Members must pay
back advances that exceed their éctual annual patronage distributions.* No one in Builders
has the right to discharge; another member. Members are self-goverrixﬂingr, el.ecting from
among themselves the executive and personnel committees: Members provide.their own
tools. Members are not reimbursed for mileage when working out of town. Members are
not paid when they attend in-house training. Meémbers share in the profits and losses.

These are not the same conditions as an employee.

C. The Auditors did not examme Builders’ aocuments that would have shown

that Builders’ advances are nof wages.

A jbint audit by the Deparfmént of Revenue (auditof Cathy Kippola) and DEED
(auditor Jon Korpi) was conducted on p’fembe; 22,2010. (DR Questionnaire, p.1, App-
44; DEED Audlt Notes, App-37; DEED Audit Narrative, App-40) During the audit, they
interviewed Builders’ finance manager, John Thomas. (T.55, App-135) Based on the
audit docruments:’, it is apparent that the e}_uditor for DEED did not have the Membership -
Agr;aement and did not examine the general ledger, which would have shown that

advances are designated as loans at the time paid and the actual payback of advances.

16




The section of DEED’s “Audit Narrative” titled “Examination of the detailed general
‘lgdgef/chart of accounts” stafes “General' Ledger Not Avaiiable.” (Audit Nar., p.2, App-
41ﬂ)' The Audit Narrative shows that the z‘patr‘onage d‘ividendé [were] picked up by auditOr
as wages during ,ye'a,ris 2007 2008 2009.”_ (Audit Nar., p.2, App-41) This was without
determining how advances were designated a't‘ the time paid. The DEED auditor’s hand-
- written notes state “members paid bi-weekly draws—(No Advances)” anq rﬁake no
mention of the requirement that members pv'ay back advances that exceed patronage
dividends. (Audit Notes, p.1, App-37) The Depaﬂmeﬁt of-Revenue “Initial Interviéw
Questionnaire” does not include any facts regarding the Membership Agreement
‘expressly stating that advances are loans and that “m“embe‘r’s agree to pay back advances
that exceed patronage distributions. (Questionnaire, p. 3, App-46) The copy of the
Questionnéii"e‘ is partiélly illegible, however, it appears that Question 5 reads “How are
the member[s] paid? Db they receive advances/draws?” ‘The answer incorrectly states
“No Advarice"s” and élso states “Bi-weekly .‘draw. Hourly rate determined by personnel

- committee.” (App-46) Part (a) of Question 5 asking “If they receive advances, what if

" the advances are more than the entitled dividends at the end of the year?” is blank.

(Questionnaire p. 3, App-46 ) This was critical information that the auditors did not

have. If the auditors had known that the advances are designated as loans that must be

repaid if advances are more than the entitled patronage distributions at the end of the year, -

it no doubt would have established that Builders does 7ot pay wages.
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~ ARGUMENT
STANDARD OF REVIEW

This is an appeal of a decision that members of Builders are employees under

Minnesota’s unemployment insurance statutes. De novo review is therefore appropriate.

" 'Sce Abdi v. DEED, 749 N.W.2d 812, 815 (Minn. App. 2008) (reversing ULJ’s decision).

| “Statutory interpretation is a quesﬁori of law, which we review de novo.” lgl_ (citation
omitte&). In reviewing a decision by an unemployment law judgé (“ULJ 5’), this court
must “exercise ... indépendent judgment in reviewing questions of law de novo.” 1d. at
814-15. Findings of fact are ‘reVi'ewéd in the light most favorable to the ULJ’s decision.
lgl_ However, “if the evidence does not sustain the findings” or if a conclusion of law

“does not have reasonable support in the findings,” the decision must not be affirmed.

Martin Homes, Inc. v. Brown, 361 N.W.2d 100, 103 (Minn. App. 1985) (citations
omitted) (reVersing ULJ’s decision that worker was an employee). A decision that a

worker is an employee is a conclusion of law. Id.

DEED is not entitled to deference in its interpreta ion of a statute or reg
Abdi, 749 N.W.2d at 815. ““When a decision turns on the rﬁeaning of words in a statute
or regulation, a legal question is presented,”” and therefore ‘“reviewing courts are not
bound by the decision of the agency and need not defer to agency expertise’....” Id.

(citation omitted). “A court .. is not bound by an agency’s interpretation of statutory

language where the statute is phrased in common, rather than exceedingly technical,

terms.... Administrative interpretations are not entitled to deference when they contravene .

plain statutory language, or where there are compelling indications that the agency’s
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interpretation is wrong. ity, 353 N.W.2d
243, 246 (Minn. App..1984) (holding rules were invalid to the extent that they |
contravened express language of statutes).

The “plain and ordinary meaning” of an unambiguous st'atutevmust be applied.
Abdi, 749 N.W.2d at 815. ““Where the legisl»aturev"s intent is clearly discernable from
plain and unanibiguoushlanguag‘e, statutory construction is neither necessary nor permitted
and we apply the statute’s plain meaning.-”; Id. (citation omitted). The;re is no ambiguity
when;the language is subject to only one reasonable interprétation. Id. (citation omitted).

Any doubt as to whether Builders is an employer subject to unemployment
insurance’ taxes must be resolved in favor of Builders. The unefnpl‘oslment insurance
‘statutes impdse taxes and penalties. E.g., Minn. Stat. §268.057. Such statutes must be
- strictly construed against the taxing authority and in favor of the taxpayer. See Dahlberg
Hearing Systems. Inc. v. Commissioner, 546 N.W.2d 739, 743 (Minn.1996) (stating that
any doubt or ambiguity in tax statute mﬁst' be resolved in f’avor‘ of the taxpayer); Chatﬁeld
v. Henderson, 410, 90 N.W.2d 227, 232 (Minn. 1958) (stating tha.th statutes imposing a
penalty must be strictly construed). “Aﬂ strict construction of our revenue act is peculiarly
incumbent on the court, because its violation is followed by severe penalties. Th?: rule that
penal statutes shall be strictly construed, has its fm;ndation in reason and justice, aﬁd 1s
too well settled to admit of doubt or require the éitation of éﬁthorities to support it.”
Dorman v. Bayley, 10 Minn. 383, 1865 WL 3032 #1 (Minn. 1865). Although the

unemployment progranr is remedial as to an unemployed worker, it is a revenue measure
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and a penal statute as to Builders.

“The Minnesota Court of Appeals may affirm ‘ghe decision of the unemployment
law judge or remand the case for further proceedings; or it may reverse or modify the
~decision if the substantial rights of the petitioner may have beeh prejudiced because the

~ findings, inferences, conclusion, or decision are: ... (4) affected by other error of law; [or]

(5) unsu'ppofted by substantial evidence in view of the entire record as submitted....”

© Minn. Stat. §268.105, subd. 7(d).

L The Unemployment Law Judge erred in concluding that all members of the
worker cooperative, Builders Commonwealth, are construction workers and
employees of Builders Commonwealth, pursuant to Minnesota Statutes
Sections 268.035, subdivision 9a, and 181.723, and that therefore Builders
Commonwealth is an employer pursuant to Minnesota Unemployment

Insurance Law.

A. Members of worker cooperatives are not emplovees.

“A worker cooperative... is an economic enterprise in which the workers have both

the exclusive control rights and the exclusive claims to the firm’s residual earnings.

Further, the residual interests and control rights are distributed equally among the workers

and are possessed by all or almost all of the workers (especially those at the lowest rungs
- of the organization’s hierarchy).”? “A worker cooperative can be defined theoretically as
a firm where the membership rights are personal rights attached to the functional role of

working in the firm.”® Members of a worker cooperative, such as Builders, do not

2 G. Mitu Gulati et al., When a Workers’ Cooperative Works: The Case of Kerala
Dinesh Beedi, 49 UCLA Law Review 1417, 1421-21 (2002).

* David Ellerman & Peter Pitegoff, The Democratic Corporation: The New Worker
Cooperative Statute in Massachusetts, 11°N.Y.U. Rev: L. & Soc. Change, 441, 444 (1982-
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provide services to the cooperative and do not sell their labor to the cooperative-they are
neither employees, nor independent contractors, nor owners:

[W]orker-members of a worker cooperative are not employees in the sense
of sellers of labor. They sell not their labor but the fruits of their labor.

_Instead of being ‘employees’ of a worker cooperative corporation, the
workers are the corporation; it is their legal embodiment. The workers, in
their corporate body, own the positive fruits of their labor (the produced
outputs) and are liable for the negative fruits of their labor (the exhausted
nonlabor inputs). Instead of selling their labor for a wage or salary, the
worker-members are selling their outputs in return for the revenues and are
paying the costs of the nonlabor inputs. The labor income of the worker-
members is not the market value of their labor as a commodity but is the net
market value of the positive and negative fruits of their labor (revenues
minus nonlabor costs). .... The workers are members, not owners. Workers’
cooperatives have worker-members, not employee-owners.*

A worker cooperative is ngt comparable to an employee-owned corporation. Id.
In an employe‘e-oWned corporation, the voting rights, net income rights, and net book
value rights are ownsd by the shareholders, who.are also employees, as property rights in
proportion t6 the number of shares owned. Id. at 467. In a worker cooperative such as
Builders, the voting rights and net income rights are membership ?ights held by the
workers as personal rights, and net book value rights are internal capital accounts. Id.

A worker cooperative is analogous to a joint venture.” The Minnesota Department

of Labor and Industry recognized the similarity in 1987 when it determined that Builders’

83) (discussing worker cooperatives). -

4 1d. at 463.

5 See, generally, Uniform Limited Cooperative Association Act, 2007 (discussing
Israel Packel, The Organization and Operation of Cooperatives p: 5-6 (4th ed. 1970) and
Moore v. Hillsdale County Tel. Co., 137 N.W. 241 (Mich. 1912) (categorizing an
unincorporated telephone cooperative as a joint venture)).
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“5voting members are partners in a joint venture....” (Add-8 1) “[A] joint adventure is
created when two or more pérsons combine their money, property, time, or skill in a
particular business ente'rprise and agree to share jointly, or in proportion to their
reSpeptivé contr”ibutionsv, in the resulting profits and, usually, in the losses.” MGX, ers v.

~ Postal Finance Co., 28‘7- NW2d 614, 617" (Minn. 1979) (citatioh omitted). Members of a
joint venture are neither employees nor independent contractors performing services for

- the joint venture. Rather, the members are the joint venture. Likewise,.Builders’
members have combined their time and skill in a particular business enterprise and agreed
to share in proportion to their respective contributions in the resulting profits and losses.

B.  Itwas an error of law to conclude that Builders’ advances (draws) against
future patronage dividends, designated as loans at the time paid, were wages.

Advances (or “draws”) against future patronage dividends paid to Builders’
members, which are designated as loans (“assets™) on Builders’ books at the time of

payment (Balance sheet, Add-91) and are expressly designated as “ini the nature of loans”

in a /[pm]'\nr \1¥
i1 L A 4 2 8

-
y.
-

'§268’.03 5, subd. 29 (e) (Add-44). Paragraph 5 of the Membership Agreement states the
foilowing§

Advances of money, or ptoperty made to me by the association out of
estimated or actual revenues of the association during any fiscal accounting
period of the association and beforé€ a final audit of the books and records
for said period shall constitute advance payments of my share of the
association revenues, in the nature of loans, and as a set-off against my
share of the association earnings. Any balance due me will be paid to me as
a patronage dividend after the close of said fiscal year of the association as
a “Qualified Written Notice of Allocation” in accordance with the
provisions of Subchapter T of the U.S. Internal Revenue Code. In the event
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that said advances during any fiscal year shall exceed the share of the

association revenues to which I [am] entitled, I agree that I will repay such

excess fo the association at the times and in the manner as the Board of

Directors of the association shall determine.
(Membership Agreement, 45, Add-83) The agreement has been enforced in conciliation
court. (App-29) Section 268.033, subdivision 29(¢) provides the following exclusion
from “wages”: “‘Wages’ means all compensation for services, ... except:.... Wages
includes advances or draws against future earnings, when paid, unless the p,aymenis are
designated as a loan or return of capital on the books of the employer at the time of
payment.” (Add-44) (emphasis added)

The ULJ’s conclusion that Builders® advances are wages based on his

interpretation that Section 268.035, Subdivision 29(¢) only “precludes actual loans and

return of capital from being wages” (Decision 6-10-11, p. 3, Add-10) was an error of law.

The plain meaning of the language “advances or draws against future earnings ...
designated as a loan ... at the time of payment” cannot reasonably be interpreted to mean
an actual loan, such as with a promissory note. The legislature described an “actual loan’
requiring evidence of a promissory note 1n the paragraph immediately following the
paragraph describing advances: “For a subchapter “S” corporation, wages does not
include: (1) a loan for business purposes to an officer or shareholder evidenced by a
prggo?issory note signed by an officer before the payment of the loan proceeds and recorded
on the books and records of the corporation asa loan to an officer or sharehol&_er;....” Minn.
Stat. 268.035, subd. 29(f) (émphasis added) (Add-44). If the legislature had intended the‘

exclusion of “advances or draws against future earnings ... désignated as a loan ... at the
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~ time of payment” in paragraph (e) to be an “actual loan” with a promissory note, it would
have said so, as it did in the following paragraph (f).

The ULJ found that there is an “adjustmént of wages (based on profits or
losses)....” (Decision 6-10-11, p.4, Adri-l 1) This is inaccurate. The ULJ failed to
consider the evidence that membérs ére contractually obligated to repay any advances that

- exceed their annual patronage dividend. (E.g. Mem. Agmt. Add-83) If a member
withdraws from membership before repaying advances, the debt is subtracted from their

| equity account. (E.g. Add-89) Members may éhoose to have a certain percentage
deducted from their ﬁrture advances to repay the previous year’s over-_ad?ance. However,
this is riotu an “adjustment”—it is repaying the loan over time.

A determination of “employer” status requires a finding that “compensation
COnstitﬁtes wages.” See Minn. Stat. §268.043(a) (“Determinations of coverage. (a) The |
commissioner ... must determine if thaf person is an employer or whether services
performed for it constitute employment and covered employment, or whether any
COmp'ehsatiorl constitutes wages....”) (Addy-68) Minnesota’s unemployment insurance-
program is based on “wages.” The amount of the weekly unemployment benefit is based
on a worker’s “a\)erage. weekly wag’e’-’ during a “base period.” Minn. Stat. §268.07, subd.
2a. Only compensation that constitutes “wages™ paid to a worker is taxable under
Minnesota’s unemployment insurance program. Minn. Stat. §268.035, subd. 24(a) (Add-
35) Employers are required to submit a “quarterly wage detail report” for each employee,

documenting “the total wages paid to the employee.” Minn. Stat: §268.044, subd. 1.

24




Minnesota’s unemployment insurancé program is based on quarters-not a fiscal-
year. The base period is the first four quarteré of the vﬁy_e,-quarters immediately preceding
the date a worker applies for unemployment benefits. Minn. Stat. §268.035, subd. 4(b):
;Fo be eligible to Vreceive unemployment-compensatipn benefits, an applicant must have
earned wages in at least two qﬁarters. Minn. Stat. § 268.07, subd. 2(a). The
unemployment base period is not réconcilaﬁle with a cooperative’s fiscal year where each
- member’s patronage dividend-and the amount the mémber must repay from the advances
loaned during the year—is not known until after the end of the ﬁscél yea,r,.~ An average
weekly wage for a base period cannot be determined. The fact that the advances Builders
pays to members are designated as loans, and therefore éfe not “wages,” should be
dispositive of the entire issue of Builders’ status. .k

Whether the members of a worker cooperative are employées of the cooperative
| appears to be a case of first impression in the Minnesota Court of Appeals. Further, there
are no reported court decisions in other jurisdictions with unemployment insurance
statutes sufficiently similar to Minnesota’s or with facts that are sufficiently close in
point. The only reported decision appears to be from Oregon, whose unemployment
~ insurance statutes differ significantly from Minnesota’s as to advances. See Employment
Division v. Surata Soy Foods Inc., 63 Ore. App. 221, 662 P.2d 810 (Ore. App. 19‘83). |
Minnesota excludes advances or draws on future earnings fhat are designated as loahs
from the definition of wages—Oregon does not. Minn. Stat. §268.03 5, subd. 29(e) cf.

Ore. Stat. §657.105(1). Further, the worker cooperative in Surata differed significantly -
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from Builders in that the payments made by the Oregon cooperative, although based on
anticipated annual income and hours worked, were not advances that members were

required to pay back. However, the court’s reasoning may be helpful.

Iﬁ Surata, the issue was whether a worker éodperativ¢ was required to pay
unemployment insurance contriﬁutidns for six :w'orkers who were members of:the
cooperative. The decision, that an employer-employee relationship existed bétweep the
cooperative and its members, was based on Or@gon’s unemployment insurance statutes
that defined an “employee” as “any person employed for ‘remuneration’ under a contract
bf hire by an employer” and defined “employment” as “services performed by an
- individual for ‘remuneration’.” Surata, 63 Ore-App. at 225 (citing Ore. Stat. §§657.015

& .040). The Surata court held that patronage dividends were ““remuneration’ within the

meaning of ORS 657.015.” As noted above, Oregon’s definition of remunération is
substantially different from Minnesota’s definition of “wages.” Oregon defines “wages”
as “all remuneration for employment”—and advances a’esigndted as loans are not included

in the few exceptions. Ore. Stat. §657.105(1). The “remunetation” paid by the

cooperative in Surata did not consist of advances that were designated as loans and which
the members were required to pay back. The remuneration was based on an estimate of
the annual net income and-the hours contributed, and appears to have varied during the

- year depending on the projected net income. The Surata court cited a similar Oregon case

that had recently held that patronage dividends were “remuneration” for purposes of

workers’ compensation. Id. at 225 (citing Assoc. Reforestation v. State Workers’ Comp.




.Bd. (“Hoedads™), 650 P.2d. 1068, review denied (Ore. 1982)). The court stated that the

basis of its decision was the “broad word ‘remunerati'on’” used in the statute to define an
~employer. Id. It cannot be over emphasized that, unlike Minnetha, the Oregon
legisléture did not exclude “advances or draws against future earnings... designated as a
loan ... on the books of the employer at the time of paymeﬁt.” Further, the facts of -
Hoedads case did not state that membéfs of the cooperative were required to repay
advances that exceeded income. Members of Builders are contractually required to repay
advances that exceed their patronage dividend. | |

Wiscons‘in’s Department of Labc’;r and Industry considered a similar issue in 1998.
Isthmus Eng. & Mfrg. Coop., S9600250MD (Wisc. L&I Com’n 1998) (available at
http://dwd.wisconsin. gov/lirc/ucdecsns/ZO 1.htm). However, Wisconsin’s unemployment.
insurance étatutes (like Oregon’s) also differ significantly from Minnesota’s as to
advances. Like Oregon, Wisconsin unemployment insurance statutes do ﬂot exclude
advances against future earnings that are designated as loans at the time they are paid
from the definition of “wages.” Minn. Stat. §268.035, subd. 29(e) Cf Wisc. Stat.
§108.02(26). Like Oregon, Wisconsin defined “wages” as “every form of remuneration
payable ... to an individual for personal services”—and advances designated as loans are
not included in the exceptions. Also like the Oregor_x worker cooperative, the Wisconsin
cooperative differed significantly from Builders in that there is no mention that the
. cooperative designated advances as loans.

The Isthmus cooperative argued that its members were not employees based on the
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nature of a worker cooperative, rather than any statutory provision. The cooperative
argued that there should be a common-law policy exception for worker cooperatives. ‘The

Commissioner rejected this argument and followed the reasoning of the Oregon courts in

Surata and Hoedads. As noted above, Wisconsin and Oregon had similar statutes in -
which paying any kind of “remuneration” made the entity an “employer.” The

Commissioner in Isthmus cited the following from Hoedads: “‘The legislature chose the

broad word ‘remuneration’ to define a subject employer; we see no reason that the
recompense that a worker receives for hié lébor' should not be considered remuneration

| just because the amount varies with the profits of the organization.” Isthmus (citing
Hoedads, 59 Ore. App at 354-55). The Wisconsin Commissioner stated that the key to
the decisiéns in Hoedads and Surata was that although members of a worker cooperative
“‘may be tliought of as having a proprietary interest in the cooperative, ... this is not
inconsistent with what remains in essence an employer-employee relationship.”" Isthmus

(quoting Surata, 63 Ore. App. at 225). The Commissioner noted that the Oregon court’s

statement echoed the reasoning of the U.S. Supreme Court in Goldberg v. Whitaker

House Co-0p.:

(199

[t]here is nothing inherently inconsistent between the coexistence of a

- proprietary and an employment relationship.”” Isthmus (quoting 366 U.S. 28, 32 (1961)).

The Commissioner stated that Surata, Hoedads, and Goldberg all looked at the “economic
" realities of the relationship between worker cooperatives and their workers and [saw] that

it [was] in practical effect not distinguishable from employment, in terms of all the risks

which the programs involved are intended to address.” Isthmus. (As will be shown
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“below, the economic realities of the relationship of Builders and its members is
distinguishable from the employment relationship found in Goldberg.)

' The Commissioner in Isthmus rejected the cooperative’s policy argument and

reliéd only on Wisconsin’s unemployment compensation statutes, including the definition
of an “employee™ in Section 108.02(12): “any individual who is or has been performing
services for an employing unit, in an employment, whether or not the individual is paid
directly by such employing unit....” Unliké Builders here, Isthmus did not dispute that the
members perforimed services for Isthmus and conceded that théy were not independent

contractors. The Commissioner in Isthmus also relied on the definition of “wages,”

which mirrored Oregon’s: “‘Wages’ means every form of remuneration payable, directly
or indirectly, for a given period...by an employing unit for an individual for personal
services.”” Isthmus, at n.5. Therefore, the Commissioner concluded that-based on the
application of the statutory language-Isthmus was an employer and was réquired to make

contributions on the payments made to its members. (The Commissioner also noted a

1980 decision by Minnesota’s Department of Employment Security, Chronic Electronic" -
Corp., holding that no employment relationship existed between a worker cooperative and
its members—and also noted that Minnesota’s commissioner had “repudiated” the decision

in 1990. Isthmus at n. 4.)

Neither the statutory provisions ner the facts in Wisconsin’s Isthmus decision are

on point with Minnesota’s unemployment insurance statutes and Builders. The advances

made to Builders’ members are designated as loans at the time paid, and members are
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. contractually obligated to pay back advanees that exceed the annual patronage dividend.
Wisconsin’s unemployment statutes are much broader than Minnesota_’s and do not
include an exception to the definition of “wages” for advances designated at loans. Also,

considering the “economic realities,” the designation of payments as loans and their

repayment makes the relationship of Builders’ members inconsistent with an employment
relationship.

Builders’ designation of advances as loans and the members’ obligation toire_pa'y
any advaﬁ;:e that exceeds their pétronage dividend, is in sharp contrast to the facts in>
Goldberg where there was no pro?ision that a member was required to pay back
advances. Goldberg, 366 U.S. at 30. Goldberg Vinvolved approximately 200 membé;s of
a coqperatiVe who did knitting, grOchéting and embroidery piece work at home. Id. at 28.
Iﬁ Goldberg the bylaws provided that excess receipts might be distributed to the Fhefﬁbers,
at the discretion of the board. Id. In contrast with Builders’ bylaws, they did not réQuz‘re

| that the excess receipts be distributed to the members and-the critical difference—the
bylaws in Goldberg did not require that members pay back advances if they exceeded
revenues. 1d. The Goldberg court noted that the merr;bers were “notlliable for [the co-
op’s] debts.” Id. at 30. Also in Goldberg, management determined the rate the workers
were paid, and management had ther right to fire the workers. 1d. at 33. The Goldberg
Court found that the members could be “expelléd at any time by the board of directors if
they violate any rules or regulations or if their work is suBstandard.” Id. at 29. Builders’

management does not determine the hourly rates—a personnel committee elected by the
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members determines the hourly rates. Builders’ management does not have the right to

fire a member. During the first year; a hew member may be expelled only if the personnel

committee unanimously votes to require surrender of membership. After the first year of
 membership, a member of Builders may only be expelled if 2/3 of the entire membership
votes to require the surrehder of membership. Further, Builders’ members provide their
- own tools, are not Supérifiéed, and are not reimbursed for mileage.
Minnesota’s 'legislatur'e{,v unlike Oregon and Wisconsin, excluded advgnces or

draws against future earnings that are designated as loans at the time paid from the

definition of wages. The provisions in Builders’ Membership Agreement that expressly

- state that the advances are “in the nature of loans” and that require that the édva‘rices be
“repaid establish 5t'hat the advances are designated as loans on Builders’ books at the time
of paymént; i"he Account Detail Report for Lars Keuhnow and the collection actions
further establish that ’;he’ :cidvanc'es are designated as loans on Builders’ books at the time
of paymert. On Builders’ balance statement, the advances are listed as “assets” because
~ they are designated as loans. Losses are notvimérely deducted from future hourly

payments to members, as the ULJ found. While members may elect to repay the loan by

having an amount deducted from future advances over time, some members elect to repay

the loan over-advance in a lump sum and persons who are no longer members are
required by the bylaws to repay the loan over-advance from their equity account and also-
face collection actions for repayment. Profits are not added to the futtite hourly

‘payments. They are distributed at the end of the fiscal year as a distribution from the
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cooperative. As expressly stated in the Membership‘Agreement,,the" payments are
advances that are loans a‘gains’gantiéipated distributions from the coqperétive‘ at the end of
the fiscal year. Builders does not pay its members wages, as defined by Section 268.035,

. subdivision 29(e). For that reason, non¢ of Builders members are employees and Builders
is not an employer of its members.-

C.  Itwas an error of law to apply Section 181.723 to Builders’ members.

Sectioh 181.723 (the construction independent contractor certification statute) does
not abrogate the exclusion of advaﬁces designated as loans from thé definition of wages
to determihe a worker’s classification. Therefore, Section 181.723 does not apply to
members of a worker cooperative where advances or draws against future earnings are
designated as loans at the timexp_aid—bec‘ause the advances are not wages. The Minnesota
legislature enacted Section 181.723 in 2007. (Laws 2007, c. 135, art. 3, § 15) As of
January 1, 2009, for purposes of unemployment insurance, Section 181.723 requires an
individual performing building construction or improvement services for a person to meet
specific criteria and obtain an exemption certificate te be classified as an independent .
contractor and not an employee. Minn. Stat. 181.723, subds. 2-4 (Add-13-14). N;)ne of
Builders’ members are the unskilled, seasonal, and powetless workers that Section
181.723 is intended to protect. See Office of the Legislative Auditor, “Misclassification

of Employees as Independent Contractors, “p. 18 (Nov. 2007)°

¢ Available at www.auditor.leg.state.mn.us. “Knowledgeable staff at DEED told us
that worker misclassification is more common in some industries than others. According
to these staff, some characteristics of industries more prone to misclassification include:
usé of unskilled labor, minimal capital investment requirements, and seasonal business
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In the same 2007 session in which it énacted Section 181.723, tﬁe Minnesota
legislature added the exclusion of advances déSignated as loans to the definition of wages
in Section 268.0335, at the requesi of DEED.. See Unemployment Insurance Advisory -

- Council Bill: House Conference Committee Report on SF 167 (H.F. 648), Art. 4:

“.Administrat'ive-‘Rules Incorporated into Statutes,” 85" Leg. (May 18,2007)’. The
Committee repoft shows that the exclusion of advances designated as loans fror'ﬁ the |
statutory definition of “wages” ;Nas based on the existing administrative rule adopted and
used by DEED:

This article incorporates various provisions from current administrative
rules governing unemployment insurance into the statutes. The department
wants to incorporate these provisions into the statutes because the
department believes doing so will clarify current practices. The
incorporation of these rules is not intended to affect the application or
interpretation of these provisions. .... Wages. Modifies the definition of
wages to state that “wages” include: ... advances or draws against future
earnings when paid (unless the payments are designated as a loan or return
of capital on the employer’s books when paid); ....

Id. DEED’s administrative rule that was incorporated as subdivision 29(e) was the
following:
Wages include the monetary value of: ...I. Advances or draws against future
earnings, when paid, unless the payments ar¢ designated as a loan or return

of capital on the books of the employer at the time of payment.

Minn. R. 3315.0210 (Add-71). Accordingly, Section 268.035, subd. 29 (“Wages™) was

cycles. In theory, businesses that rely on unskilled labor will find it easier to use
“independent contractors” as business needs increase instead of employing the labor
pérmanently. In addition, workers that can be easily replaced may have less ability to
- negotiate for employee status.” '

7 Available at www.house.leg.state.mn.us/hrd/bs/85/SF0167.html
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vrewritten in 2007 (Laws 2007, c. 128, art. 4, §§2 to 4) to include the exclusion of
advanees in 29(e)®. During that same 2007 session, the legislature repealed Section .
268.035, subd. 9, which codified common law factors to determine if a construction
worker was an independent contractor, effective January:12 2009. (Laws 2007, c. 135,
art. 3, § 42) In 2009, the legislature then replaced subdivision 9 with subdivision 9a,
i‘eqliiring independent contractor certification under Section 181.723 for workefs in
building construction. (Laws 2009, c. 78, art. 4, §§3 to 7) The codiﬁcatidn of the
exc}usioh of advances designated as loans from fhe‘ definition of “wages” in the same

“session in which the ind’ependent contractor certification statute was enacted shows that
they are meant to be consistent. Builders’ members are not employees because they are
no1; paid “wages.” They are not required to meet the criteria and obtain an independent |
contractor certificate under Section 181.723 to avoid being classified as employees.

D. It was an error of law to apply Section 181.723 to Builders’ members who do
not perform building construction and improvement.

Section 18
perform building construction and improvement. Some members do not perfor'm building
construction and improvement work at all. Other members fluctuate between shop work -
and field construetion and impfovement. Shop wqu inCiudes fabricating case work

(cabinetry), furniture, and trim; ~a-nd, a large percentage of the shop work is not for a

Builders’ project. (T.46, App-126) Members also include a salesperson, an architect, and :

8 “Wages includes advances or draws against future earnings, when paid, unless the
payments are designated as a loan or return of capital on the books of the employer at the
time of payment.” Minn. Stat. §268.035, subd. 29 (e)
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a finance manager. (T.29-30, 38, 49, App-109-110, 118, 129). It was an error of law for
the ULJ to conclude that all members were employees b’ased_on a finding that they had»
not’obtainéd‘inde”pendent contractor certification when they do not all f)erform building
éor_mt’fuctionﬁ and improvement. In denying Builders’ request for feconsidera‘tionz the ULJ
sfated that “[w]hether these construction workers are covered by the Minnesota
Unemployment Insurance Law...must be decided based on ... Section 268.035,
Subdivisioﬁ 9a.” (Decision 6-20-11 p. 2, Add-9) (Section 268.035, subdivision 9a,
provides that “section 181.723 determines whether a worker is an independent contractor
or an employee when performing public or private sector commercial or residential
building construction or improvement services.”) This finding was not supported by the
evidence. Both Seéﬁon 268.035, subdivision 9a and Section 181.723 expressly apply
only-to workers doing “building construction and improvement.” Minn. Stat. §181 723,
subd. 2. | Further, Section 181.723 has been held to apply expressly only to individual
humah bemgs doing building construction and improvement. Nelson v. Levy, 796
N.W.2d 336, 342, 342 n.3 (Minn. App. 2011) (stating that Se(;tion 268.035, sugd. Oaisa
“category of workers for which the legislature has created a speciﬁd framework to
determine whether a worker is an independent contractor or an employee” and that
“section 181.723 “only applies to individuals’ and an "’[i]ndiyidual” means a human
being.”’) (quoting Minn. Stat. §181.723, subds. 1(d) & 2). The ULJ’s apparent finding
that- allw Builders’ members are coﬂstructi_on workers is not suppor’ted by the evidénce,

which showed that some members are salespersons, accountants, cabinet makers,
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architects, and designers. (T.29-30, 38, 44, 46, 49, App-109-110, 118, 120, 129; DEED : _
Audit Notes, Api)—3 7 Determining the status of individual members not doing building |
construction and improvement based on Section 181.723 was an error of law.

'For individuals not covered by a specific statute, Rule 3315.0555, enacted by
DEED, sets forth the factors to distinguish employees from independent contractors. See
Blue & White Taxi v. Carlson, 496 N.W.2d 826, 828 (Minn. App. 1993). Ofthe five
factors in Rule 3315.0555, two are the most important: the right to control the méans and
mannervo‘f performance and ;he right to discharge the worker without incurring liability.
Minn: R. 3315.0555, subpt. 1(A)(B) (1991). Builders does not have the right to discharge
amember. The Bylaws provide that dui‘in'g the first yéar of membcféhip, a member may
be required to surrender membersﬁip only by unanimous vote of the Personnel
Committee, which is comprised of other members elected by the membership, with input
from other members. (Bylaws, Art. IX, §4, App-20) After the first year of membership, a
member may only be required to sur‘rendgr membership by a 2/3 voté of all of the
members of Builders, not just the members of the Personnél Commiittee. (Id.) The ULJ
incorréctly concluded that this was a right to discharge without incurring liability. In
doing so, the ULJ failed to consider the Department’s guidelines on what constitutes a
right to discharge. Subpart 3.G of Rule 3315.0555 describes the right to discharge as
follows: “The right to discharge is a very important factor indicating that the right to
control exists particularly if the individual may be terminated with little ﬁotice, withoui

cause, or for failure to follow specified rules or methods.” (emphasis added) The
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procedure to expel a member by 2/3 vote of the membership:does not fit the Department’s
guidelines. In fact, it is the same proc‘edﬁre pfovided in the U.S. Constitution for removal
of a member of bongreSS—a’2/3 vote of the members of the House. U.S. Cont. §5, cl.2.
This is not a right to discharge. It is in sharp contrast to.the facts in Goldberg where a -
rﬁember could be exi)elled at any time merely by the vote of the boafd of directors.
Goldberg v. Whitaker House Co-op.. Inc., 366 U.S. 28, 30 (1961).

Builders’ Bylaws, Article IX state the following: “After the first year of
mémbership, a Member shall be required to. surrencier membership in the Cooperative
only by a vi}te of 2/3 of the;membership.” “(,Bylaws, Art. IX, §4, App-20) This is not a
right to discharge. Itis a contractual right protecting each member. As a corporation |

organized as a cooperative, Builders can only act through its agents. See, e.g., Frieler v.

Carlton Marketing Group. Inc., 751 N.W.2d 558, (Minn. 2008) (considering MHRA).
“[T]he overwhelming majority of employers are artificial errtities, such as corporations ...,'
| who can act only through their agents. As a result, concepts of agency law are an inherent
part of the actions of employers.” Id. (citations omitted). Neither Builders’ managing
director, a coordinator, nor any other agént in Builders has any authority to discharge a
member. (Section 28.33 of Builders’ policies, relied upon by the ULJ, mérely allows a
job site coordinator “tg expel a meémber ﬁ?m the work site for non-performance.” (Policy
p.30? App'—665 'Any attempt to discharge a member could result in liability for breach of
the Membership Agreement, which incorporates the Bylaws. |

Other “essential factors™ are; the mode of payment, furnishing of materials and
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tools; and control over the premises where the services ére performed. Minn. R.
3315.0555, subpt. 1(B). The mode of payment also establishe.s that Builders’ members
are not employees. Each m'embers’ share of the annual profits is determined by the
p_e’rs,orllnel commiﬁee, which is elected by the members, and the advances loaned against
the anticipated distribution of profits are not wages. By the Department’s own rule in
 effect before 2007 and now codified in Section 268.035, Builders’ advances or draws to
“ members against future earnings, designated as loans: and enforced as loans, are not
“wages.’; All members supply their own tools. (T.47, App-1'27)‘vBuilcviers does not have
sﬁpervi‘sors or foremen on the projects. (T.38, App-118) Each project has a coordinator

who is responsible for interfacing with the owner, subcontractors, and the architect, who

. is also a member. (T.38, App-118) Members work as a team to get the work completed.

(T.45, App-125) A significant additional factor is the realization of profit or loss.
Minn.R. 3315.0555, subpt. 2C, 'statesvthhe following: “An individual who is in a position

to realize a profit or suffer a loss as a result of the individual’s services is genefally
.independent, while the individual who is working in employment is not in that position.”
Id. Builders members’ adﬁvan’cevs against future patronage dividends are a prorata share of
the conerative’s profits. The Membership Agreement states that “[a]ll members share
the losses as well as the revenues of the association on a prorata basis according to work
contributed ....” (Mem. Agmt. 3, Add-83) Based on Rule 3315.055 5; Builders’

members who do net perform building construction and improvement are not employees.
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E. It was an error of law to apply Section 181.723 to Builders’ members to
determine their classification effective before January 1,2009. -

Section 181.723 requires a dual analysis before and after January 1,.2009, to

determine a consiruction worker’s classification. Nelson, 796 N.W.2d at 339 (analyzing
issue whether workér iﬁ Buil;iiﬁg coﬁStfuction was an employeé or independent contractof
| in two time frames before and after January 1, 2009). The ULJ affirmed DEED’s
déte‘rmination that Builders was an employer effective January 1, 2006. Section 268.043
limits (it does not require) the effective date to no more than four years prior to the date
Qf determination, absent a finding of fraud. “No person may be initially determined an
erﬁployer, or that services performed for it were in employment or covered employment,
for periods.m(;re than four years before the year in which the determination is made,
unless the co;nmissioner finds that there was fraudulent action tlo avoid liability under this
chapter.” Minn. Stat. 268.043(b). Deterthining the classification of any éuilders member
based on Section 181.723 for years prior to January 1, 2009, was an error of law. If
Builders’ members are required to prove that they are independent contracfors, and
Section 181.723 is applied to Builders’ members who perform building construction and
improvement, then the facts as to those members doing construction work must be
analyzed under the law in effect prior January 1, 2009, énd separately analyzed under
Section 181.723 after January 1, 2009. Nelson at 339.

The Nelson court applied nine criteria found in Section 268.035, subd. 9 (2007), to
determine the worker’s status as an employee or .indebendent contractor ’pr.i'or to January

1,2009, Id. The court concluded that the worker’s status was an independent contractor
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prior to J énuary 1, 2009. After that date, the worker had formed a limited liability
co‘mpény. The worker had continued performing the same types of construction and
improvement services (tile installation), only now thé payments were made to his limited

~ liability company, rather than _direcﬂy to the individual worker. The Nelson court found

_fhai because Section 181.723 applied only to workers who are human beings, the LLC
could not obtain an independent contractor certificate. Id. at 342. The couirt therefore
concluded that the '“independent contractor vs. employee distinction” was not applicable
to LLCs in the construction induétfy, and therefore the LLC was not an employee. Id.
The court rejected DEED’é argurﬁent that the “corporate trappings” of a worker operating
as an LLC should be ignored and that an independent contractor certificate was required
for the worker. Id. (stating that “DEED's argument was inconsistent with the plain
language of the staiute.”)
Before January 1, 2009

DEED’s determination, afﬁrmed by the ULJ, was that Buiiders is an employer
pursuant to Minnesota Unemployment Insurance Law effective January 1, 2006. Because
Builders’ advances aré not wages, this should be dispositive of the entire issue for all
members for all years. They are neither employées nor independent contractors:
However, if Builders’ members 'muét sﬁow that they are independent contractors, then

before January 1, 2009, the factors in Section 268.035, subdivision 9, applié(fl to

distinguish employees from bonsltifuctz'on independent contractors. Nelson, 796 N.W.2d
at 339-40. Section 268.035, subdivision 9, listed nine conditions for construction

independent contractors, all of which were required:
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(1) maintains a separate business with the independent contractor's own
office, equipment, materials, and other facilities; - :

(2) holds or has applied for a federal employer identification number or has
filed business or self-employment income tax returns with the federal
Internal Revenue Service based on that work or service in the previous year;
(3) operates under contracts to perform specific services or work for
specific amounts of money under which the independent contractor controls
the means of performing the services or work;

(4) incurs the main expenses related to the service or work that the
independent contractor performs under contract;

(5) is responsible for the satisfactory completion of work or services that the
independent contractor contracts to perform and is liable for a failure to
complete the work or service;

(6) receives compensation for work or service performed under a contract
on a commission or per job or competitive bid basis and not on any other
basis;

(7) may realize a profit or suffer a loss under contracts to perform work or.
service;:

(8) has continuing or recurring business liabilities or obligations; and

(9) the success or failure of the independent contractor's business depends
on the relationship of business receipts to expenditures.

Minn. Stat. §268.035, subd. 9 (2006). Builders’ members performing constructioh work
“provide their own tools (T.47, App-127), file self-employment tax returns (T.52, App—\
| 132); c'o;ltrol' thé means of performance without supervisors (T.38, App-118), and realize
a profit or loss and share in the liabilities (Mem. Agmt. 93, Add-83).
These “economic realities” of the situation are inconsistent with an employment
relationship and require a conclusion that Builders’ members are nq£ emplbyees. This
| chonclu‘sion is also supported by a finding that Builders™ members do not require the
protection of Mipnesota’s unemployment insurance laws. The purpose of Chapter 268 is
to provide a partial‘wage replacement to workers who are unemployed through no fault of
their ewn. Mir;n. Stat. §268.03, subd. 1. Builders’ memberé have the contractual promise

that they cannot be dismissed: it requires a 3/3 vote of all the members to require the
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surrender of membership. (Bylaws, Art. IX, §4, App-20) Builders’ members are not the
workers that Minnesota’s unemployment insurance program is intended to protect.

F. It was an error of law to conclude that DEED was not precluded from re-
litigating the issue of Builders’ status.

The 1991 D'e‘cis‘ion ;:oncluded that “there was no emplgyer-emploieé relatiénship
between the qléimant and the employer, and remuneration paid to the claimant by the
employer d~0’csknot constitute wages under the Minnesota Jobs and Training Law for
unemp‘loyrheﬁt tai and benéﬁt purposes.” (1991 Decision, Add-78) In 1991 Builders’
advances were designated as lqans at the time paid (e.g. 1991 T.12, App-79) and were
found not to be wages under the laws in effect in 1991. In 201 1 Buildersf advances ére
still 'designéted as loans a£ the time paid and the law that such payments are not wages is
still in effect. It should be noted that the 1991 Decision does nof state that it concluded
the member was an in(iependent contractor. The issues stated on the record in 1991

included the relationship between Builders and the member and also whether Builders’
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and Training Law.” (1991 T.11, App-78)

Claim-preclusion (res judicata) and issue preclusion (collateral estopbel) apply to
administrative decisions that are “quasi-judicial.” Graham v. Special School Dist. No. 1,
472 N.W.2d. 114, 115-16 (Minn. 1991). Unemployment compensation héarings are
“quasi-judicial.” Dorn v. Peterson, 512 N.W.2d 902, 906 (Minn. App. 1994). The
elements of claim preclusion (res judicata) are the following: “Res judicata applies as an

absolute bar to a subsequent claim when: (1) the earlier claim involved the same set of

42



factual circumstances; (2) the earlier claim involved the same parties or their privies;*(3)
there was a ﬁnal judgment Qn the merits; and (4) the éstopped party had a fun and fair _
oinpor’tunity to litigaté the matter.” Rucker v. Schmidt, 794 N.w.2d 114, 117 (Minn.
2011)

This appeal by Builders involves the same issue (i.e. employer status), the saime set
of féctual circumstances, the same law, and the same parties as its 1990 appeal that was
decided in 1991. In this appeal in 2011, the ULJ concluded that preclusion did not apply
because the parties here (Builders and DEED) a-I;e ;io"t the same as Builders aﬁd Ripley in
the 1991 decision. (5-3-11 Decision, pp. 3-4, Add-5-6) This was an error of law. The
party to be estopped may be in privity with the party in the previous action. Privity‘

' includc;s identity of interests, a party who controlled the action or v&;hose interests were"
represented by the party in the" brevious action, and a party who represents the same legal

right. Rucker, 794 N.W.2d at 118. The Referee/ULJ in 1990 identified the interests and

- legal rights as both the relationship between Ripley and Builders and also whether
BUildqrs’ status as a cooperative exempted it frorh Minnesota’s unemployment insurance
law. (1991 T.11, App-7‘8) DEED’s interests and legal rights in this 2011 appeal, i.e.
deterrhination of Builders’ status and collection of unemployment insurance taxes, were
repr"es}e:nted by Ripley in the 1990 appeal. The ULJ’s decision in 2011 that preclusion did
not apply based on the identity of the parties was an eﬁor of law. |

The ULJ also concluded that preclusion did not apply because “the law relating to
whether a worker in the coﬂsﬁ‘ucﬁon industry is an employee has changed significantly

since 1991,” referring to Section 181.723 (the construction independent contractor statute
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effective January 1, 2009). (Add-5-6) However, the 1991 decision does not state that it
.was based on Builders’ members being classiﬁed as “independent contractors.” Rather; it
found that the member (Ripley) was not an “employee” and that the “remuneration” paid
by Builders did “not constitute wages under the Minnesota. Jobs and..Tréining Law for
unemployment tax and benefit purposes.” (Add-78) Enactment of the construction
independent conitracior statute Section 181.723 does nof change the law that compelsa -
conclusion that Builders does not pay its members “wages,” and therefore is not an
employer silbject to Minnesota’s unemployment insurance law. The law that advances
designated as loans are not wages has nor changed. Prior to its codification in 2007 as
Section 268.035, subd. ‘29(e), that exception from “wégés” was a DEED adminiétrativé
rule (Minn. R. 3315.0210). The facts are the same, the rule that advances designated as
loans are not wages is the same, and the conclusion must be same: Builders is not an
er’nployerhof its members.

CONCLUSION

Pursuant to Minnesota Statutes Section 268.035, subd. 29(e), Builders’ advances
paid to members are not wages subject to unemployment insurance taxes. The advances
are designated as loans at the time they are p“aid, and members are contractually obligated
to pay back moﬁies borrowed as advances that exceed their share of the actual fiscal
income for the cooperative (i.e. their patronage distribution). The advances members

.rec‘e»ive based on hours worked are merely an atter'npt‘-tof fairly distribute the cooperative’s
anticipated earnings throughout the fiscal yéar. The advances are loans against the

anticipated earnings and must be paid back if they exceed the monies available for
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‘distribution at the end of the ﬁscal year. Applying the definition of “wages” in Section
268.035, subd. 29(e), to these facts compels a determlnatlon that Builders does not pay its

" ‘members wages and Bullders is not an employer of its members.

The law to determine the status of a cooperatlve that does not pay its members .~

wages has not changed. Builders finds it an appalling abuse that DEED, with the
Department of Reveniie; can conduct a flawed audit of its business and then issue (and its
ULJ afﬁfm) an assessment of taxes, plus arrearages and penalties for four prior years;, that
is contrary to DEED’s prior 1991 decision. Builders should not be liable for ény ~
unemployment insurance tax arrearages or penalties, because it relied on the 1991
decision that the advances were not wages and that it was nof an employer of its
members.”Builders‘seeks relief from the ongoing prosecution by DEED and DOR.

Builders respéctfully requests that this Court reverse the decision of the ULJ that
Builders is an 71p10yer of its members. “

Dated: / \\

ORMANNORD&HURDPLL

Michael E. Orman #127498
Attorney for Relator

1301 Miller Trunk Highway, Suite 400
Duluth, MN 55811

218-722-1000
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