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STATEMENT OF CASE
The case before the Court involves two common and basic workers’
compensation questions:
1. Is the Employee permanently and totally disableci?
2. Is the insurer entitled to an offset for the SSDI benefits which

the Employee is receiving?

The Employee, Mary Olds, was already receiving SSDI benefits when she
went to work for thé Employer-Relator in 2002. In fact,. the Employee.had been
found eligible for SS5DI benefits commencing August 14, 199;7'. (A. 8, SSDI
Decision p.4)' This was a full five (5) years before she ever began working for the
Employer-Relator. She was awarded SSDI benefits following a heaﬁng on
Deceﬁlber 9, 1998. As hoted by the WCCA, the SSDI benefits were awarded
based upon ”“major depression, recurrent, and fibromyalgia with headaches and
chfonic pain syndrome”. (A. 69, WCCA p.8) The Employee worked part time for

the Employer-Relator to supplement her income but was required to remain

' Appendix references are to the Appendix contained in the Brief of Employer-
Relator, not reprinted herein



below a certain level of earnings to maintain her eligibility for SSDI benefits.
(T.37-38)

The Employee was hifed as a direct support person to provide full
patient.care, including lifting and physical transfers. (T.38) At the time she began |
this job, the Employee did not have any low back problems or restrictions | which
limited her ability to physically perform her job. (T.38-39) After suffering injuries
to her low back in 2002 and 2003, she became significantly and permanently
disabled.

Following a hearing, the Compensation Judge found that the Employee
was perménently and totally disabled but that the Employer-Relator was eﬁﬁtled
to an offset in the amount of her monthly SSDI benefit. The Employer-Relator
appealed the finding of permanent total disability and the Employee appealed

the offset determination.

In its decision served and filed April 9, 2007, the WCCA affirmed the
finding of permanent total disability and reversed the SSDI offset award. The

Employer-Relator have taken an appeal from that decision.



ISSUES PRESENTED

1. WAS THE WCCA AFFIRMATION OF THE PERMANENT TOTAL
DISABILITY FINDING MANIFESTLY CONTRARY TO THE

EVIDENCE?

2. DID THE WCCA PROPERLY SUBSTITUTE ITS FINDINGS IN

REVERSING THE SSDI OFFSET ?

The Standard of Review
In reviewing cases on appeal, the Workers' Compensation Court of
Appeals must determine whether "the findings of fact and order [are] clearly

erroneous and unsupported by substantial evidence in view of the entire records

as submitted.” Minn. Stat. Sec. 176421, sub. 1 (1992). Substantial evidence
supports the findings if, in the context of the entire record, "they are supported

by evidence that a reasonable mind might accept as adequate. Hengemubhle v.

Long Prairie Javcees, 368 N.W. 2d 54, 59 (Minn. 1984). Where evidence contflicts

or more than one inference may reasonably be drawn from the evidence, the

findings are to be affirmed. Id. at 60. Similarly, "[f]act findings are clearly



erroneous only if the reviewing court on the entire evidence is left with a definite
and firm conviction that a mistake has been committed." Northern States Power
Co. v. Lyon Food Products., Inc., 304 Minn 196, 201, 229 N.W.2d 521, 524 (1975).
Fact findings should not be disturbed, even.though the feviewing court might
disagree with them, "unless they are clearly erroneous in the sense that they are
- manifestly contrary to the weight of the evidence or not reasonably supported by

the efridence as a whole." Id.

ARGUMENT

1. The Finding of the Compensation Judge, as Affirmed by the
WCCA, that the Employee is Permanently Totally Disabled, is

Supported by Substantial Evidence in View of the Entire Record.

The Employee worked limited hours, by choice, when she was hired by the
Employer-Relator in 2002. (T.40) The WCCA correctly notes there was no
evidence “that the Employee was limited to working part time due to any
medical restrictions caused by her pre-existing low Back condition or by the

depression, fibromyalgia, or chronic pain syndrome for which she was receiving



SSDL” (A. 66, WCCA p.s) The Employee testified at the hearing that she was
able to perform all of her job duties without assistance, needed no medical care
and had no lost time prior to the first of her two low back injuries (T. 40-41).
As a licensed LPN (A. 54, Finding 1), the Employee was physically and |
vocationally capable of finding and holding competitive .employment at the time
she was hired by the Employer-Relator. Her employment and earning options
were limited only by her receipt of SSDI benefits. Those limitations were
temporary in nature, applicable for only so long as she chose to receive SSDI
benefits. Had she been able to return to full-time employment as an LPN, she
could certainly have earned more than the $876/m0nth. she receives as SSDL.
Any number of future employment and earning scenarios were available to
the Employee before she injured her back in 2002 and 2003. She testified that her
major depression is Controlied with medication. (T. 87) Although she still has
fibromyalgia (T.88), her most disabling condition is now her low back (T.88)

Simply put, the Employee was not permanently totally disabled when she went

to work for the Employer-Relator in 2002. She became permanently totally

disabled as a result of the back injuries she sustained in 2002 and 2003.



The Employer-Relator concedes in its bri.ef that “there is no dispute that the
Employee’s léw back and left leg symptoms became more constant and
pronounced after the 8/20/03 injury and continued through the date of hearing.”
(Employer-Relator’s Brief, p.7) The Compensation Judge properly found that the
Employee is no longer able “ to find or hold competitive. employment or
employment which would result in anything more than insubstantial income
from .sporadic employment”. (A. 57, Finding 33)

A comparison of the Empioyee’s earnings before the work injuries (in a job
competitively obtained and performed) with he: post-injury earnings is not
relevant. Since August 24, 2003 she has not been competitively employable. (A.

- 57, Finding 36) The WCCA correctly summarizes the relevant law, noting that
“the fact that an injured Employee earns a marginal income does not preclude a

determination of permanent total disability.” (A. 66, WCCA p.5, citing Bertsch

v. Varnum Lumber and Fuel Company, 228 N.W. 2nd 228, 27 WCD 786 (Minn.
1975)). The WCCA also notes that, “as a general rule, whether an employee’s
income is insubstantial is not determined by comparing the employee’s pre- and

post- injury earnings.” (A. 66, WCCA p.5, citing Weishaar v. Radisson Hotel

South, slip op. (WCCA 9/24/02)). The WCCA goes on to conclude that “in other



words, what constitutes an insubstantial income does not change relative to the

Employee’s pre-injury wage.” (A. 66, WCCA p.5, citing Detmar v. Casko Corp.,
60 WCD. 81 (WCCA 2000)).

In this case, the.Employee was competitively employable when she was
hired by the Employer-Relator in 2002; As a result of her 2002 aﬁd 2003 back

injuries, she is now permanently totally disabled.

A. The Employer’s “windfall” argument is without merit and is, in fact,
a common occurrence in permanent total disability claims for low

wage earners

Under the provisions of Minn. Stat. Sec. 176.101, subd.4 (2000), an Employee

who is permanently totally disabled is entitled to a legislatively mandated minimum
rate (65% of the statewide average weekly wage). As noted by Employer-Relator,
the minimum rate to which the Employee is entitled for permanent total disability is
$457.00 per week. (Employer-Relator Brief p. 3) In pointing out this “windfall”, the
Employer- Relator fails to mention the hundreds, if not thousands, of other injured

Minnesota workers who receive a similar “windfall” when deemed permanently



totally disabled. In a great many cases, a low wage earner receives substantially
more in permanent total disability benefits than he/she was receiving in wages. If
this truly represents a “windfall” for a severely injured person and an unjust burden

upon insurers, then it is up to our Legislature to change the law.

2. The WCCA’s Reversal of the SSDI Offset is in Accordance with the

Applicable Law and Supported by the Trial Record

The WCCA did not misstate the factual record or misinterpret the law
regarding the SSDI offset. However, the Compensation Judge misstated the factual
record in coining the phrase “low back chronic pain syndrome” to describe the
Employee’s condition at the time she was awarded SSDI benefits in 1999 (A. 57,
Finding 5) This phrase never appears in the SSDI award and there is no evidence in
the record to suppért such a Conclusipn. The only Social Security medical
documentation in the trial record is the February 22, 1999 SSDI decision. (A. 5, SSDI
Decision)

The SSDI decision focuses on the Employee’s fibromyalgia, a non-specifically

defined chronic pain syndrome, and her depression. There are no references to any



objective medical evidence such as MRI's or EMG’s which would document a low
back condition. Further, there are no references to radicular symptoms, sciatica, or
any of the other conditions which have disabled the Employee sincé her work
injuries in 2002 and 2003. The Employee’s “chronic pain syndrome” was not due to
low back problems. Ra_ther, it was diagnosed as “secondary to the fibromyalgia”
(A. 6, SSDI Decision p.2, opinion of Dr. May)

After reviewing the triél record, the WCCA correctly foﬁnd “no substantial
evidence supporting a conclusion that the employee’s low back condition was a
factor in the award of SSDI benefits.” (A. 69, WCCA p.8).

Employer-Relator asks this Court to assume, as a “very significant fact”, that
the Employee’s benefits were “reviewed and renewed at somé point aftér the initial
award and that this review most likely occurred in approximately 2002".
(Employer-Relator Briéf p.22). Other than the Employee’s vague trial testi_mohy and
the Employer-Relator’s speculation, there is no evidence in the trial fecord that the
Employee’s SSDI eligibility was ever reviewed. Assuming, arguendo, that a review
did occur sometime after 1999, any number of questioné remain uhanswerable from

the evidence in the record, among them:



(1) Exactly when did the review occur?

(2) By whom was the review performed?

(3) What, if anj, medical records were reviewed and considered?

(4) What, if any, information was provided by the Employee?

(5) What is the standard used to determine eligibility for ongoing SSDI
benefits?

Another of Employer-Relator’s arguments is that the Employee testified af the
workers’ compensation hearing that her primary disabling condition is now her low
back. (Employer-Relator Brief p.22) While this is most certainly true, following two
back injuries while working for the Employer-Relator, it is irrelevant. The more
relevant inquiry is whether her entitlement to SSDI benefits was ”occasioned by
the same condition which now renders her permar;entl.y totally disabled for
workers’ compensation purposes. The WCCA has correctly answered that question
in the negative.

This Court has addressed the issue of the SSDI offset in a permanent total
disability claim. In Kloss, this Court set forth three prerequisites to be met before an
‘Employer/Insurer is entitled to the offset provisions under Minn. Stat. 176.101,
subd.4: |

(1) The injured Employee must be permanently and totally disabled;

(2) Payment of $25,000 in weekly compensation is made; and
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(3) the social security disability benefits are occasioned by the same
injuries which gave rise to workers’ compensation benefits.

Kloss v. E & I Earthmovers, 472 N.W.2d 109, 112 (Minn.1991).

The WCCA has addressed the meaning of “occasioned by.” InHill, the
WCCA held that “by definition, the words ‘occasioned by’ are the equivalent of

‘caused by’ Hill v. Ed Lutz Constr., 39 WCD 111, 114 (WCCA 1986). The Court went

on to note that the Compénsation Judge was required to examiné the social security
records to determiné the basis of an award of benefits (Hill at p. 114).

In addition, the Court recognized the Employer and Insurer’s burden of proof
on this issue, holding that “simply put, the Employer and Insurer have failed to
sustain their burden in their claim to entitlement of the statutbry o'ffset”. (Hill at p.
114). While the Employee clearly has the burden of proof in establishing her claim
for permanent totaﬂ disability benefits, the burden switches to the Emplo_yer and
Insurer when they claim entitlement to the statutory offset. |

In the present case, the only evidence in the record which tells us why the
Employee Was receiving SSDI benefits is the 1999 decision of ALJ Roger W. .
Thomas.(A.5) A careful reading of that decision does not support the Employer-

Relator’s contention that the Employee had a low back condition which was a factor
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in the award of SSDI benefits. Based upon all of the evidence in the record, the
Employee’s _entiﬂement to SSDI bénefits in 1999 was “occasioned by” major
depression, fibromyalgia with headaches and a chronic pain syndrome. (A. 69,
'WCCA p.8) The Employer-Relator is not entitled to the statutory SSDI offset in this
case.

B. The Employee is Not Experiencing a “Windfall” by Her Receipt of

Both SSDI and Permanent Total Disability Benefits

Having established that her permanent total disability is a result of the work

injuries, the Employee is entitled to the minimum weekly benefit pursuant to Minn.

Stat. Sec. 176.101, subd.4 (2000) . The Employer-Relator, failing in its burden of

proof, have not established that her SSDI benefits were “occasioned by” the same
injuries which made her permanently and totally disabled. Thereforé, the Employee
is entitled to receipt of both benefits.

There is no “double recovery” or “duplication of benefits” where an injured
person is receiving disability benefits from two different sources and for two
different disabling conditions. The Employer and Insurer are responsible to pay

permanent total disability benefits in this case because the Employee became

12



disabled as a result of her win‘k injuries. The legislature has determined that the
Employee, and all others similarly situated, shall receive a minimum benefit Which
exceeds her pre-injury wage. This is not unreasonable in light of hef perman.enﬂy
~ disabled condition.

The Employee is also receiving SSDI benefits under a federal disability
‘program, for conditions which differ from, and pre-existed, her work injuries. As

noted by the Employer-Relator, Minn. Stat. 176.101, Subd. 4 allows for an offset of

SSDI benefits .when those benefits are “occasioned by the same injury or injuries
which give rise to” the permanent total disability benefits. (Employer-Relator Brief
p-23) The statute does not provide for an offset in every case, howevei, recognizing
that simultaneous receipt of SSDI and permanent total disability benefits does not
necessarily represent a duplication of benefits in every case. This is one of those

situations where no duplication exists.

CONCLUSION
The Employer—Relator is really asking this Court to reverse the WCCA
decision because the decision seems “unfair.” The numerous references to the

Employee’s supposed “windfail” imply that the Employee is somehow fortunate
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to have been injured under these circumstances.. It is important to remember that
the Employee was not permanently and totally disabled from employment until
after she was hurt while working for the Employer-Relator. In this particular case
-and under these particular facts, the Employer-Relator may be unhappy with its
obligation to pay full benefits at the minimum rate. That unhappiness, however,
does not change the fact that the WCCA decision is thoroughly supported by the
applicable law and the trial record. For these reasons, the Employee respectfully

requests that this Court affirm the decision of the WCCA in all respects.

Respectfully submitted,

Dated: June 25, 2007

Rapids, MN 55744
(218) 327-1235
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