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ARGUMENT

DISMISSAL OF APPELLANT’S COMPLAINT WAS IMPROPER
BECAUSE THERE EXISTS A F ACTUAL DISPUTE THAT THE
" SIGN POSED A FORESEEABE RISK OF HARM TO OTHERS.

A The sign created an artificial condit_ion whose visibility is
disputed.

Respondents eironeously argue that the sign was visible to Appellant as a

j matter of law. Respondents cite to Steinke v. City of Andover, 525 N.W.2d 173

(an 1994), claiming that whether appéil.ant saw the sign is not the issue but

ﬁétuér the sign was visible. (Krutzig Brief, p.1 1) In that case the Court applied
| .Ejﬁé-'ﬂuuoz standard in deciding that the issue was not whether the snowmobiler
saw the ditch but if the snowmeobiler could have seen the ditch. Steinke, 525 |
WZd at 177.The Court h,eid that t]:ge' accident was a result of the failure.of |
: Steifﬂ{é to observe the ngr:thal conditions of rural land. Id. Steinke crossed th_:é':

ditch at other points in the past and knew that there were ditches in the arca. Id.

P Stemke “presented no crédible evidence the ditch was concealed or contained |

E hldden dangers.” Id. The Court reasoned that the ditch was a common earthen

1tch, of a type found throughout Minnesota, and was in a flat area not obstructed
-'frgui, :iviéw. Id |

f Contrary to Respondents argument, the S_teinke case is not on point. The
gn m questlon isnota natural common ¢lement found throughout central

nnesota ﬁelds as was the d1tch in Steinke. A plywood sign posted in the path -

{ a-snowmobne is not a normal condition of rura} and Respondents claini thau T

Razink had a duty to be aware of his sufroundmgs and a brief mspection e E




would have revealed the coridition. This allegation by Respondents is a dis_p’ut‘e&

o question of fact. Whether a condition is considered hidden turns on its visibifity.
: ;":‘ -Whether Mr. Razink should have the sign under the visibility conditions of that

B mght is a factual dispute for the jury to decide.

" B. The sig"nrémd- the chation of its _blacement created an
inherently dangerous condition.

.Respondents claim that there is no evidence that the sign was inherenﬂy
dangerous and cite to cases 'thaf do not control in this jurisdiction and pertain to
e p1les of snow and sand respectively. (Kruizig Brief, p. 14, citing to Watson v.

- if:'f Mchw Hill, Inc. 507 S.W.2d 366, 368 (Mo. 1974); Knapp v. City of Decatur,

513 N.E.2d 534, 538 (1ll. App. Ct. 1987)). Respondents claim that a plywood szgn

N ‘ees not have dangerous propensities and that the condltlon must satisfy a

mxmmal threshold and be likely to cause death or serious bodily harm. (Oce‘llo;

B nef, p 10). See also Restatement (Second) of Torts § 335 (1965). In this
téﬁce' the Respondents fail t(‘_)_liook'_at the totaiity of the circumstances of where
andhow the sign was ér:act:ed. The Court in Johnson v. State of Minnesota,

@ﬁéfuded that the Resta'te;“nen't'requires that the condition be likely to cause

pondents concede that the intent of the sign was to draw attention from the o
road for advertising purposes and this emphasizes that the sign was e&gé—on and
1d not be seen when someo_ri'e approached it from the side. This artificial

' c ',ditéon created a concealed éaﬁger in that the-"sign became effectively

: V;sible” to oncoming snowmobilers and whether the sign was in fact visible 1s o

‘aj’ury to decide:

' bﬁs bodily harm. 478 N.W.2d 769; 773 (Minn. App. 1991) (emphasis added). =




Respondents also erroneously claim that a brief inspection would have

 tevealed the condition. (Ocello Brief, p.10). Respondents fail to take into
iééﬁéideration that Mr. Razink had traveled “pfetty much the same” path two to
- three times in the past, fulfilling the duty to know and inspect the trail. (Pfeffer

- Brief, p. 7.) Mr. Razink, traveling on this land, could not see the edge-on sign

g durmg the particular conditions of the evening. In Lishinski v. City of Duluti}, the i
Vinnesota Court of Appeals held that a trial court did not err in denying summary

amient when an in-line skater died as a result ofa change in park path

ondmons that occurred at the bottom ofa hill, behmd a stage. 634 N.W.2d 456, | =
460 (Minn.App. 2002). Two experts testified that a skater would not know about _'
T '_ the danger until it was too late and the Court reasoned that it was for “the jury to |
; demde whether the condition behind the stage was hidden or whether brief

. fiﬁépéction would have revealed the condition.” /d.

- Judge Crippen in the dissent in Johnson stated that “there is a fact issue on

: tﬁs_éoVerabﬂity of a hazard where evidence shows a sidewalk joint that is

‘: ﬁd_ist:i'nguishable from the surrounding walkway and located on a heavily used

ublic walkway.” Id. at 774. Tn addition, Judge Crippen called on the Court to

3 iﬁﬁerenﬁy dangerous propensities, such as a high Volﬁage wire.” Id. The

: s1gn was located; not the board in and of itself. The placément of the sign éréé_iée& o

7. hlgh likelihood that serious injury would occur when it was placed edgé-on ona

_'f‘éi-g,regard danger as a matter of law by compaﬁﬁg a condition with one wInch o

arfiﬁcially created condition was the edge-on piaéement of the plywood board oir -~ |

ofl traveled shdwm_obile trail and the totality of the circumstances of 'whe_ré- the e




ﬁeﬁenﬂy traveled snowmobile trail. Whether the stgn was “hidden” is a factual
is sue for a jury to decide.

" T.  WHETHER TH SIGN WAS OPEN AND OBVIOUS IS AN ISSUE
<7 " FORTHE JURY.

Respondents claim they had no knowledge that snowmobiles frequently
..+ crossed the area where the sign was piaced and the trial court in arguing that “nor

i '-_Sﬁc)ﬂld they have recognized the fact.” .(Krutzig Brief, p. 14). This proposition is

" e:questlon of fact, not a question of law, and is better left for a jury to decide on |
-r_rehablllty of the Respondents’ knowledge. In Noland v. Soo Line R.R., the
:tti_l"esota Court of Appeals reversed a grant of suthmary judgment and

ncluded that there were material facts that were in dispute that warranted a tnal
4NW2d 4, 7 (Minn.App. 1991). A snOwIﬂob'ttef drove off the side of a

itbé;’d trestle and was injured. Id. at 5. The snonnobiIer had never traveled

5 that'partwtﬂar path before and the trestle was covered with snow and was dlfﬁcult
| C{ ' to see because of darkness and blowing snow. Id The Court held that because

e .r".“-thes.e conditions may have obscured the trestle enough to make it difficult for

ven an attentive snowmobiler to discover,” thexe was thus “a fact question about -
whether the trestle was so concealed respondent had reason to believe trespassers
:uid not discover it.” Id. at 7.

'-' Like Noland there isa fect question as 0 Whether the piacement of the
gn created a dangerous cond1t10n and whether that condmon caused the s1gn to S
h dden or concealed. Whether Appellant | falled to meet his own duty to H

yperate a snowmobile re'spensi'bfy is a question of faet 101 a jury to decide.




'I:f",hé possibility that there was little snow does not mean there were no tracks or
r_émnants of snowmobile use or there was knowledge of snowmobile usé in the
| past In fact, the photographic evidence clearly shows a well worn snowmobile
path during summer. (A-194) Respondents also claim that there is o duty of
‘care when a defect is open and obvious. True, however, this was a 4x8 piece of
plywood, 14 to %” thick attached to thin metal posts and it is for a jury to decide
whether, taking in the totality of all the variables that night, that the sign was open
B _ and obvious. Is a %4” knife edge open and obvious at night as a matter of law in
i\_'/ﬁhnésota? No law supports such a sweeping finding. It is a fact question for the
o CONCLUSION
This Court shoﬁld oﬁerruie the trial éo‘urt_ and xemand this case to a jury
: r_lbéc_‘aus'e the issue of whether the posted sign was likely to cause serious bodily
harm as well as whether the sign was visible aré fact questions for the jury to
deé'i&e.
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