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PROCEDURAL HISTORY

On December 15, 2000, the Commission approved an inter connection agreement between
Desktop Media Inc. (Desktop) and Qwest Cor por ation (Qwest).* Desktop adopted the
inter connection agreement between AT& T Communications of the Midwest, Inc. and US
WEST Communications, Inc. that was approved by the Commission on March 14, 1997.

On February 14, 2001, Desktop filed a complaint with the Commission against Qwest,
pursuant to Minn. Stat. § 237.462, alleging that Qwest had violated the terms of its

inter connection agreement with Desktop aswell asthe Federal Telecommunications Act of
1996 and Minnesota Statutes. Desktop claimed that Qwest’s conduct has hinder ed Desktop
in its ability to competein the market to provide local telecommunication services.

On March 1, 2001, Qwest filed an answer to the complaint requesting that the Commission
dismissthe complaint with prejudice.

On March 12, 2001, Encore Communications LL C (Encore) submitted a petition to
intervene in the matter. Encor e was concer ned that the outcome of this proceeding would
affect itsrights.

On March 14, 2001, Desktop, Encore and Qwest contacted the Commission by telephone
requesting that the Commission delay hearing arguments asthe parties wereworking
towar ds a negotiated settlement.

On April, 9, 2001, Qwest and Desktop submitted a settlement agreement for Commission

1 1n Docket No. P-5934, 421/1C-00-1509.
1



approval.

On April 11, 2001, the Commission issued a request for comments regar ding the settlement
agreement.

On April 20, 2001, comments werereceved from Desktop, Encore and the Department of
Commerce (DOC).

On April 30, 2001, Qwest filed reply comments.
On May 22, 2001, thismatter came before the Commission.

On May 30, 2001, the Commission issued its ORDER PROVIDING CLARIFICATION AND
REQUIRING INFORMATION ACCESSAND COMPLIANCE WITH DISCOVERY
REQUESTS. TheOrder tabled any decision on the settlement issue until the June 5, 2001
agenda meeting to allow Desktop, Encoreand Qwest time to enter into settlement
negotiations, directed Qwest to provide accessto infor mation requested by Encore or
Desktop, and required Qwest to comply with discovery requests submitted by the DOC.
Further, the Order clarified that any resolution of the complaint by Desktop would not
preclude the DOC from investigating and bringing allegations based on the facts of this case.

On June 1, 2001, Encor e submitted supplemental comments and Qwest submitted a letter
regar ding the status of negotiations.

On June 4, 2001, Desktop submitted supplemental comments.

On Juneb, 2001, this matter came befor e the Commission.

FINDINGSAND CONCLUSIONS

This Order addresses not only the settlement agr eement between Desktop and Qwest but
also issuesraised by Encor e against Qwest.

l. Background
A. Summary of Desktop’s Complaint

Desktop alleged in its complaint that Qwest refused:

. Desktop’srequests for accessto network information necessary for Desktop to
plan its network;

. to provide Desktop with accessto dark fiber between Owatonna and
Rochester;

. to provide Desktop with accessto dark fiber between Desktop’s equipment
and Qwest’s central offices without an amendment to the inter connection
agreement;

. to provide Desktop with collocation in atimely manner.
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Desktop requested expedited proceedingsto resolve this matter.



B. Settlement Agreement Between Qwest and Desktop

The settlement agr eement between Desktop and Qwest, filed with the Commission on April 9,
2001, addressed the issues set forth in the complaint and provided, inter alia, the following:

. In order to provide access to networ k information Qwest will make available a
“ web process’ by which Desktop can access posted infor mation regarding
Qwest’sfacilities, including dark fiber.

. Qwest agreed to provide Desktop two strands of dark fiber. Qwest’s obligation
to provide thetwo strands of dark fiber, however, was “ expressly conditioned
on obtaining an agreement from Encoreto release the two strands of dark
fiber from the six strands Qwest previously agreed to provideto Encore.”

. Qwest agreed to provision loop dark fiber?that Desktop hasrequested since
November 27, 2000, if such loop dark fiber isavailable or was available at the
time of Desktop’srequest. The partiesagreed to negotiate aloop dark fiber
amendment to cover thetermsand conditions for the provision of such loop
dark fiber.

. The partieswill work together to complete two remaining collocation projects.
As soon as Desktop completes those aspects of the projectsthat arewithin its
control, Qwest will work diligently to completeitsremaining obligationsto
finalize the collocation projects.

C. Encor €' s Position Regar ding the Settlement Agreement Between Desktop and
Qwest

Encorewas not a party to the settlement agreement. Encore stated, among other things, that
it did not agree, as part of this proceeding, to relinquish any of the dark fiber facilitiesit has
on reserve and would not release them under any circumstances unless Qwest complied with
the inter connection agreement between Encore and Qwest.

Initially, Encore requested that if the Commission allowed the settlement agr eement
between Desktop and Qwest to become effective, that the Commission find that the
settlement and the dismissal of Desktop’s complaint did not affect Encore srightsin future
proceedings.

2 The settlement agreement defined loop dark fiber as a deployed, unlit pair of fiber
cable or strands that connect a Qwest wire center and an end user customer premise or CLEC
wire center in the same LATA and state.



D. The DOC’s Position Regar ding the Settlement Agreement

The DOC indicated that aslong asthe settlement agreement allowed Desktop to proceed
with its business plan and compete, the DOC supported the settlement agreement. The DOC
also raised theissue of possible anticompetitive behavior by Qwest and requested further
investigation.®

. The Parties Positionson Issues Continuing to bein Dispute
A. Desktop’s Position

Desktop’s continuing concern was the release of the two dark fibersby Encore. Becauseit
appear ed that Desktop will not be able to obtain the two strands of fiber between Rochester
and Owatonna that Desktop needsto build its network, Desktop initially asked to withdraw
itsprior request that the Commission approve the settlement agreement between Desktop
and Qwest. Desktop requested that the matter be set for an expedited hearingto resolve the
disputed issues. However, at the hearing before the Commission, Desktop agreed that if the
Commission ordered that two strands of dark fiber wereto go to Desktop, Desktop would
request that the settlement agreement be approved.

B. Encor €' s Position

Encoreindicated that its current controver sy with Qwest arose from Encor € s attempt to
transport traffic by two different routes. Thefirst route was from the Qwest Central Office
(CO) in Owatonna to the Qwest Rochester CO and from thereto the Rocheser Holiday Inn
(the Owatonna-Rochester Route). The second route was from the Qwest CO in Owatonnato
the Midwest Wireless office (Owatonna-Midwest Wireless Route).

Initswritten materials, Encoreindicated that the issues between Encore and Qwest that
need resolution included:

. information on the network infor mation which is needed by Encoreto make
dark fiber facilities usable by Encore;

. Qwest’ srequirement that Encor e buy collocation spacein Qwest central
officesrather than allowing Encor e to cross connect or “recombine’ the fiber
facilitiesto avoid the need for collocation on the Owatonna-Rochester route;

. Qwest’srefusal to provide dark fiber for Encor € sintended Owatonna-
Midwest Wirelessroute;

. compensation to Encor e pur suant to the Interconnection Agreement for delays
in provisioning and Direct M easure of Quality (DM OQ)issues.

¥ The Commission’s May 30, 2001, ORDER PROVIDING CLARIFICATION AND
REQUIRING INFORMATION ACCESS AND COMPLIANCE WITH DISCOVERY
REQUEST S recognized that the DOC will be carrying on its own investigation because of
concerns raised in Desktop’ s complaint regarding possible anticompetitive behavior by Qwest
and addressed several issues of concern to the DOC regarding that investigation.
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Each of these will be discussed in turn.

Encoreindicated that it had been having a very difficult time getting necessary infor mation
from Qwest. Thisissuewas considered in the Commission’s May 30, 2001 Order in which
the Commission required Qwest to provide infor mation accessto Desktop and Encore.

For the Owatonna-Rochester Route, it was Encor €' s position that collocation was not
necessary at Qwest’s central officein Rochester. Encore argued that it was entitled to cross-
connect the fiber facilitiesto avoid the need for collocation and that the inter connection
agreement did not require callocation. Encoreindicated that if collocation wasrequired,
rather than just being able to cross connect, it would be much mor e costly and time
consuming.

Encore stated that Qwest wasrefusing to provide Encore with dark fiber for Encore’s

Owatonna-Midwest Wirelessroute claiming that it was part of thelocal loop. Qwest took
the position that dark loop fiber isnot addressed in the inter connection agreement and an
amendment to this agreement had to be negotiated before Qwest would providethefiber.

Encore argued that Qwest was arbitrarily defining inter office facilities asloop facilities
whereas therequested dark fiber wasintended for interoffice transport pur poses
(connecting Qwest wire centerswith Encore swire centers) and was not loop fiber but
transport fiber. Encorefurther indicated that astransport fiber unbundled network
elements (UNE) rates set forth in the inter connection agreement would apply and Encore
would pay $.004 per fiber foot per pair.

Initially, Encoreindicated that it should be compensated under the inter connection
agreement for delaysin provisoning and alsoraised DMOQ concerns. At thehearing
Encore and Qwest agreed that Encore would reserveitsright to contest financial
compensation and DM OQ credits, however, Encore agreed to give Qwest 30 days notice
prior to bringing an action before the Commission or a Court.

C. Qwest’s Position

Qwest argued that Desktop’ srequest that the settlement agreement be consider ed null and
void was contrary to theterms of the settlement agreement. Rather, Qwest requested that
the Commission deter mine whether Desktop hastheright to zero, two or six grandsof the
fiber at issue. In the alternative, Qwest requested that a hearing on thisissue be held as soon
as possible, with the remaining issues between Encor e and Qwest to be addressed at a later
date aspart of a separate hearing.

Qwest indicated that pursuant to the Commission’s Order of May 30, 2001 it has provided,
to Encore and Desktop, accessto itsinventory database and provided all of therecordsits
engineers and plannerscould use to deter mine the capacity between Rochester and
Owatonna.

Astotheother issuesraised by Encore:



Qwest took the position that on the Owatonna-Rochester Route, Encorewasrequired to
collocate in the Qwes Rochester CO. Qwest argued that collocation wasrequired to cross
connect two network elements, that CLECswererequired to have a point of presence where
inter connecting and that collocation was the way to accomplish this. At the hearing before
the Commission, Qwest indicated that har dwar e-wise, the connection was basically a
jumper. Further, at the hearing, Qwest indicated that it waswilling to provide the necessary
connectivity to Encor e but the pricing issue was not resolved.

On theissueof providing dark fiber for the Owatonna-Midwest Wir eless Route, Qwest
initially indicated that thiswas loop fiber, that it was not required to provide thisunder the
inter connection agreement and that there needed to be a negotiated amendment to the

inter connection agreement to addressthis. At the hearing before the Commission, Qwest
agreed to provision thisroute but there was no agreement between Qwest and Encore asto
whether the dark fiber rates, as set forth in the inter connection agreement, applied.

Asto the question of DM OQ creditsthat Encore may be entitled to, Qwest indicated it had
both legal and policy issueswith Encor € s position.

[11. Commission Action

The Commission has a statutory obligation to consider the State’s goals for
telecommunication which include:

1. Supporting universal service;

2. Maintainingjust and reasonable rates,

3 Encour aging economically efficient deployment of infrastructurefor higher
speed telecommunication services and greater capacity for voice, video, and
data transmission;

4. Encouragingfair and reasonable competition for local exchangetelephone
servicein a competitively neutral regulatory manner;

5. Maintaining or improving quality of service;

6. Promoting customer choice;

7. Ensuring consumer protections are maintained in the transition to a
competitive market for local telecommunications service; and

8. Encouraging voluntary resolution of issues between and among competing

providers and discouraging litigation.
Minn. Stat. § 237.011
Further, the Commission has a statutory duty to promote local competition.*
In the current case, the Commission recognizesthat both Desktop and Encore would not be
able to goforward with their plansfor local telecommunication ser vices without some

resolution to the issues between each of these companies and Qwest. Failureto resolvethese
issues would have the effect of limiting customer choice and discouraging competition,

4 Minn. Stat. § 237.16.



clearly in opposition to the Commission’s mandate.



During the course of the hearing before the Commission, Encore and Qwest reached
agreement on several of theissuesin dispute. First, Encore agreed to turn over to Qwest two
strands of dark fiber, with the intention that they be used to serve Desktop. Second, Qwest
agreed that it would provide the necessary fiber connectivity to Encor e on the Rochester -
Owatonna Route and that it would provision the Owatonna-Midwest Wirelessroute.

Encor e and Qwest, however, could not reach agreement on theissue of whether provisioning
the Owatonna-Midwest Wireless Route required an amendment to the inter connection
agreement or was gover ned by the transport fiber UNE rates set forth in the interconnection
agreement. The Commission is persuaded that connecting Qwest’swir e centerswith

Encor € swire centerswould beinteroffice transport and, as such, Encore would berequired
to pay $.004 per fiber foot per pair, as set forth in theinter connection agreement. The
Commission will so order.

Further, the Commission recognizes and findsreasonable Encor € s and Qwest’s agr eement

that Encorereserveitsrightsto contest financial compensation and DMOQ creditswith the
proviso that Encoregive Qwest 30 days notice beforebringing any action, either beforethe

Commission or a Court.

The Commission will approve the settlement agr eement between Desktop and Qwest and the
agreement reached by Qwest and Encor e asreasonable negotiated settlements between the
parties. Theprovisions of these two agreementsareclearly in the publicinterest in that they
will enable thetwo CLECS, Encore and Desktop, to enter the market.”

For thereasons discussed above and in order to effectuate theentry of both Desktop and
Encoreinto the market, the Commission will order that Encore release two dark fibersthat
will enable Desktop to proceed, will order Qwest to provide connectivity for Encore's
Owatonnato Rochester to the Rochester Holiday Inn route and to provision the Midwest
Wirelesscorridor. Further, the Commission will requirethat further disagreementson the
terms and conditionsfor provisoning dark fiber to Encore be addressed consigent with the
terms of the Inter connection Agreement between Qwest and Encore.

With this Order, the Commission’s docket on this complaint will be closed. The
Commission recognizes that the DOC will be proceeding with itsown investigation into
possible anticompetitive behavior including, among other things, facilities infor mation and
inter connection agreementsinter pretation (DOC Docket No. P421/DI1-01-814).

ORDER
1. The Settlement Agreement filed by Desktop and Qwest on April 9, 2001 is approved.

2. Qwest shall provide fiber connectivity pursuant to the agreement for a connection
from Owatonna to Rochester to the Holiday Inn per Encor €' s needs.

3. Qwest shall provision the Midwest Wireless corridor as soon as possible but no later
than 30 days from the date of thisOrder. Encore shall pay the current

®> See Minn. Stat. § 237.076, subd.2



Inter connection Agreement rate of $.004 cents per fiber foot per pair.

Encore shall release two dark fibers back to Qwest with the primary intention that
they be used to serve Desktop.

Encorereservestheright to contest financial compensation and DM OQ credits.
Encor e shall give Qwest 30 days notice prior to bringing an action before the
Commission or a Court.

Tothe extent that ther e are disagreements over terms and conditions for provisioning
thedark fiber to Encor e, those matter s shall be addressed or worked through
consistent with the dispute resolution provisionswithin the inter connection
agreement between Encor e and Qwest.

This Commission hereby closesthisdocket. The DOC investigation into facilities
information and interconnection agreements shall continue consistent with the
Commission’s Order of May 30, 2001.

This Order shall become effective immediately.

BY ORDER OF THE COMMISSION

Burl W. Haar
Executive Secretary

(SEAL)

Thisdocument can be made available in alter nativeformats (i.e., large print or audio tape) by
calling (651) 297-4596 (voice), (651) 297-1200 (TTY), or 1-800-627-3529 (TTY relay service).
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