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Provisions for Youth with Disabilities in Vocational Education

On August 14, 1992 the U. S Department of Education
published final regulationsimplementing the Carl D. Perkins
Vocational and Applied Technol ogy Education Act Amend-
ments of 1990 (P. L. 101-392). Vocational education, by its
very natureisdirectly involved in the transition from school to
employment. The purpose of this Policy Update isto present
regulatory language associated with key provisionswithin the
Act, along with several concernsthat have been raised
regarding those provisions. It isimportant to note that there
have been significant challenges, including a lawsuit filed by
the Center for Law and Education on behalf of nine different
plaintiffs, to some of the regulatory language in those final
regulations. Despite these legal challenges, the official policy
of the U.S. Department of Education continuesto be that set
forth in the August 14, 1992 Federal Register.

» Definition [Section 400.4]

Y outh with disabilities are included within the term
special populations in the regulations. In particular, specia
populations —

referstoindividual swith disabilities, educationally
and economically disadvantaged individual s (including

foster children), individuals of limited English
proficiency, individuals who participatein programs
designed to eliminate sex bias, andindividualsin
correctional institutions.

By and large, the assurances and provisions that relate to
youth with disabilities will be referenced to the more genera
term special populations. The Perkins definition of "individu-
alswith disabilities" is also clarified in this section to bein
alignment with Section 3(2) of the Americans With Disabilities
Act of 1990, and thus is consistent with disability definitions in
both the Individuals With Disabilities Education Act
(P. L. 101-476) and the Rehabilitation Act Amendments of
1992 (P. L. 102-569).

"« Information Dissemination [Section 403.193] -

Loca school digtricts receiving Perkins dollars must
provide information to special populations (including individu- :-
as with disabilities) about vocationa education opportunities.
The regulatory language is very specific and the most pre-
scribed sections are cited in their entirety below:

(@)(I) Each local educational agency that receives funds
under Titlell of the Act shall provideto studentswho are -
membersof special populationsand their parentsinformation ~ -
concerning—

(i) theopportunitiesavailablein vocational education;
(ii) therequirementsfor eligibility for enrollmentinthose
vocational education programs,

(Hi) special coursesthat areavailable;

(iv) special servicesthat areavailable;

(v) employment opportunities; and

(vi) placement.

(b) thisinformation must be provided at least one year
before the students enter, or are of appropriate agefor, the
gradelevel inwhich vocational education programsarefirst
generally available in the State, butin no case later than the
beginning of the ninth grade.

(c) each eligibleinstitution shall—
(1) providethisinformation to anyone who requestsit;
(2) if appropriate, assist in the preparation of applica-
tionsrelating to that admission.
(d) thisinformation must, to the extent practicable, beina
language and formthat parentsand studentsunder stand.
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This requirement applies to al institutions that receive
Perkins funds, including areavocational schools that serve
consortiaof local school districts. Perkins funds, including Title 11
Basic Grant funds, may be used to satisfy this information
dissemination requirement. Recipients need not charge this cost to
administrative funds.

» Equitable Participation in Vocational
Education [Section 403.111 (c)(3)]

Access to vocational education programs for special popula-
tions means that these students, including those with disabilities,
are provided the same opportunity to enter vocational education
that is equal to that afforded to the general student population.
Section 403.11 1(c)(3) provides for this opportunity by stating:

(c) Funds made available from an award must be used to
provide vocational education programs that—

(3) provide for the equitable participation of members of
special populations in vocational education so that these popula-
tions have an opportunity to enter vocational education that is
equal to that afforded to the general student population.

This regulatory language attempts to clarify what was
purported to be a confusion in the language of the Act itsdlf. As
noted in the "Analysis of Comments and Changes" section of the
regulations:

the revised regulations clarify the distinction in the Act
concerning the requirement to provide an opportunity to
members of special populations to enter a vocational
education program as opposed to the requirement to provide
the services necessary to enable members of special popula-
tions to participate fully and successfully in a vocational
education program.

There is a substantive difference between the term equitable
participation in 403.11 1(c)(3), and the term, full participation in
403.111(a)(2)(i). The Secretary has interpreted equitable participa-
tion to require alesser burden for the recipient than full participa-
tion. Full participation requires some affirmative conduct on the
part of the recipient to ensure the success of the special population
student in the vocational program. Equitable participation, on the
other hand, only requires that the special population students have
the same opportunity to participate as that afforded to the general
student population. Inasmuch as the Secretary does not require that
the recipient take the necessary steps to ensure that the student
succeed under the interpretation of equitable participation, this may
be construed as alesser standard than full participation.

Nonetheless, the requirement for equitable participation
applies to the full range of vocational education programs available
to members of the general population, not just projects, services,
and activities funded with Perkins funds. Asthe Secretary stated in

acomment analysis to the final regulations—

The Secretary does not believe that it ispossible or appropri- .’ '
ate to limit application of the assurances of equal access of
students and specific projects, services, and activities that are .
funded under the Act. To do so would be inconsistent with the -
concept of fundamental fairness that equal access is intended
to provide members of special populations.

Aswill be noted in the next section, however, the provision of full
participation applies only to those projects, services, and activities
funded with Perkins dollars.

It should also be noted that Appendix A to Part 403 of the
regulations provides illustrations of equitable participation. The
first example discusses a recipient conducting an informal meeting
to provide information concerning vocational programs to parents
of students who are members of special populations. To ensure
equitable participation, the recipient should conduct the meeting at
atime and location convenient to these parents and students. At
the meeting, the recipient should provide a staff person to assist
students or their parents to complete any forms necessary to enroll
in the area vocational school program.

A second example in Appendix A relates to a student with a
hearing impairment in alocal educational agency (LEA). The
student could participate in the vocational education program only
if an interpreter isprovided for that student. To comply with
equitable participation, the LEA cannot refuse to admit the student
because of the need for an interpreter. The regulatory example
does not suggest that the LEA must provide funds for that
interpreter; the LEA simply cannot refuse to admit such a student.
Under the Secretary's interpretation of full participation, however,
the LEA would be required to provide an interpreter if that is
necessary for the student to succeed in the vocational education
program.

» Full Participation in Vocational Education
[Sections 403.111 (a)(2)(i), 403.190(b), and
490.193(e)]

Section 235(a) of the Act requires each recipient to use
Perkins funds to improve vocational education programs with full
participation of individuals who are members of special popula-
tions. The two words full participation are perhaps the two most
significant in the entire Perkins statute. While Congress failed to
define the meaning of the term full participation, the U.S. Depart-
ment of Education defined the term in the regul&ions in Section
403.111 (8)(2)(i) to mean the supplementary and other services
necessary for them to succeed in vocational education.

The term supplementary services is defined in the statute and
regulations to include curriculum and equipment modifications,
classroom modifications, supportive personnel, and instructional
aids and devices. The Secretary defined the term other servicesto
mean those services described in section 118(c) of the statute and
403.190(b) of the regulations—
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Each dligible recipient... will:

(1) Assist students who are members of special populations to

enter vocational education programs, and with respect to students

- with disabilities, assist in fulfilling the transitional service require-
ment of Section 626 of the IDEA;

(2) Assess the special needs of students... with respect to their
successful completion of the vocational education program in the
most integrated setting possible;

(3) Provide supplementary services (defined as curriculum and
equipment modifications, classroom modifications, supportive
personnel, and instructional aids arid devices) to students who are
members of special populations;

(4) Provide guidance, counseling, and career development
activities conducted by professionally trained counselors and
teachers who are associated with the provision of those special
services, and

(5) Provide counseling and instructional services designed to
facilitate the transition from school to post-school employment and
career opportunities.

While these five sets of provisions appear comprehensive, they
are indeed more narrow than what is implied in the Act, and
also are the subject of the lawsuit filed by the Center for Law
and Education.

Since the issuance of the final regulations in August 1992, the
Education Department has received many questions from the field
as to whether particular activities would be covered under the term
_ full participation. For example: May the cost for a student who is
economically disadvantaged, who must receive a hepatitis
vaccination to fully participate in particular health-related
courses, be allocable to the Perkins grant? Or: If a student who is
economically disadvantaged is required to have a particular type
of uniform to participate in a vocational course, or if that student
requires transportation to participate in a field or worksite activity,
may such costs be charged to the Perkins grant as part of the full
participation requirement? The Department has generally
responded to these questions by stating that the recipient may
spend the Perkins funds on whatever services are deemed essential
for the specia population student to succeed in the vocational
education program. Thus, the recipient may use Perkins funds for
the cost of the vaccination, transportation, or special uniforms that
are necessary for the student to succeed in the program.

In addition, Section 403.193(e) states:

An dligible recipient (local school district) is not required to
use non-federal funds to pay the costs of services and
activities required by Section 403.190(b) unless this require-
ment is imposed by other applicable laws.

If a student with a disability enrolled in avocational
education program required one or more of the services for full
participation in 403.11(a)(2)(i), and if the district did not have
sufficient Perkins funds to adequately pay for those services,
district personnel would not be required to use non-federal funds
to providethem. However, there may be other statutes, such as
the Individuals with Disabilities Education Act, that may provide
funding for such assistance.

. Project versus Program [Sectioh 403.190(b) and

403.191(aX1)]

Although section 235 of the Act refers to the term program,
the Secretary substituted the word project in the final regulations. ;
The term project refers to any activity or service that is paid for
with federal funds. Theterm programis generally defined to
include the recipient's entire delivery system, regardless of whether
the activities are paid for with federal or non-federal funds.
Accordingly, the policy adopted by the Secretary in the regulations
isto require that the full participation requirement applies only to
those projects that receive Perkins funds. This policy determina-
tion has generated considerable consternation among the civil
rights advocacy groups, and has formed the basis of alawsuit
challenging the validity of the final regulations. The plaintiffsin
this case contend that when Congress says program, they mean it.
These groups have forcefully argued that limiting the Perkins
coverage to only those specific projects for which federal funds are
used constitutes an erroneous interpretation of the Perkins statute in
particular, and the civil rights actsin general. Should the Depart-
ment consider any change to the final regulations in light of this
legal challenge, we will use the vehicle of this Policy Update to
dert the field immediately.

* Input into State Plan [Sections 403.32,403.202,
403.205(a), and 403.63(d)(1)]

Parents and advocates for students with disabilities have an
additional avenue with which they can make their positions known
in their state relative to policies and procedures that the state and
local districts develop around vocational education delivery. First,
Section 403.32 gives a number of assurances in the state planning
process concerning how individuals with disabilities will be
provided their vocational education in accordance with special
education policies and procedures; how joint planning with special
education and vocational rehabilitation will occur; and how other
rights and protections under vocational rehabilitation and special
education legislation will be afforded. In addition to these
assurances, the State must document in it's plan under Section
403.32(b)(3):

The manner in which the state will comply with the require-

ments in the Act regarding access and services for individuals

who are members of special populations and a description of
the responsiveness of programs to the special needs of
those students. . !

Section 403.205(a) requires the State to establish an "expe-
dited" appeals process —

by which students who are members of special populations
and their parents, teachers, and concerned area residents
will be able to participate directly in state and local
decisions that influence the character of programs under
the Act affecting their interests.




The state must also provide technical assistance to the
individuals mentioned above to assure they understand how
. they can participate in the state planning process and use the
-, expedited appeals procedures.

e Conclusion

At thetime this Policy Updateis being written, the fina
regulations for the Perkins Act are undergoing substantive
legal challenges. These challenges are coming primarily from
the specia populations advocacy community. They are very
clearly oriented around expanding the notion of what full
participation means to include arequirement of the local
vocational program to provide those necessary services,

- instead of only those that are prescribed in the regulations.
The other significant challenge is to hold the entire vocational
program that receives Perkins funds accountable to the full
participation mandates, rather than just projects that are funded
with Perkins dollars.

Regardless of the disposition of the challenges to the final
regulations, the local vocationa programs will be required to
support the trangition initiatives contained in specia education
legidation. Section 403.190(b)(l) and (5) very clearly support
these transition initiatives and will not be relaxed through the
legal challenges to theregulations. Students, their parents, and
advocates should expect local vocational programs to be
responsive in the areas of information dissemination, recruit-
ment, services, and transition.
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