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Wth increasing frequency U S. courts are being confronted with civil

actions dealing with the denial of the civil rights of handi capped children

and adults. The majority of these actions have focused on the public respons-
ibility to provide education and treatnent for the nation's handi capped citi-
zens. The decisions reported here dealing with children have substanti ated

the right of handi capped children to equal protection under the law - including
bei ng provided with an education and full rights of notice and due process in
relation to their selection, placement, and retention in educational prograns.

Recognizing that the litigation represents an inportant avenue of change.
The State-Federal Information d earinghouse for Exceptional Children (SFI CEQ ,
a project supported by the Bureau of Education for the Handi capped, U S Cfice
of Education, located at The Council for Exceptional Children, has collected
and organi zed this summary of relevant litigation. A variety of sources
including attorneys, organizations, and the plaintiffs involved in the cases
were contacted. The focus of the cases included in the summary is directed
to educati on.

This summary does not include all cases filed to date. Information is
conti nuously bei ng received about new cases, and, thus, there is always sone-
thing too recent to be included. SFICECwill continue to acquire, summarize,
and distribute this infornmation. Those interested in nmore in-depth infornation
should contact SH CEC.  Each new edition of the summary contains all the information
presented in earlier editions; thus, there is no necessity for readers to obtain
previous editions.

In addition to this nmaterial, SFICEC has access to extensive information
regarding law, admnistrative literature (rules and regul ati ons, standards,
policies), and attorney generals' opinions of the state and federal governnents
regarding the education of the handi capped. For further information about the
project's activities and services contact:

State-Federal Information A earinghouse for Exceptional
Children

Gounci | for Exceptional Children

1411 S. Jefferson Davis H ghway, Suite 900

Arlington, Virginia 22202

A A
Cct ober 10, 1972



(The work presented herein was performed pursuant to a grant from
the Bureau of Education for the Handicapped, Office of Education,
U.S. Department of Health, Education, and Welfare.)
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RIGHT TO AN EDUCATION

MLLS v. BOARD CF EDUCATION CF THE DI STR CT CGF COLUMBI A,
Avil Action No. 1939-71 (O strict of Col unbia).

Shortly after the conclusion of the Pennsylvania case, another |andmark
was achieved in a simlar case in the Dstrict of Colunbia. In MIlls v. DC
Board of Education, the parents and guardians of seven D strict of Col unbia
children brought a class action suit against the Board of Education of the
Dstrict, the Departnment of Human Resources, and the Mayor for failure to
provide all children with a publicly supported education.

The plaintiff children ranged in age fromseven to sixteen and were
all eged by the public schools to present the follow ng types of problens
that led to the denial of their opportunity for an education: slightly
brai n damaged, hyperactive behavior, epileptic and nentally retarded, and
nentally retarded with an orthopedi c handicap. Three children resided in
public, residential institutions with no education program The others
lived with their famlies and when denied entrance to prograns were placed
on awaiting list for tuition grants to obtain a private educational program
However, in none of these cases were tuition grants provided.

Aso at issue was the nmanner in which the children were denied entrance
to or were excluded frompublic education prograns. Specifically, the com
plaint said that "plaintiffs were so excluded without a formal determnation
of the basis for their exclusion and w thout provision for periodic review
of their status. Paintiff children nerely have been | abel ed as behavi or
probl ens, enotionally disturbed, hyperactive." Further, it is pointed out
that "the procedures by which plaintiffs are excluded or suspended from
public school are arbitrary and do not conformto the due process require-
ments of the fifth anendnent. Pl aintiffs are excluded and suspended w t h-
out: (a) notification as to a hearing, the nature of offense or status,
any alternative or interimpublicly supported education; (b) opportunity
for representation, a hearing by an inpartial arbiter, the presentation of
wi tnesses, and (c) opportunity for periodic review of the necessity for
conti nued excl usi on or suspension."

A history of events that transpired between the city and the attorneys
for the plaintiffs imediately prior to the filing of the suit publicly
acknow edged the Board of Education's legal and noral responsibility to
educate all excluded children, and although they were provided with nuner-
ous opportunities to provide services to plaintiff children, the Board failed
to do so.

O Decenber 20, 1971, the court issued a stipulated agreenent and order
that provided for the follow ng:

1. The nared plaintiffs nust be provided with a publicly supported
education by January 3, 1972.

2. The defendants by January 3, 1972, had to provide a list show ng
(for every child of school age not receiving a publicly supported education
because of suspension, expul sion or any other denial of placenent): the
nane of the child s parents or guardian; the child s nane, age, address, and



t el ephone nunber; the date that services were officially denied; a breakdown
of the list on the basis of the "alleged causal characteristics for such
non-attendance;" and finally, the total nunber of such children.

3. By January 3, the defendants were also to initiate efforts to
identify all other nenbers of the class not previously known. The defendants
were to provide the plaintiff's attorneys with the names, address, and tele-
phone nunbers of the additionally identified children by February 1, 1972.

4, The plaintiffs and defendents were to consider the selection of
a master to deal with special questions arising out of this order.

A further opinion is presently being prepared by Uhited States District
of Colunbia Gourt Judge Joseph Véddy which will deal with other matters
sought by the plaintiffs including:

1. A declaration of the constitutional right of all children regard-
less of any exceptional condition or handicap to a publicly supported educa-
tion.

2. A declaration that the defendant's rules, policies, and practices
whi ch exclude children w thout a provision for adequate and i nmediate alter-
nati ve educational services and the absence of prior hearing and revi ew of
pl acenent procedures denied the plaintiffs and the class rights of due pro-
cess and equal protection of the |aw

O August 1, 1972, Judge Waddy issued a Menorandum Qpi ni on, Judgment
and Decree on this case which in essence supported all argunments brought by
the plaintiffs. This decision is particularly significant since it applies
not to a single category of handi capped children, but to all handi capped
chil dren.

In this opinion, Judge Vaddy addressed a nunber of key points reacting
to issues that are not unique to the District of Colunbia but are common
throughout the nation. Initially he commented on the fact that parents who
do not conply with the Dstrict of Colunbia conpul sory school attendance
law are coomtting a crimnal offense. He said, "the court need not bel abor
the fact that requiring parents to see that their children attend school under
pain of crimnal penalties presupposes that an educational opportunity will
be nade available to the children. ... Thus the board of education has an
obligation to provide whatever specialized instruction that will benefit the
child. By failing to provide plaintiffs and their class the publicly-supported
speci al i zed education to which they are entitled, the board of education vio-
lates the statutes and its ow regul ations."

The defendants clained in response to the conplaint that it would be
inpossible for themto afford plaintiffs the relief sought unless the Congress
appropriated needed funds, or funds were diverted fromother educational ser-
vices for which they and been appropriated. The court responded: "The defen-
dants are required by the Constitution of the United States, the District of
Col unbi a Code, and their own regulations to provide a publicly-supported edu-
cation for these 'exceptional' children. Their failure to fulfill this clear
duty to include and retain these children in the public school system or
ot herwi se provide themwi th publicly-supported education, and their failure
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to afford them due process hearing and periodical review, cannot be excused
by the claimthat there are insufficient funds. In Gldberg v. Kelly, 397
U S 254 (1969) the Supreme Court, in a case that involved the right of a
wel fare recipient to a hearing before termnation of his benefits, held that
Constitutional rights nmust be afforded citizens despite the greater expense

involved.... Smlarly the Dstrict of Colunbia s interest in educating the
excluded children clearly nust outweigh its interest in preserving its
financial resources. |If sufficient funds are not available to finance all

of the services and prograns that are needed and desirable in the systemthen
the available funds nust be expended equitably in such a manner that no child
is entirely excluded froma publicly-supported education consistent with his
needs and ability to benefit therefrom The inadequacies of the District of
Col unbi a Public School System whether occasioned by insufficient funding or
admnistrative inefficiency, certainly cannot be permtted to bear nore
heavily on the 'exceptional' or handi capped child than on the nornal child."

Regardi ng the appoi ntrment of a master the court commented, "Despite
the defendants' failure to abide by the provisions of the Court's previous
orders in this case and despite the defendants' continuing failure to provide
an education for these children, the GCourt is reluctant to arrogate to itself
the responsibility of admnistering this or any other aspect of the public
school systemof the Dstrict of Colunbia through the vehicle of a special
master. Neverthel ess, inaction or delay on the part of the defendants, or
failure by the defendants to inplenent the judgnment and decree herein wthin
the time specified therein will result in the imredi ate appoi ntrment of a
speci al master to oversee and direct such inplenentation under the direction
of this Court."

Specifically, the judgnent contained the follow ng:

1. "That no child eligible for a publicly-supported education in the
Dstrict of Colunbia public schools shall be excluded froma regular public
school assignnent by a Rule, Policy or Practice of the Board of Education
of the District of Colunbia or its agents unless such child is provided (a)
adequate alternative educational services suited to the child s needs, which
nmay include special education or tuition grants, and (b) a constitutionally
adequate prior hearing and periodic review of the child s status, progress,
and the adequacy of any educational alternative."

2. An enjoiner to prevent the nmai ntenance, enforcenent or continui ng
effect of any rules, policies and practices which violate the conditions set
in one (above).

3. Every school age child residing in the District of Colunbia shall be
provided "... a free and suitable publicly-supported education regardless of
the degree of the child' s nmental, physical or enotional disability or inpair-
ment..." within thirty days of the order.

4. Children may not be suspended from school for disciplinary reasons
for more than two days without a hearing and provision for his education
during the suspension.



CATHOLIC SOO AL SERVICES, INC, JIMW, DEBBIE et. al. v. BOARD CF EDUCATI CN
CF THE STATE OF DELAWARE, RCBERT McBRI DE, KENNETH C. MADDEN, et. al.

Catholic Social Services of Delaware as part of its responsibilities

pl aces and supervi ses dependent children in foster homes. |In the process
of trying to obtain educational services for handi capped children, the
agency found "... the special education facilities in Delaware totally in-
adequate. "

The three children naned in the suit included:

Jimy, age 10, a child of average intelligence who has had enoti onal
and behavi oral probl ens which fromthe begi nning of his school career, indi-
cated a need for special education. A though special education program
pl acement was recommended on two separate occasions, the lack of prograns
avai |l abl e prevented enrol | ment.

Debbi e, age 13, has been di agnosed as a seriously visually handi capped
child of nornal intelligence who, because of her handicap, could not |earn
nornally. She has had a linted opportunity to participate in a special
education program but as of Septenber, 1971, none was avail abl e.

Johnnie, age 13, had for years denonstrated di sruptive behavior in
school which | ed, because of his teachers' inability to "cope" with him
to be recommended for placenent in an educational programwith a snall
student -teacher ratio, possibly in a class of "enotionally conplex chil-
dren.” Until the tinme of the suit, he had not been able to receive such
trai ni ng.

Adrian, age 16, had a long history of psychiatric disability which
prevented himfromreceiving public education. Follow ng the abortive
attenpts of his nother to enroll himin school, he was ultinately placed
in astate residential facility for enotionally disturbed children. This
pl acenent was rmade w thout psychol ogical testing and with no opportunity
for a hearing to determne whether there were adequate school facilities
available for him Approximately one year later he was brought to the
Del anare Famly Court on the charge of being "uncontrolled,” and after no
judgrment as to his guilt or innocence, he was returned to the residential

school on probationary status. |If his behavior did not inprove, as judged
by the staff, he could later be coomtted to the State School for Delinquent
Children. In July, 1970, the latter transfer was nade w thout Adrian bei ng
represented by counsel or being advised of this right. Snce that tine,
Adrian has received "sone educational service ... but little or no specific
training."

The conplaint quotes the Constitution and |aws of Del aware that guaran-
tee all children the right to an education; Delaware Code specifies that
"The State Board of Education and the |ocal school board shall provide and
mai ntai n, under appropriate regul ations, special classes and facilities
wherever possible to nmeet the need of all handi capped, gifted and tal ented
children recommended for special education or training who cone from any
geographic area." Further, the code defines handi capped children as those
children "between the chronol ogi cal ages of four and twenty-one who are
physi cal | y handi capped or nal adj usted, or nentally handi capped.”



Because the respondents (Board of Education and others named in the
conplaint) have failed to provide the legally guaranteed education to the
naned children, the conplaint urges that the respondents:

1. Declare that the petitioners have been deprived of rightful educa-
tional facilities and opportunities.

2. Provi de special educational facilities for the named petitioners.

3. Imredi ately conduct a full and conplete investigation into the
public school systemof Delaware to determne the nunber of youths being
deprived of special educational facilities and devel op recommendations for
the inplementation of a program of special education for those children.

4. Conduct a full hearing allowing petitioners to subpoena and
cross-examne wtnesses and allow pre-hearing discovery including inter-
rogatories.

5. Provi de conpensatory special education for petitioners for the
years they were deni ed an education.

The three naned plaintiffs were placed in education prograns prior
to the taking of formal |egal action.

REIDv. NEWYCRK BOARD OF EDUCATION dwvil Action No. 71-1380 (U S. District
Court, S D New York)

This class action was brought to prevent the New York Board of Education
from denyi ng brain-injured children adequate and equal educational opportunities.
Paintiffs alleged that undue delays in screening and pl acing these children
prevented them fromreceiving free education in appropriate special classes,
thus infringing upon their state statutory and constitutional rights, guarantees
of equal protection and due process under the fourteenth anendment.

In this 1971 case it was alleged that over 400 children in New York Aty
were, on the basis of a prelimnary diagnosis, identified as brai n damaged,
but could not receive an appropriate educational placenent until they parti -
cipated in final screening, it would take two years to deternine the eligi-
bility of all these children. An additional group of 200 children were found
eligible but were awaiting special class placenent.

The plaintiffs further alleged that the deprivation of the constitutional
right to a free public education and due process operated to severly injure
the plaintiffs and other nenbers of their class by placing themgenerally in
regul ar classes which constituted no nore than custodial care for these chil -

dren who were in need of special attention and instruction. In addition, pro-
viding the plaintiffs with one or two hours per week of home instruction is
equal |y inadequate. It was further argued that if imediate relief was not

forthcomng all nmenbers of the class would be irreparably injured because
every day spent either in a regular school class or at honme del ayed the start
of special instruction.



MARYLAND ASSQO ATI ON FCR RETARDED CH LDREN, LECONARD BRAMBLE, et. al. v. STATE
CF MARYLAND, et. al. Qvil Action No. 72-733-K (U S. District Court, Dstrict
of Maryl and)

A class action suit is being brought by the Maryl and Associ ation for Re-
tarded Children and 14 nentally retarded children against the state of Maryland
and its state board of education, state superintendents of education, secretary of
health and rmental hygi ene, director of the nental retardati on adm nistration, super-
i ntendents of state institutions, comm ssioner of the nental health adm ni strati on,
and | ocal boards of education for their failure to provide retarded or otherw se
handi capped children with an equal and free public educati on.

The 14 plaintiff children range fromthose classified as severely retarded
to the educable. The majority of the children, whether living at home or in an
institution, are not receiving an appropriate education with sone children
bei ng deni ed any education to those inappropriately placed in regul ar education
prograns. For exanple, two educable children, residing in Baltinore city, have
been placed and retained in regular kindergarten prograns because they are not
yet eight years old though their need for a special class placenent has been
r ecogni zed.

The conpl ai nt enphasi zes the inportance of providing all persons with an
education that will enable themto becorme good citizens, achieve to the full
extent of their abilities, prepare for later training, and adjust normally
to their environnent. It is further argued that "the opportunity of an educa-
tion, where the state has undertaken to provide it, is a right that nust be
nmade available to all on equal terns."

The contention of the plaintiffs is indicated in the foll ow ng:

"There are nany thousands of retarded and ot herw se handi capped school - age
children (children under age 21) in the state of Maryland. Defendants deny
nmany of these children (including each of the individual plaintiff children
herein) free publicly-supported educational prograns suited to their needs,
and for transportation in connection therewith.

"More specifically, defendants deny such educational prograns to nany
children who are retarded, particularly to those who are profoundly or severely
retarded, or who are multiply disabled; or who are not anbul atory, toilet
trained, verbal, or sufficiently well behaved; or who do not neet requirenents
as to age not inposed on either normal or handi capped children conparably
situated. As a result of their exclusion frompublic education, the plaintiff
children's class (including plaintiffs) nmust either (a) remain at hone w thout
any educational prograns; or (b) attend nonpublic educational facilities
partly or wholly paid for by their parents; or (c) attend 'day care' prograns
that are not required to provide structured, organized, professionally run
prograns of education; or (d) seek placenment in public or nonpublic residential
facilities, partly or wholly paid for by their parents, which do not provide
suitabl e educational prograns for many of these children.

"Li ke children for whom defendants provide suitable publicly-supported

educational prograns, including other retarded and ot herw se handi capped chil -
dren, the plaintiff children's class can benefit fromsuitabl e educational pro-
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grans. The defendants' failure to provide these children with publicly-supported
educational prograns suited to their needs is arbitrary, capricious, and invidi-
ously discrimnatory and serves no valid state interest. The denial of such pro-
grans violated the plaintiffs' rights under the Due Process and Equal Protection
d auses of the Fourteenth Amendment to the Constitution of the Uhited States."

The plaintiffs allege that the state's tuition assistance program
provides insufficient funds to educate these children and thus parents
are forced to use their own resources. "Thus, defendants have conditi oned
the education of these children on their parents' ability to pay. That
action is arbitrary, capricious, and invidiously discrimnatory, serves
no valid state interest, and violates the said plaintiffs rights under
the due process and equal protection clauses of the Fourteenth Amendnent...."

Another allegation is that the state when maki ng pl acenent deci sions
does not provide for notice and procedural due process.

The plaintiffs are seeking:

1. Declaration that the "unequal inposition of charges for prograns
for school -age children at state institutions are (is) unconstitutional."

2. Declaration that the provision of unequal amounts of tuition
noney depending on the category of handicap is unconstitutional.

3. Enjoi ner to prevent the defendants fromviolating the due pro-
cess and equal protections clauses of the Fourteenth Arendrent including
providing free publicly-supported education to plaintiff children and
their class within 60 days of the order and a nunber of other action steps
involving the identification of children, advertising the availability of
prograns, creating hearing and ot her due process procedures, planning,
and reporting back to the court. The plaintiffs also asked the court
to require that any public institutional or day care programin which
a child is placed be structured to neet individual children' s needs
under "standards and criteria reasonably calculated to insure that the
programprovided is in fact a suitable programof education.” They are
al so seeking conpensatory education for the plaintiff children and the
class they represent who were excluded or excused from school because
of a physical, nental, enotional, or behavioral handicap. Finally,
they seek appoi ntnent of a naster.

This action was introduced on July 19, 1972, and is expected to be
heard this fall.

NCRTH CARCLI NA ASSCO ATI ON FCR RETARDED CH LDREN, INC., JAMES AUTEN MOCRE,
et. al. v. THE STATE CF NORTH CARCLINA, Qdvil Action No. 72-72 (ED North
Carolina, Raleigh D vision)

O May 18, 1972, asuit: was introduced in the Ral eigh O vision of
the Eastern District Court of North Carolina by the North Carolina Associ -
ation for .Retarded Children, Inc. and thirteen nmentally retarded children
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The suit seeks the follow ng renedies:

1. Declaration that all relevant statutes, policies, procedures, and
practices are unconstitutional.

2. Permanently enjoin the defendants fromthe practices described
as well as "giving differential treatnent concerning attendance at school
to any retarded child."

3. A pernanent injunction requiring that the defendants operate
educati onal prograns for the retarded in schools, institutions, and hos-
pitals, and, if necessary, at home with all costs being charged to the respons-
i bl e public agency.

4. A pernmanent mandatory injunction directing the defendants to provide
conpensatory years of education to each retarded person who has been excl uded,
excused, or otherw se denied the right to attend school while of school age
and further enjoin the defendants to give notice of the judgnent herein to the
parents or guardians of each such child.

5. Provision to the plaintiffs the cost of the suit including "reasonabl e
counsel fees."

O July 31, 1972, an expanded conplaint was filed naning in addition to the
North Carolina Association for Retarded Children, 22 plaintiff children. The
new conplaint joins the original North Carolina Association for Retarded Children
suit with Oystal Rene Hanmilton v. Dr. J. lverson R ddl e, Superintendent of
Western Carolina Center, et. al. (dvil Action No. 72-86). The additional
plaintiffs include children whose histories permtted the addition of the fol-
lowing allegations regarding the state's failure to provide for their education:
"... who have by the defendants ... (5) been denied the right of free home-
bound instruction or (6) been denied the right of tuition or costs reinburse-
ment in private schools or institutions or (7) been denied the right of free
education, training or habilitation in institutions for mentally retarded
operated by the State of North Carolina.”

A further distinction is the allegation that there are state statutes
whi ch operate to grant "aid to the nentally retarded children bel ow the age
of six years in non-profit private facilities for retarded children and
excluding such aid to nentally retarded children above six years attending
the sane type of institutions."”

It is further alleged that the defendants further "failed to provide for
appropriate free education, training and habilitation of the plaintiffs in their
homes after excluding the plaintiffs fromfree education and training in the
public schools and thus condition the plaintiffs education in the hones upon
the inpermssable criteria of wealth, denying training, education, and habili -
tation to those children whose parents are poor."
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In the expanded suit an additional count has been introduced that focuses
on the state institutions for the nmentally retarded. Specifically, it is
alleged that the centers for the retarded are "warehouse institutions which,
because of their atnosphere of psychol ogi cal and physical deprivation, the
institutions are wholly incapable of furnishing habilitation to the nmentally
retarded and are conducive only to the deterioration and the debilitation of

the residents." It is also charged that the institutions are understaffed,
overcrowded, unsafe and do not provide residents with "education, training,
habilitation, and guidance as will enable themto develop their ability and

maxi mum potential . "

The plaintiffs are seeking in addition to the renedies originally sought
the granting of a permanent injunction:

1. to prevent the defendants from denying the right of any retarded
child of six years and older to free honebound instruction;

2. to prevent the defendants from denying the reinbursement of tuition
and costs to the parents of retarded children in private schools or facilities;

3. to direct the defendants to establish publicly-supported training
prograns and centers for all nentally retarded children w thout discrimnnation;

4. to direct the defendants "to provide such education, training and
habi litation outside the public schools of the district or in special institu-
tions or by providing for teaching of the child in the hone if it is not
feasible to forma special class in any district or provide any retarded child
with education in the public schools of the district ..."

CRYSTAL RENE HAM LTON v. DR J. |VERSON RI DDLE, SUPERI NTENDENT COF WESTERN
CAROLI NA CENTER, G vil Action No. 72-86 (Charlotte Division, WD. of North
Carol i na)

This case was filed on May 5, 1972, in the Charlotte Division of the
Western District Court of North Carolina as a class action on behalf of al
school age nentally retarded children in North Carolina. Defendants include
the superintendent of the Western Carolina Center, a state institution for the
mentally retarded; the secretary of the North Carolina department of human
resources; the state superintedent of public instruction; and the chairman of
the Gaston County board of education.

Crystal Rene Hanmilton is an eight year old nentally retarded child who
on Novenber 1, 1971, when adnitted to the Western Carolina Center had until that tine
received only nine hours of publicly-supported training. She was adnitted to the
Center "under the provision that she would be able to remain in said Center
for a period of only six nonths, after which tine it would be necessary for
her to return to her hone and be cared for by her parents; that she has been
di agnosed as a mentally retarded child and needs a one-to-one ratio of care
and treatment." The conplaint alleges that the parents are unable to pro-
vide "this care and treatnent,"” that the state does not have other facilities
to provide the care and the Center administrator has notified Crystal's parents
to take her home.
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The cause of action cited in the conplaint is that the state, through its
board and agencies, "has failed to provide equal educational facilities for the
plaintiff and has denied to her access to education and training ..." Thus
it is alleged that the plaintiff has been denied equal protection of the
l aw and equal education facilities as "guaranteed" by the Uhited States consti -
tution and the constitution and statutes of North Carolina. The statute "guar-
antees equal free educational opportunities for all children of the state between
the ages of six and twenty-one years of age."

Also at issue is the classification scheme used by the state which "selects
sone students as eligible for education and sone as not ..." Further, the com
plaint argues that the state's practice of nmaking financial denands upon the
parents of nentally retarded children for the care and treatnment of their chil-
dren" ... is repugnant to the provision of the |aw and* i s denyi ng equal pro-
tection to said children..."

Arguing that Gystal Rene Hanilton and the nenbers of her class have
suffered and are now suffering irreparable injury, the plaintiffs are seeking
the followng relief:

1. A three-judge court be appointed to hear the case;

2. Enforcement of state statutes providing equal educational opportun-
ities and declare null and void statutes that do ot herwi se;

3. An injunction be issued to prevent the VWstern Carolina GCenter from
evicting Oystal Rene Hanilton;

4. That this action be joined with civil action No. 72-72 (North Carolina
Associ ation for Retarded Children, Inc., Janmes Auten Moore, et. al. v. The State
of North Carolina, et. al.): and

5. Plaintiff costs and counsel fees.

This case has been joined as requested in nunber 4 above. The nunber of
plaintiffs has been expanded and the case is expected to be heard by a three-
judge court within a nonth.

BENOAM N HARRI SON, THE COALITION FCR THE AM L R GHTS G- HANDI CAPPED PERSONS
et. al., v. STATECFMCHGAN et. al. AQvil Action No. 38357 (E D. M chigan
Sout hern D vi si on)

O May 25, 1972, the Coalition for the Gvil R ghts of Handi capped Per -
sons, a non-profit corporation fornmed to advance the rights of handi capped
children, and twelve handi capped children filed suit in the Southern D vi -
sion of the Uhited States District Court for the Eastern District of Mchi-
gan against the state of M chigan, the departnent of education, the depart-
ment of nental health, the Detroit school board and officers, and the \WWyne
County internedi ate school district and its officers' for their failure to
provide a publicly-supported education for all handi capped children of
M chi gan.

16



The suit seeks class action status and divides the plaintiff children,
all of whomare alleged to have nental, behavioral, physical or enotional
handi caps, into the three distinct groups:

1. Children deni ed entrance or excluded froma publicly-supported
educat i on;

2. Children who are state wards residing in institutions receiving
no educati on;

3. Children placed in special prograns but that are alleged not to
neet their |earning needs.

The plaintiff children present a full range of handi cappi ng conditions
i ncluding brain danmage, mld, noderate, or severe nental retardation, autism
enotional disturbance, cerebral pal sy, and hearing disorders. The conpl ai nt
suggests that the children named represent a class of 30,000 to 40,000 who
are handi capped three tines over. They are first handi capped by their in-
herited or acquired nental, physical, behavioral, or enotional handi cap.
Secondly "by arbitrary and capricious processes by which the defendants
identify, label, and place them and finally by their exclusion from access
to all publicly-supported education.™”

The conplaint argues that the right of these children to an education
is based on Mchigan law stating that "the legislature shall maintain and
support a systemof free public elenentary and secondary school s as defined
by law" Further, Article VI11, Section 8 of the Mchigan Constitution indi-
cates that the state shall foster and support "institutions, prograns, and
services for the care, treatnent, education, or rehabilitation of those
i nhabitants who are physically, nentally, or otherw se seriously handi capped."

Further, as in all of the right to education litigation, the role of
education in preparing children to be productive adults and responsibl e
citizens is enphasized and can be sumarized by this quote: "No child can
reasonabl y be expected to succeed in life if he is denied the opportunity
of an education."

d inportance in this suit is that recognition is given in the conplaint
to a mandatory special education law effective July 1, 1972. However, since
that lawwill not be fully inplemented until the 1973-74 school year, the
plaintiffs are presently being denied rights. In addition, it is pointed
out that the mandatory act does not provide for conpensatory education
or the right to hearing and review as the educational status and/or class-
ification of the children is altered.

The conpl aint seeks the followng relief:
1. That the acts and practices of the defendants to exclude plaintiff
children and the class they represent from and adequate publi cly-supported

education is a violation of due process of |aw and equal protection under
the 14th anmendnent of the U S. Constitution.
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2. That the defendants be enjoined in continuing acts and practices
which prevent plaintiffs froma regular public school education without
providing (a) adequate and inmediate alternatives and (b) a constitutonally
adequat e hearing and review process.

3. That plaintiffs and all nenbers of the class be provided with a
publi cl y-supported education within 30 days of the entry of such an order.

4. That within 14 days of the order defendants present to the court
a list which includes the nane of each person presently excluded froma
publicly supported education and the reason, date, and length of his expul -
si on, suspension, exclusion, or other type of denial.

5. That parents or |egal guardian of each nanmed person be i nforned
within 48 hours of the submssion of that report of the child s rights to
a publicly-supported education and his proposed pl acemnent.

6. That within 20 days of the entry of the order all parents in
M chigan be inforned that all children, regardless of their handi cap or
alleged disability, have a right to an education and the procedures avail -
able to enroll these children in prograns.

7. That constitutionally adequate hearings on behal f of a person
appoi nted by the court be conducted for any nenber of the plaintiff class
who is dissatisfied by the educati on pl acerent.

8. That plaintiffs be provided with conpensatory services to over-
cone the effects of wongful past excl usion.

9. That within 30 days fromthe entry of the order a plan for hear-
ing procedures regarding refusal of public school admssion to any child,
the reassignnment of the child to a regular public school and the review
of such decisions be submtted to the court.

10. That within 30 days fromthe entry of the order a plan for adequate
hearing procedures regarding suspension or expul sion of any student from school
be submtted to the court.

11. Qant other relief as necessary including payrment of attorney fees..

ASSOO ATI ON FCR MENTALLY | LL CHLDREN (AM C), LCR BARNETT, et. al., v. MLTCN
GREENBLATT, JCBEPH LEE, et. al., Qvil Action No. 71-3074-J (Massachusetts)

This class action suit is being brought by enotionally disturbed children
against officers of the Boston school system all other educational officers
in school districts throughout the state, and the Massachusetts state depart-
nments of education and nental health for the alleged "arbitrary and irrational
manner in which enotionally disturbed children are denied the right to an
education by being classified enmotionally disturbed and excluded both from
the public schools and an alternative education program"”
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Lori Barnett, an eight year old child classified as enotionally disturbed,
has never been provided with a public education by the Commonweal th. The
situation has persisted even though she has sought placerment in both the
Bost on speci al education program and residential placenent in a state-approved
school .

The suit specifically charges that as of July, 1971, a mninumof 1,371
enotional ly disturbed children, determned by the Commonwealth as eligible
for participation in appropriate educational prograns, were denied such ser-
vices. Instead they were placed and retained on a waiting list "for a sub-
stantial period of tine." A though sone of the children were receiving hone
instruction, this is not considered to be an appropriate program

Secondly, it is alleged that the plaintiff children are denied pl ace-
nment in an arbitrary and irrational manner, and no standards exist on state
or local levels to guide placerment decision in either day or residential pro-
grans. It is argued that, in the absence of state standards, the pl acenent
of sone students while denying placement to others simlarly situated viol ates
the plaintiffs' rights of due process and equal protection.

Anot her issue in this case concerns the allegation that the plaintiff
children are denied access to appropriate educational prograns wthout a
hearing thus violating their rights to procedural due process.

Finally, it is charged that the failure to provide the plaintiff chil-
dren with an education, solely because they are enotional ly disturbed "...
irrationally denies thema fundamental right, to receive an education and to
thereby participate meaningfully in a denocratic society, in violation of the
due process and equal protection clauses of the Fourteenth Amendnent to the
U S Constitution.”

Declaratory judgment is sought to declare unconstitutional excluding or
denying an enotional ly disturbed child froman appropriate public education
program for which he is eligible without a hearing. Al so sought is a judg-
nent of unconstitutionality regarding the denial of placement to eligible
enotional |y disturbed children in the absence of "... clear and definite
ascertai nabl e standards established for admssion to that program™ the
refusal of placenent to eligible children in prograns while simlarly situated
children are admtted to such prograns; and the denial of education to a child
sol el y because he is enotionally disturbed. Pernanent injunction is also
sought to prevent the defendants fromviolating plaintiffs' rights. Finally,
an order is requested to require the defendants to prepare a plan detailing
how the plaintiffs' rights will be fully protected and to appoint a naster
to nonitor devel oprent and inpl enentation of the plan.

The case is pending in the United States District Court for the Dstrict
of Massachusetts.
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M NDY LI NDA PANI TCH, et. al., v. STATE OF WSCONSIN, CVIL Action No. 72-L-461
(U S District Court, Wsconsin)

This suit is being brought against the state by Mndy Linda Panitch as
representative of a class of children "who are nulti-handi capped, educable
children between the ages of four and twenty years, whomthe state of W sconsin
through local school districts and the department of public instruction is
presently excluding from and denying to, a program of education and/or train-
ing in the public schools or in equivalent educational facilities."

The issue in this action is a Wsconsin statute and policy enabling handi -
capped children to attend "a special school, class or center" outside the state
VWhen this occurs and depending upon the popul ation of the child s residence,
either the county or school district is required to pay the tuition and trans-
portation. The policy limts the enrollnent of children under this act to
"public institutions.” The rationale is that "constitutional and statutory
l[imtations preclude in-state handi capped pupils attending private educationa
facilities and receiving the benefits of tuition. This policy maintains a
consi stency of treatnment for out-of-state school attendees as well. Experience
with the programto date has indicated that the potential costs accruing to
counties in utilizing both public and private facilities would be a prohibitive
factor. Simlarly, the department |acks sufficient staff, resources, and
authority to assess the adequacy of private school facilities."

The conplaint alleges that the plaintiff and nenbers of the class are
deni ed equal protection of the laws since the "defendant does not, either
through local school districts or the departnent of public instruction, provide
any facility within the state to provide an education and/or training to plain-
tiff and other menbers of the class.” This violation of the laws, it is
al | eged, occurs even though special education programs are avail abl e outside
the state.

The relief sought includes:

1. the declaration that the statute and policy referred to above are
unconstitutional and invalid;

2. direction fromthe court to the defendant to provide to the plaintiff
and ot her nenbers of the class " a free elenmentary and high school education;
and

3. all plaintiff costs.

To date, that state has not answered the conplaint.
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LORI CASE, et. al. v. STATE OF CALI FORNI A, DEPARTMENT OF EDUCATI ON, et. al
Gvil Action No. 101679 (California Superior Court, R verside County).

Lori Case is a school age child who has been definitively diagnosed as
autistic and deaf and who may also be nmentally retarded. After unsuccessfully
attendi ng a nunber of schools, both public and private for children with a
variety of handi caps, Lori was enrolled in the nmulti-handi capped unit at the
California School for the Deaf at Riverside, California. Plaintiff attorneys
maintain that this unit was created specifically to educate deaf children with
one or nore additional handicaps requiring special education. Lori began
attending the school in May 1970, and is alleged to have nmade progress - a
poi nt which is disputed by the defendants. The plaintiffs argue that to exclude
her from Ri verside would cause regression and possibly nullify forever any
future growth. As a result of a case conference called to discuss Lori's
status and progress in school, it was decided to term nate her placenent on the
grounds that she was severely nmentally retarded, incapable of making educationa
progress, required custodial and nedical treatnent, and intensive instruction
that could not be provided by the school because of staffing and programlimta-
tions.

The plaintiffs sought an inmediate tenporary restraining order and a pre-
limnary and permanent injunction restraining defendants from preventing, pro-
hibiting, or in any manner interfering with Lori's education at Riverside. A
tenporary restraining order and a prelimnary injunction were granted by the
Superior Court of the State of California for the County of Riverside

The arguments presented by the plaintiffs are those seen in other "right
to education" cases. The question of the definition of education or educability
is raised. The plaintiff attorneys state that "if by 'uneducable' defendants
mean totally incapable of benefiting from any teaching or training program then
plaintiffs are in agreenent, but defendants' own declaration denonstrate that
Lori is not uneducable in this sense. However, if by 'educable' defendants
mean 'capable of nmastering the normal academnmi c program of fered by the public
schools, then defendants are threatening to dismss Lori on the basis of a
patently unconstitutional standard. Application of such a narrow and excl usion-
ary definition, in view of the extensive legislative provisions for prograns
for the mentally retarded, the physically handi capped, and the multi-handi capped
would clearly violate both Lori's rights to due process and equal protection.
The right to an education to which Lori is constitutionally entitled is the
right to develop those potentials which she has."

Assum ng acceptance of Lori's educability, the attorneys argue that
"there is absolutely no distinction in law, or in logic, between a handi capped
child and a physically normal child. Each is fully entitled to the equal pro-
tection and benefits of the laws of this State. Thus, to deprive Lori of her
right to an education ... would violate her fundamental rights.”

The issue raised by the defendants regarding staffing and program limta-
tions was answered by pointing out that the courts have ruled that the denia
of educational opportunity solely on the basis of economc reasons is not justi-
fiable. And finally the manner in which the disposition of Lori's enroll nent
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at the school was determned was "unlawful, arbitrary and capricious and consti -
tuted a prejudicial abuse of discretion.”™ It is pointed out that Lori's right
to an education " nust be examned in a court of law offering the entire
panoply of due process protections "

The case was filed on January 7, 1972, and a tenporary restraining order
was granted the same day. A prelimnary injunction was granted on January 28,
1972. Plaintiffs' first set of interrogatories were filed on March 10, 1972,
and a trial date set for May 8, 1972. Trial was held on Septenber 5, 1972. A
decision is expected in the near future.

M CHAEL BURNSTEIN, FRED POLK, et. al. and ALAN M LLER JONATHAN BOOTH,
et. al. v. THE BOARD GF EDUCATI ON AND THE SUPER NTENDENT CF THE QONTRA
QOBTA ONTY SCHOO. DISTRCT (CGalifornia Superior Court, Contra Costa
County) .

The plaintiff children are described as autistic for whom i nappropriate
or no public education prograns have been provided. Thus, there are within
this suit two sets of petitioners and two classes. The first class includes
autistic children residing in Contra Costa County, California, who have
sought enrollment in the public schools but were denied pl acenent because no
educati onal programwas avail able. The second class of petitioners includes
five children also residing in Contra Costa County and classified as autistic.
These children have been enrolled in public special education classes but
not prograns specifically designed to meet the needs of autistic children.

The conplaint alleges that no services were provided to any of the
children named until the plaintiffs in Cctober, 1970, inforned the defendants
that "they were in the process of instituting legal action to enforce their
rights to a public education, pursuant to the laws of the state of California
and the Constitution of the United States."” The children naned in the second
class were placed in special education progranms, but as indicated, not a
pr ogram desi gned specifically to nmeet their needs.

It is argued in the brief that "education for children between the ages
of six and sixteen is not a mere privilege but is a legally enforceabl e
right" under both the state laws of California and the United States. Further,
it is pointed out that specialized prograns to nmeet the needs of autistic
children are required to enable these children to participate fully in all
aspects of adult life. It is also indicated that autistic children are
educabl e and that when they are provided with appropriate prograns they
can becone qualified for regular classroom pl acenent.

Based on the allegation that the petitioners have been denied their
rights to an education by the school board who, although knowing of their
request for enrollnent in prograns, "wongfully failed and refused and con-
tinued to fail and refuse..."” enrollnent, the petitioners request the court
to command the school board "to provide special classes and take what ever
other and further steps necessary to restore to petitioners the right to an
education and an equal educational opportunity..."
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The argunments presented by the attorneys for the petitioners justify on
a variety of legal bases their rights to publicly-supported educationa
opportunities. In addition to citing the equal protection provisions of both
the United States and California Constitutions, it is also pointed out that
"denial of a basic education is to deny one access to the political processes.
Ful | participation in the rights and duties of citizenship assunes and requires
effective access to the political system.." Further, the attorneys argue that
"one may be denied his economic rights through denial of an education."™ In
addition, the petitioners are not only denied the sane educational benefits
as non- handi capped children, but also are denied that which is provided to
ot her school -age children suffering frommental or physical disabilities.
Finally, the attorneys provide an argunent that refutes the frequently
used high cost rationale for the denial of special education prograns. They
say that "granting an education to sone while denying it to others is blatant
grounds that providing one with rights to which he is entitled but unlawfully
denied will result in additional expense. |If the respondent in this case is
unable to receive funding for the required classes fromthe state, it is
incunbent on it to reallocate its own budget so as to equalize the benefits
received by all children entitled to an education:”

This case is presently expected to go before the Superior Court of the
State of California in and for the County of Contra Costa in Novenber or
Decenber, 1972.

TI DEWATER ASSOCI ATI ON FOR AUTI STIC CH LDREN v. COMWONVEALTH OF VIRA NI A, et.
al. CGvil Action No. 426-72-N, (U S. District Court, E. D. Virginia)

In August, 1972, suit was entered in the Norfolk Division of the U S
District Court for the Eastern District of Virginia on behalf of the class
of autistic children who as plaintiffs against the state of Virginia and
the state board of education for their alleged legal right to be provided
with a free public program of education and training appropriate to each
child s capacity.

The conplaint is based upon the "basic prem se" that "... the class of
children which the plaintiff seeks to represent are entitled to an education
and that they have a right under the United States Constitution to devel op
such skills and potentials which they, as a handicapped child, night have
or possess. The plaintiff asserts that to deny an autistic child a right
to an education is a basic denial of their fundamental rights."

It is also charged in the conplaint that discrimnation is being
practiced against autistic children "since they are educable and no suitable

program of training or education is available for them" It is also pointed
out that the state has wongfully failed to provide a program for these chil-
dren on the basis that "there is not enough noney available."” The conplaint

also contains a history of the state's failure to establish pilot prograns

for approximately 22 children in the Tidewater Virginia area. After the
request for funds fromthe state was reduced from $100,000 to $70, 000, the
state appropriated $20,000 to serve seven children in the four to seven year
age range. Finally, it is alleged that if the requested relief is not granted,
there are teen-age nmenbers of class" ... who will not have an opportunity to
receive any training or education whatsoever."
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average first grade student. After the child was renoved fromthe public
school and placed in a private school, his reading | evel in one year increased
about two grades and he "...becane a class |eader."

In his decision, Judge Dachenhausen "... noted with sonme concern, the |ack
of candor shown by the representative of the Mount Vernon city school district
in not acknow edgi ng the obvi ous weaknesses and failure of its own special
education programto achieve any tangible results for this child over a five
year period." In commenting about the progress nade by the child in the pri-
vate school, the judge said, "It seens that now, for the first tine in his
young life, he has a future."” Further, the judge noted that "This court has
the statutory duty to afford himan opportunity to achi eve an education.”

The court in its ruling issued Novenber 29, 1971, noted that since the
child "to develop his intellectual potential and succeed in the academc area
nust be placed in a special education setting such as the private school and
since, "It is usually preferable for a child to continue at the school where
she is making satisfactory progress" (Knauff v. Board of Education, 1968, 57
M sc 2d 459) ordered that the cost of Peter Held s private education be paid
under the appropriate state statute provisions for such use of public nonies.
The costs of transporting the child to the private school was assuned by the
local district.

It is inportant to note that a year earlier, the child s nother applied
for funds under the sane statute for the paynent of this private tuition but the
application was not approved. This occurred even though "The superintendent of
the Mount Vernon public school s" certified that the special facilities provided
at the private school were not available in the child s home school district.

A so of interest is that in June of 1971, an initial decision on this natter to
require the state and the city of Munt Vernon, where the child resides to each
pay one half of the private school tuition. That decision was vacated and set
asi de because the city argues that the court l|acked jurisdiction over the city
because "no process was ever served upon it and it never appeared in any pro-
ceeding. "
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R GHT TO TREATMENT

WATT v. STICKNEY MD. et. al., 334F Supp. 1341 (M D. Al abarma, 1971),
32FF. Supp. 781 (M D. Al abama, 1971)

This action, originally focused on the claimof state hospitalized

nentally ill patients to receive adequate treatnent, began in Septenber,
1970, in A abama Federal District Court. In March, 1971, Judge Johnson
ruled that nentally ill patients involuntarily coomtted to Bryce Hos-

pital were being denied the right "to receive such individual treatnent
as (would) give each of thema realistic opportunity to be cured or to
inprove his or her nental condition.” The court gave the defendants

six nonths to upgrade treatment, to satisfy constitutional standards,

and to file a progress report. Prior to the filing of that report, the
court agreed to expand the class to include another state hospital for
the enotionally ill and the nentally retarded at the Partlow State School
and Hospital.

The defendants' six nmonth progress report was rejected by the court
and a hearing was schedul ed to set objective and neasurabl e standards.
At the hearing in February, 1972 evidence was produced which led the
court to find "the evidence ... has vividy and undi sputably portrayed
Partl ow State School and Hospital as a warehousing institution which
because of its atnosphere of psychol ogi cal and physical deprivation,
is wholly incapable of furnishing habilitation to the nmentally retarded
and is conducive only to the deterioration and the debilitation of the
residents.” The court further issued an emergency order "to protect the
lives and wel |l -being of the residents of Partlow "™ In that order the court
required the state to hire within 30 days 300 new ai de-1 evel persons regard-
less of "forner procedures,” such as civil service. The quota was achi eved.

O April 13, 1972, a final order and opinion setting standards and
establishing a plan for inplenentation was rel eased. In the conprehensive
standards for the total operation of the institution are provisions for
i ndi vi dual i zed eval uations and plans and prograns relating to the habili -
tation ("the process by which the staff of the institution assists the
resident to acquire and maintain those life skills which enable himto
cope nore effectively with the demands of his own person and of his
environment and to raise the level of his physical, nental, and soci al
efficiency.") Habilitation includes, but is not limted to, prograns
of formal structured education and treatnent of every resident. Education
is defined within the order as "the process of formal training and instruc-
tion to facilitate the intellectual and enotional devel opnent of residents.”
The standards applying to education within the order specify class size,
length of school year, and length of school day by degree of retardation.

Finally, the court requires the establishrment of a "hunan rights
committee" to review research proposals and rehabilitation prograns, and
to advise and assist patients who allege that the standards are not being
inplemented or that their civil rights are being violated. Further, the
state nmust present a six-nmonth progress report to the court and hire a
qualified and experienced admnistrator for the institution.
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As of this date, the state has filed notice to appeal some or all of
the court's deci sions.

BURNHAM v. DEPARTMENT OF PUBLI C HEALTH OF THE STATE OF GEORG A, (Qvil Action
No. 16385 (N D. Georgia).

This is a suit seeking class action status on behalf of all patients
voluntarily or involuntarily committed to any of the six state-owned and
operated facilities named in the conplaint and operated for the diagnosis,
care and treatment of nentally retarded or nentally ill persons under the
auspices of the Department of Public Health of the State of Georgia. Each
of the named plaintiffs is or has been a patient, at one of these institu-
tions. The case was filed on March 29, 1972, in the United States District
Court for the Northern District of GCeorgia.

Defendants in this case are the Departnment of Public Health, the Board
of Health of the State of CGeorgia, and Department and Board nenbers and
officials; the superintendents of the six named institutions; and the
judges of courts of ordinary of the counties of Georgia, which are the
courts specifically authorized by CGeorgia law to conmit a person for
i nvol untary hospitalization

The conplaint alleges violations of the 5th, 8th, and 14th Amendnents
to the U S. Constitution. It seeks a prelimnary and permanent injunction
and a declaratory judgnment. Specifically, the declaratory relief sought
includes a court finding that the patients in the defendant institutions
have a constitutional right to adequate and effective treatnent; a court
finding that each of the institutions named in the conplaint is currently
unabl e to provide such treatnment; and a holding by the Court that consti-
tutionally adequate treatment must be provided to the patients in the
institutions named in the conplaint.

The plaintiffs requested the foll ow ng:
1. That defendants be enjoined from operating any of the naned insti-
tutions in a manner that does not conformto constitutionally required stan-

dards for diagnosis, care and treatnent;

2. That defendants be required to prepare a plan for inplenenting the
right to treatnent;

3. That further commitments to the defendant institutions be enjoined
until these institutions have been brought up to constitutionally required
st andards; and

4. That the Court award reasonable attorney's fees and costs to counsel.
Def endants filed in answer to plaintiffs conplaint on April 21, 1972,

in which they raise several |egal defenses, such as lack of jurisdiction, and
noved to dismss on several grounds.
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O May 11, plaintiffs received Defendant's brief on their nmotion to dis-
mss. Plaintiffs' lawer plans to file areply brief prior to forrmal discovery.
He does not plan to seek prelimnary relief until after the di scovery process.

O August 3, 1972, Judge Sidney D. Smth, Jr. granted the defendants'
notion for summary judgnent and dismssed this case. The ruling of the court
centered on the follow ng najor points:

1. The court could find no | egal precedent to allow for the declaration
that there exists a "federal constitutional right to treatment (to enconpass
‘care' and 'diagnosis') for the mentally ill." Based on this finding, the
judge ruled that the action could not be maintained.

2. Judge Smith, in his decision, disagreed with the Watt A abana
decision, prinmarily on the basis of the absence of a federal statute requiring
the right to treatnment. He added that "the factual context in those A abana
deci sions (budgetary lots by the state legislature causing further deterioration
of an existing deficient institutional environnent) is also substantially
different fromthe existent situation in the Georgia mental health institutions."”

3. The court also held that "... a conclusion as to the lack of juris-
diction over the person of naned defendants is also conpelled by the eleventh
anendnent to the U S, Constitution.” This conclusion was based upon the
failure to denonstrate the " denial of a constitutionally protected right
nor a federally guaranteed statutory right."

4. Judge Smith al so commented about the appropriateness of the courts
in defining "adequate" or "constitutionally adequate" treatnent.

Specifically he wote that these questions "... defy judicial identity
and therefore prohibits its breach frombeing judicially defined." Further,
he acknow edged the defendants' argunment that "the question of what in detail
constitutes "adequate treatnent” is sinply not capable of being spelled out as
a nathematical formula which could be applied to and woul d be beneficial for
all patients. Everyone knows that what mght be good treatment for one patient
could be bad or even fatal for another."”

RGO, et. al. v. GREENBLATT, et. al., dvil Action No. 72-469F (Massachusetts)

This is another class action suit regarding the right to treatment in insti-
tutions. The plaintiffs were children in the Bel chertown State School in Mass-
achusetts and the Massachusetts Association for Retarded Children, who like in
the Watt, Parisi, and New York Association for Retarded Children actions,
alleged violations of their constitutional rights. The defendants were various

state officials and officials of the school. Mtions for a tenporary restraining
order and prelimnary injunction were granted by the court in February, 1972,
which serves to maintain the status quo until litigation is conpleted.

Among the provisions of those orders was that "the defendants devel op
conprehensi ve treatnent plans for the residents which include adequate and
proper educational services." n April 20, 1972, the defendants had filed
answers to all allegations of the plaintiffs' conplaint.
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This case has been reassigned to another district court judge. A contenpt
notion was also filed against the defendants for their failure to carry out
i ssued orders.

NEWYCRK STATE ASSOO ATI ON FCR RETARDED CHLDREN et. al. v. ROKEFELLER et. al.
72 Avil Action No. 356. PATRAAPAR SI, ANSELMD QLARKE, et. al. v. ROKEFELLER
et. al. (E D NewYork)

These two actions were filed in the U S Dstrict Gourt for the Eastern
Dstrict of New York. Both allege that the conditions at the WII|owbrook State
School for the Mentally Retarded violated the constitutional rights of the resi-
dents. These class action suits are nodeled after the Watt v. Stickney (Partlow
State School and Hospital, A abana) case.

Ext ensi ve docunentation was presented by the plaintiffs alleging the denial
of adequate treatment. The evidence touched all elenents of institutional life
i ncl udi ng: overcrowdi ng, questionabl e medi cal research, lack of qualified per-
sonnel , insufficient personnel, inproper placenent, brutality, peonage, etc.

It is alleged in the Parisi, et. al. v. Rockefeller conplaint that "No goals are
set for the education and habilitation of each resident according to special
needs and specified period of tinme." It was specifically charged that 82.7
percent of the residents are not receiving school classes, 98.3 percent are not
receiving pre-vocational training, and 97.1 percent are not receiving vocational
trai ni ng.

The plaintiffs in Parisi, et. al. are seeking: declaration of their con-
stitutional rights, establishnent of constitutionally mninumstandards for
applying to all aspects of life; due process requirenments to determne a
"devel opnental program for each resident; devel opment of plans to construct
communi ty-based residential facilities and to reduce WI I owbrook's resident
popul ati on; cessation of any construction of non-community based facilities,
until the court determned that sufficient community based facilities exist;
and appoi ntnent of a naster to oversee and inplement the orders of the court.

Both conplaints include specific nention of the necessity for including
wi thin "devel opnental plans" and subsequent prograns, appropriate education and
trai ni ng.

The prelimnary schedul e on these cases, which were to be consolidat ed,
was for plaintiffs and defendants to neet in early May to stipul ate standards.

PATRIO AL VELSCH, et. al. v. VERAJ. LIKINS, OOW SSI ONER CF PUBLI C VEELFARE, et .
al., No. 4-72 AQvil Action 451 (US Dstrict Court, Dstrict of Mnnesota, 4th
D vi si on).

In this action six plaintiffs are named as representative of a 3,500 nenber
cl ass—persons presently in Mnnesota's state hospitals for the nmentally retarded.
Narred defendants are the present and forner acting comm ssioners of public wel-
fare and the chief admnistrator of each of the state's six hospitals.
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The plaintiffs include severely and noderately retarded persons who are
allegedly denied their right to due process of |law since they do not receive
" a constitutionally mininmal level of '"habilitation,' a termwhich incor-
porates care, treatment, education, and training." It is specifically charged
that the plaintiffs and others simlarly situated are not provided with a humane
psychol ogi cal and physical environnent. The conpl aint presents supporting
evi dence that sone residents live in "old, poorly designed and hazardous"
bui I dings not neeting state board of health safety and health standards, 'over-
cronded dormintories,' bleak accomrodati ons; and inproperly equi pped bat hr oom
and toilet facilities. Additionally, it is indicated that residents are "sub-
ject to threats and physical assaults by other residents,” inproperly clothed,
and denied any personal privacy.

It is further alleged that there is both an insufficient quantity of staff
and insufficiently trained staff necessary to provide appropriate prograns of
habilitation. Due to staff shortages nany residents have been forced to work
inthe institution as enpl oyees yet, according to the conplaint, are denied
paynent as required by the fair labor standards act. Another allegation is
that the "defendants have failed and refused to plan for and create |ess
restrictive comunity facilities ..." even though many nmenbers of the class
could function nore effectively in such prograns.

It is further argued that "the final condition for constitutionally ade-
quate habilitation is the preparation for each resident of an individualized,
conprehensive habilitation plan as well as a periodic review and re-eval uation
of such a plan. O infornation and belief, defendants have failed to provide
plaintiffs and the class they represent with a conprehensive habilitation plan
or to provide periodic review of these plans."

The plaintiffs are seeking a judgnent to include the follow ng:

1. A decl aratory judgnent that Mnnesota' s state institutions "... do not
now nmeet constitutionally mninmal standards of adequate habilitation including
care, treatment and training."

2. A declaratory judgnent specifying constitutionally m ni mum standards
of adequate habilitation for nentally retarded persons confined in the
state institutions under the supervision and nmanagenent of the comm ssioner
of public wel fare.

3. Injunctions preventing defendants "fromfailing or refusing to rectify
the unconstitutional conditions, policies and practices" described in the com
plaint and requiring themto "pronptly neet such constitutionally mnimal stan-
dards as this Gourt may specify.”

4, Injunctions requiring the defendants "to pay plaintiffs and the class
they represent working in the naned institutions the m ni numwage established
pursuant to the Fair Labor Standards Act as amended, 29 U S C Sec. 201 et seq."

5. Appoi ntment of a master.

6. Awnardi ng of costs to the plaintiffs.
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PLACEMENT

LARRYP., MS., MJ., et. al. v. RLES, et. al. Gvil Action No. G 71-2270
(N D California).

This class action suit was filed in |ate Novenber, 1971, on behalf of the
si x naned bl ack, elenentary aged children attending classes in the San Franci sco
Unified School District. It is alleged that they have been inappropriately
classified as educable nmentally retarded and placed and retained in classes for
such children. The conplaint argued that the children were not nentally retarded,
but rather "the victins of a testing procedure which fails to recognize their
unfamliarity with the while mddl e class cultural background and whi ch ignores
the | earning experiences which they may have had in their hones." The defendants
included state and |ocal school officials and board nmenbers.

It is alleged that msplacement in classes for the mentally retarded carries
astigma and "a life sentence of illiteracy." Statistical information indicated
that in the San Francisco Uhified School Dstrict, as well as the state, a dis-
proportionate nunber of black children are enrolled in prograns for the retarded.
It is further pointed out that even though code and regul atory procedures regard-
ing identification, classification, and placement of the nentally retarded were
changed to be nore effective, inadequacies in the processes still exist.

The plaintiffs asked the court to order the defendants to do the follow ng:

1. Eval uate or assess plaintiffs and other black children by using group
or individual ability or intelligence tests which properly account for the cul -
tural background and experience of the children to whomsuch tests are adm ni stered.

2. Restrict the placenent of the plaintiffs and other black children now
in classes for the mentally retarded on the basis of results of culturally dis-
crimnatory tests and testing procedures;

3. Prevent the retention of plaintiffs and other black children nowin
classes for the nentally retarded unless the children are imediately re-
eval uated and then annually retested by neans which take into acount cultural
backgr ound;

4. Place plaintiffs into regular classroons with children of conparable
age and provide themw th intensive and suppl enental individual training thereby
enabling plaintiffs and those simlarly situated to achieve at the level of their
peers as rapidly as possible;

5. Renove fromthe school records of these children any and all indica-
tions that they were/are nentally retarded or in a class for the nentally
retarded and ensure that individual children not be identified by the results
of individual or group 1.Q tests;

6. Take any action necessary to bring the distribution of black chil-

dren in classes for the nentally retarded into close proximty with the dis-
tribution of blacks in the total popul ation of the school districts;
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7. Recruit and enploy a sufficient nunber of black and other mnority
psychol ogi sts and psychonetrists in local school districts, on the adm ssions
and planning commttees of such districts, and as consultants to such districts
so the tests will be interpreted by persons adequately prepared to consider
the cultural background of the child. Further, the State Departrment of Educa-
tion should be required in selecting and authorizing tests to be admni stered
to school children throughout the state, to consider the extent to which the
testing devel opnent conpanies utilized personnel with mnority ethnic back-
grounds and experiences in the devel opment of culturally relevant tests;

8. "Decl are pursuant to the Fourteenth Arendnent to the United States
Constitution, the AQvil Rghts Act of 1964, and the Henentary and Secondary
Education Act and Regul ations, that the current assignment of plaintiffs and
other black students to California mentally retarded classes resulting in exces-
sive segregation of such children into these classes is unlawul and unconsti -
tutional and may not be justified by admnistration of the currently avail abl e
I.Q tests which fail to properly account for the cultural background and exper-
ience of black children.”

This case is pending in the United States Dstrict Court for the Northern
Dstrict of California.

LEBANKS, et. al. v. SPEARS, et. al. dvil Action No. 71-2897 (E D
Loui siana, New Ol eans D vi sion).

B ght black children classified as mentally retarded, have brought
suit against the Oleans Parish (New Ol eans) School Board and the super-
i ntendent of schools on the basis of the follow ng alleged practices:

1. Qassification of certain children as nentally retarded is
done arbitrarily and without standards or "valid reasons." It is further
alleged that the tests and procedures used in the classification process
di scrimnate agai nst black children.

2. The failure to re-evaluate children classified as retarded
to determne if a change in their educational status is needed.

3. Failure to provide any "education or instruction" to sone
of the children on a lengthy waiting list for special education pro-
grans, and al so denial of educational opportunities to other retarded
children excluded from school and not naintained on any list for read-
mttance.

4. Mai nt enance of a policy and practice of not placing chil-
dren beyond the age of 13 in special education prograns.
5. Failure " to advise retarded children of a right to a fair
and inpartial hearing or to accord themsuch a hearing with respect to
the decision classifying themas 'nentally retarded,’ the decision
excluding them fromattending regul ar classes, and the decision excluding
them from attendi ng schools geared to their special needs."
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6. The unequal opportunity for an education provided to all chil-
dren who are classified as nmentally retarded; unequal opportunity
between children classified as nmentally retarded and normal; and unequa
opportunity between black and white mentally retarded children.

The attorneys for the plaintiffs in sumrary indicate that many of the
all eged practices of the parish* violate the equal protection and due
process provisions of the fourteenth amendnent. They further state
that "continued deprivation (of education) wll render each plaintiff
and nenber of the class functionally useless in our society; each day
| eaves them further behind their nore fortunate peers.”

The relief sought by the plaintiffs includes the follow ng:
1. A $20,000. 00 damage award for each plaintiff;

2. Prelimnary and permanent injunction to prevent classification
of the plaintiffs and their class as nentally retarded through use of
procedures and standards that are arbitrary, capricious, and biased
the exclusion of the plaintiffs and their class from the opportunity
to receive education designed to nmeet their needs; discrimnation
"in the allocation of opportunities for special education, between plaintiffs,
and other black retarded children, and white retarded children,” the
classification of plaintiffs and their class as retarded and their exclusion
from school or special education classes without a provision of a full, fair,
and adequate hearing which meets the requirenments of due process of law "

This case is expected to be heard early in the sumrer, 1972.

*Parish is the Louisiana term for county.

GUADALUPE ORGANI ZATI ON, INC. v. TEMPE ELEMENTARY SCHOOL DI STRICT, CGvil Action
No. 71-435 (Phoenix District, Arizona, January 24, 1972)

This Arizona case was brought by the Guadal upe Organization, Inc.
regardi ng the disproportionate nunber of bilingual children enrolled in
classes for the nentally handi capped. The action which has now been
stipul ated provides for the follow ng:

1. Re-eval uation of children assigned to the Tenpe special education
program for the mentally retarded to determine if any bilingual children
had been incorrectly assigned to such placenents.

2. Prior to the assignment of a bilingual child to the program for
the mentally retarded, the child must be retested in his prinmary |anguage
and have his personal history and environnent exam ned by an appropriate
"professional advisor," such as a psychol ogi st or social worker.

3. The records of children found to be incorrectly assigned to
the programs nust be corrected
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4. Al commnications fromthe school to the famly of a bilingual
child nust be in the famly's prinary | anguage and nust include informa-
tion about the success of the special education programand notice of their
right to withdrawtheir children fromit.
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