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Title 45-Pu61ia: Welfare language of the rkulatisn repeats &hat The definition of "urban and rural 
CHiPTER 1V-SOelAe WEHA~,le,l~A. OC Qbt? Act, and "willJ' is or can be manda- poverty areas" ( 3  1385.2 (a) (309 1, has 

T l ~ ~  SERVICE, ( R ~ A B ~ ~ W I O N  PRO- tory also. A c c ~ i n g l y ,  this suggestion been amended to incorporate the defini- 
GRAMS), tPEPAWTMENF OF HEARTH, hi"s not kn ollowedl- Lion by the Health Resources Adminis- 
EDUCATON. AND WEL!FATE PART ~ ~ ~ ~ - - C ; E N E ~ R A L  tration (EIRA> in its NPRM, dated No- 

* w, it"): vember 26, 1976, for ~plernezt ing sec- 
.fuibl . F&&T~..~sK~KM~LoI~;~M~N.~FA~~ DISAlB(Lfl- C Q ~ D L , ~  pertaining to the purpase oI tion 1625 of the Public Health Service 

'IES AND GhANTS 'OR it$, Act, 9 1385.1, suggested that t he  AeC (42 U.S.C. 300r) as explained on 
lNITIAL OF CoMMV'N''TY wording be revised to emphasize needs page 36584 of the Appendix. This was 

RETARDATloN FAC'L'TI'ES assessment and financial assistance in done to comply with Congressional in- 
Revocation meaMrw needs. Section 1385.1 (a) has tent. Grantees should be aware of the 

CRoss REFERENcE: for a document re- MSZ amended to add identincation of discussion of this issue ancI of the inten- 
voking 45 CFR Part 416, see FR Doc. need" The ~epartmdnt  doesnd, however, tion of HRA to publish a list of such 
77-2229, in me Rules and m- &gTW there is need to highl&ht wban and niral poverty areas in the 
~1~t-0~~ of this bsue 46 additionally the provision of financial as- FEDERAL REGISTER at  a later date. In the 
CPR chapter XX]UP mis document skbnce. Hn the first place, financial as- h b r b ,  &ates are advised to use this 

-establishes 45 Cm'PsrGs 1385, 1386, and ~ b h n m  is only one kind of'assistance definition since it constitutes the De- 
1387, which relab to the Developmental pr~vfded %or; In the smond place, exist- partment's best determination at pms- 
Disabilities Program, h g  Imgwge in this Subsection seems ib wit. 

the Department to cover this adequately Be@tion 1385.3, in addition to incorpo- 
di..e,, references to "gran.t;s" and- "sup- rating the w~visions of 45 ClEa Part 74, 

CHAPTER XIII----OFFICE OF HUMAN DE. port9'b. Other changes made in thls Sec- lists certain other Departmental require- 
VELQPMENT, LPEPARBMENT' OF HEALJ"H, tion include the deletion of c'development - ments Fm grants which w e  applicable 
EDUCATION, AND WELFARE of regional community programs" since to deve10pmexltal disabilitis programs. 

Developmental DisabiliQjes Program tdlepf? is no basis in the s ~ t l ~ ~  for S@W%al ktte13 suggested that the see- . 
i tem; and the substitution of "universkby Ition be exSemded to cover all existing leg- 

Notice proposed rulemaking affiliated facilities" for "institutions of islation and regulations requiring action 
(NPRM) Or the Disabd'i- higher education" to identify speciflcallly cbn tlne part of grantees. The Department 
ties I* Of Re* the type of facility supported by grants. kPePi@v@ ie wauld bd cmntrrproductive to 
tardation and It NRS suggested that the term "de- l i s b  all such references presently applica- 
M@ntal Health Consmction Act velopmental disability" be amended, ble, as the Hst will change from time to 
of lQG3, as amended) was published in ( 3 1385.2 (a 1 ( 6 )  ) to include "any child %be. Moreover, n. grantee is bound by all 
the FxmRia RgcxamR On August 307 IgT6 idontifled as schizophrenic or psychotic," sblLtuks and regulations applicable to it, 

Vol- 41* No. lBg) .  Interested per" and that such condition "be found by the even if they are not cited in these regu- 
were permitted 45 days in which to Secretary." Any change in the definition latipom. The grantee is responsible for send written cOmulents* Or  is delayed until the report to the Congress duswing what sta%utcs and regulations 

okjectians the mWSed regu- on -the ctefinitional study, requirql under apply, and the Federal government 
latiom. The sum* section 301 of the Act, has been sub- maker every effort to provide necessary substance of those mitLw1. 1% would be premature to make Braf~mation Lce grantees. rnents and respom.ss such a decision now, since the purpose ~f Despite this general rule, these regula- 

commegtfl were received from 42 hdi- tihe study is to aseertain~wlzat additional itions are mended to provide specific 
~jyjduals and/or ~ ~ 8 n b a t i o n s  c a v e r h ~  condi tians should be included as develop- information about the sections 01 the 
220 items. Three letters commended the menkzi disabilities. RehabUbntion Act, as requested in six 
Department for wdting regulations in T!he definition for State agencies letters. The reference in 1385.6 of these 
layman's lawuage and e x ~ l a @ k t  rea- ( 3 1385.2 (a) (22) 1 has been reworded regz~lations is to sections 503 and 504 of 
sons for positions taken on dB'f?renb is- . haking the term applicable only to the Rehabilitation Act. The Depart- 
sues, However, seven inquiries stated S a t e  agencies responsible for adminis; ment's purpose in being specific in this 
that the ~rolposed re~;aatiom h-cked bering the basic formula grant program instance is-b make certa*in that grantees 
specificit~ and ~ ~ u f a c i @ n t  inter~reta- axid not the agency for the protection are aware of $he specific'portions of that 
tion of the Act: R w m @ S  to s ~ w a c  and advocacy systm. In  acecordaxnee Act which are applicable; and it has done 
itoms will be uadlcated below. There was Mkh 6wtion 113 of the Act, the protee- $10 because of the direct relationship of 
a rwxmm@ndati~n that the find r@gula- timz and advocacy system must be inde- tho Rehabilitation Act to this program. 
bi~ns include as much as POssible 01 pende~li; of any State agency which pro- The basis lor the change is to conforln 
~realnble to frhe m R M ,  .sat it be vidm treatment, services, or habilits$ion to Cangressional intent. 
distributed fa infx?rf%w agencies and or- to persons with clevelopmen tal .disabili - Bection 1385.10 (b) has been amended 
ganizations concesngd wiWl services to ties. to state thak the cost incurred in acguir- 
developmentally W b l e d  people. That ing land for construction of facilities 
preamble is includ6d here as an Appen- under Parts 1386 and 1387 is not eligible 
dix. Nothing included in the NFRM pre- for Federal financial participation. This 
amble has been changed as a result of $he " repeak Section 102 (4) of the Act, and 
comments. I t  is, therefore, included in its s was inadvertently omitted Prom the 
entirety. In addition, the present prc- NFRM'. 
amble s$ates the bases and pulxposes 02 
changes made in the regulations. PA$T I ~ ~ ~ - S U B P A R T  A-TTSE STATE PLAN 

Consideration was given ta tlze recorn- The majority qf comrzrents tihe Depart - 
mendation that &he regulations .include a ment received on the NPRM concerned 
p ~ r t  on We activities of the Natioflal Ad- T h e  Department concurs with the syg- the respective roles and responsibilities - 
visory Council, and the conduct of sPe1 gastiow. made that the reference to  of the Stabe planning council 'and the 
+:ial; studies required by the Act. The I%- '"hysical and rnembal di~ability'~ in the designated State agency(ies). The spe- 

- - ~nrtment's reason for not fncludhg tihem d@~i$lasm of cdsubshntid handicsg9' cat ~ e s s  of disagreement centered on 
is set forth in the ~ r c a b 1 @  me ~~~ i 1385,2ib) (2%) ) be changed to "pl~ys- 4 6 1 development and preparation of the 

is reamrmed here. See *ppendix to ical or mental disabilitp or both." This State plan; (2) award of individual this document. 
wasre8 done so that; it would be clear that gmnks; and (3) control of the annual ,,tiiz: '$,",","st ~ $ ~ ~ h e $ ~ ~ ~ ! e  tgi in order to be eligible for developmen tnl allotmknt. 0 ther areas of concern re- 

"shall" have b~~ jndfscminate1y bkrl dis&bilitdes sarvicw, an individual does Iated to responsibility s f  staff of the 
cllanged, and I t  was recommend& tiha& not have So have both a physical and a council to the State council; preclusion 
"shall" be used throughouf since "L&all" mientd disability, since such concur- of membership on t*he council of cvPBcers 
implies a duty or obUgatioa to do some- rnsm of conditions is not required by or directom of an entity receiving funds; 
thing. In the majority of instances the the Act. definition of "gr0gra.m unit" of the desig- 
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nbted State aqexx;y; a d  others. T%L? 
sg%ecrblfPc: commends and recomendatf@m 
app~m mdes the appropn*iaLe sections of 
tihis preamble. 

With regard to the develogmenk axd 
prepwatiion of the Shah plan, it is clearly 
GPongressi~rnd Inteat that the X tate eoun- 

ti~pm ~ S ~ t i o x p .  P386,6Q1 define I;& rde ~f 
the cw.mcj1 in regard b bhe developnernt, 
moni%omg, andl evaJusp,tion of the im-. 
plemenbtion of the State pIwn. Three 
comrney?ts suggested that S 1386.1 include 
a statement tha@ the State plm i s  to be 
prepared Ibg the designated State agency 
aanader the suger.visiom. of the State cclun- 
cil. Pive oiiher comments recommended 
that the State be tWwi~ed flexibility iPi 
6tssi,Wng this activity. As explained 
~Wve.  Q f 386.1 has been amended in 
orcter to reflect the intent of Congress. 
Xn ~ ~ S W P ~ S C  to the sc3cond sand Wrd  areas 
of co~.ccm (Lee, award of il~clividual 

prtmpsration of a e  State plan, and also 
with the award of Individual grank. For 
emphasis and clarity the pertinent part 
is repeated': 
* " (Based) upon hgfslative hlstory, the 
Departmsslt believies 'hat Congress wished to 
hfghllgkxt the cru~ire2 advocacy role and 
stre?eng%hen &ha szaperdsory, plnnnlag, and 
monltorbg %anc$i;~oma of' the Eltats planning 
eoa~neils to  meet increased responsibilities 
effecfxated by bhe 1976 amendments, leaving 
&he actual day-to-day rpdm.his.f;ratfon of the 
progmms to %hs clestgnatsd State agencies. 
(See Appeixdix, p. 36683.) 

-M 

Two letters urged the issuance of guid- 
ance as soan as possible since it Is neces- 
sary for proper p3[%il+ming, and for con- 
Eomanee with the requirement that the 
State plan be submitted 60 days prior to 
the beginning of the Ascal gear for which 
it fs applicable I(S?e 9 1386.2). The pe- 
partmen& wishes to emphasize that the 
delvsloprxnent of guidelfnes i s  m high pri- 
ority item, With - lsszmnce of the final 
segulatian~s, me DeveEopmemtal Disabili- 
ties Office w1Xl devote maximum effort 
$0 achieving this goal.. The DepaPtment 
believes it is unnecessary to incliude a 
waiver provlslon in the regula0iam for 
1977 fiscal year State plan submission, 
as-requested, There Is no basis in the 

Act $rap a waiver, and it is xk~t mzecessaxy 
nt; were made Eta aaHlm~ 

States to rmeive fmrcittng far fiscal gear 
1977 witbut c~mp~yimg with tihe sub- 
mission date of 60 days prior to the be- 
ginning of the fiscal year, as set forth 
In 8 f 386.2 of the segulatfons. 

Xnclwf~n of &he process 'required by 
QMIES' Circular A-95 was overboked fn 
the WRM but has now Been added In 
8 1386.2(e). This standard pequ&ement 
provides for the Governor's review as 
stated Ina that paragraph. 

Xe was rec~kmmenetied that 3 13863 (c) 
be amended to make reference bo the 
roles of the State planning cauncik and 
State agencies when the State plan pro- 
vides for parbicipa%ion of more than one 
agency in the administration or  supes- 
vising the admixafslrs tion of desfma tcd 
portibns of Wne State plan. "I%@ Depart- 
ment believes this is unnecessary becanse 
State officials are in the best position to 
determine how such an apportionment 
is to be ma& since it will vary from. State 
to State.  Tn addition, the State plan- 
ning cc~~~lmcias may earmark funds and 
designate the approgrlate State agency 
to achieve the  goals and objectives of the 
State plan. 

Tlie E)epartment has reviewed the com- 
ments recomrnendiazg that an Indian 
tribal organhation be a designated State 
agency under certain coiradificouns 
c 8 1386.33. I t  is the Department's belief 
that sufficient authority is available Lo 
the States to make this determination. 
Sections 132(b) sand 133Cb) of %he Act 
provide for participation of more than 
one State agency in the administration 
of the State plan and the apporti~nment; 
of the State allotment in a manner 
which, to the satisfaction of the Secre- 
tary, is reasonably related to the respon- 
sibilities assigned to such agencies. 

One reconnlnendation received was 
t l~a t  the requirement for an identified 
program unit ( 4  1386.4) be deleted. Four 
others reauested a definition 01 tihe term 
"program- unit," The - 

ever, guidelines will provide additional 
information regarding the duties and 
responsibilities of the program unit. 

Seven inquiries were received com- 
menting on the use of data from the 
Adult Disabled Child Progran, Social 
Security Admbk%ration, for determining 
"need for services and facilibiets" ina corn- 
putiug the allas$nn@nL to the States 
( 3  1386.104b) 1. Suggested sol;zrces of in- 
formation included data from the Bureau 
of Education for @-he Handicappea, the 
number of beneficiaries receiving assist- 
ance under the Supplemelatarry ~gecuriby 
Inconze, and others. Another swgestian 
was  that additional weight be given to 
rural States. The Department will look 
into these mattem and others and issue 
in NPRM its suggestioris for changes at a 
later date. 
In connection with the allutmemts, the 

Department received n number of in- 

qtdries recomnraemdhg POT States 
having an Indian mpulation OX P gercenmf 
or more $51),8QB be adde8 $0 the sllobme~~t 
of such Stah ;ear pleannbg, provision of 
service and ew%Inue1;IEon df facUties for 
the bdfan dmXopmen'c~]I1g dllsabled 
popuPa tion, This suggestion is h a g p o ~ r i -  
ate fa view of sec@on 132 Ca) (1 ) (A) 03: 
the !  Act which specmes the allotment 
criteria whtch must be used. The De- 
partment also bRw the view that those 
criteria do encomSapass such concerns, 
whereas a fixed sum of acdditiu~al: money 
would not nwessmrfly have any rele- 
vance to a8ctual-nz~eds. 

CXazific_ati~n was req'czwted for " devel- 
oping and fmp1eimenting plans designed 
toi eliminate imppmate:  placement in 
institu$ions" and whab %ctiaas were ex- 
pected from the $$ate. (0 1386.12tal) 
Another Ie%kr asked if "commum4b~ 
altmaMvs" a r ~  e~)midlered t~ be part of 
deins.titutionaliza4,3.on plans. The D m r t -  
men$ belleves ccsnnmmiby alternatives 
are, within ions, a part sf 
%h@ dellns?i plm but no$ 
all comWty  pmpaans directly affect 
the Ins~t'1ztfoml mptaBat1on. The Depafi- 
menti believes thl%d; @ideIhes wp more 
appr~priats for dmBng dm this com- 
plex isme because d the nmzerotw ws- 
aibjie m y s  of 
for deinsw%um Xt is not w- 
sibre tQ antbip 
the problem. Gam2ddfnes will, %emfCPre, 
provide the ramesary flexibility. The De- 
partment k l ie  e e&blblzment 
of communiaiy 0 p m m s  for 
W~ose Inagpmgri&W placed develop- 
mentally dbabled g~awso1w in tn@titu%iom 
is a sui%able item t;a be included in &he 
State de insMWio~.a t ion  plain (sec - 
tion 133Ck) (201, of the Act and fi 1386.43 
of tihe re,Wa~faas) , mrther, Wre expend- 
ibwes for W pt~gose m e  alkmable for 
inclusion In the mcentage (59 X3ederal 
funds that must kFe- sm~xfi for. deinsbitu- 
tionalizatlon ~ s e ~ Q o n  232 of the Act and 
S 1386.12 of trhe regubtisns). 

Two inquiries wwe received regarding 
P 1386.12 (dl -Expemturm for prape.1' 
and efficieyp.4 a i d m ~ s ~ s t i o n  cslf Wne Sbtaf 
plan. One mhb;cesB out am apparent ~01%- 
t~~adietion between 8mtions 133 (dl and 
103 of the Act. SeeUon 103 of the Act 
sets forth the Federzal: sham for &lot- 
rnents under Far$; C (the basic f m a a  
grant program) wMeh m ~ ; g  not exceed 
75 percent, except for projmk lueated in 
p~ve1-t~ areas which may go up to 90 
percent. of the costs. Section 133 (d) lim- 
its tihe Federal share to 50 percent of the 
cast of adminisixation but not more than 
5 percent of the S*atds t%Uotment or 
$50,008, tvhich@ver 1s 'less. Xn addiWon, 
sectiozi 133 1 dl (2 1 sets a, baseline date of 
June 30, 1975 for the level of State ex- 
penditures fop a ~ n i s t r a ~ i o n  of the 
State plan below which the State may 
not E S ~  if: it is to receive F"txlexa1 Pmds 
for this purpose. One State noted ths~t 
this requirement, and t he  5 pit3.scent lirnit 
mentioned abwe, wouPd: result, in the loss 
d F"ederal funds b the Sbate because o$ 
resulting changes i21ad: would have to 'be 
made in its accounth3 g and dscnl policies 
md pr"ocedum8. The Department emno% 
change the law. However, it will consider 

;CSTER, VOL. 4 2 ,  NO 18-THURSDAY, JANUARY 2 7 ,  1977 



, bhe meed d6r w i b l e  legislative amend- Two comments registered disappohlt- 
fl1ents. mmt with the m k  of stz%z~dsk;r& for 

one commenhp asked, efl~&, if it seN@es for develbpmentaltly disabled 
was rnaurdabm for the S b t e  to requ~~lt; P @ Q P ~ ~ .  m e  m ~ m e n t  let a con- 
funds under - subswtion B ~ W ,  bract to study this matter as mandated 
Such expenditures could be pdd for en- by &@ Act. Standards will be puMished 
tirely by S t ak  fun&, thereby f l t ~ h g  i? the FEDERAL REGISTER upon comple- 
FederaJ funds om3-r purposes d the hm 01 the study, and acceptance by 
program, i.e., planning, provision of Bpsrbment, as indicated in the w e -  
services, and csnstPraction of facilities. mbls 50 the MPM on August 30. (53% 
In -this connection, another wmeni6 Apwndix to this document) ; 
pointed out that the Act d m  not specify. I t  was recommended that 5 1386.1'3 of 
that the "desimated State agency 'ybe regulations set b.rth the require- 
would make the reguest, but rather that, ments applicants must follow in cow- 
"the Statev would. Section 1386.12 (dl plying 'with the -provisi~ns of the Na- 
( 13 has, accordbgly, been changed to tdomB Environmental Policy Act and the 
G O I ~ ~ P ~ Y  with the A& Csecti~n 133(6'1 1 .  N&lt?i?pnd Historic Preservation Act. It is 

Coxnxzzents from two other sources re@- the Department's policy (;s include in the 
ommended that !$ 1386.16 (d) contah au- regulations only those provisions which 
tlioritg to resolv'e conflicts arising be- .at? requirements of the statute and to 
tween the State council and State a,void putting additional requirements 
adqinisteriizg agencies and that bhe on $he States.' Our purpose is to avoid 
State plans specifiy EL method by which undue burdens on the States, and is 
these differences would be satisfied. The based on our belief that the, regulation 
Department believes that this is pri- is specMc enough. Information relative 
1nari1.y a matter that must be resolved w interpreting or providing alternatives 

o to the regulations are best hanclled in 
a;i Silrta guidelines. 

c merit delete the reference to the occu- 
pancy classification of the building mder 
the Life Safety Code (0 1386.17(1s) (11 

e (ill 1 because the requiremenk are btso 
- restrictive. The Department does not 
t concur with the suggestion because it 
e has been our experience that this is the 

best available standard, although not 
Five comments dealt wiu~  P 1386.16 (b entirely satisfactory. Upon completion 

in slightly varyfng wsys. One wanted the  of several studies now underway to up- 
regulations to require that the State have data the code, the Department wilt re- 
n method for resolving differences be- emmine its position. 
hYeen the council and the State agelncy m e  Department concurs with the rec- 
( i @ > ,  but did not  ant the methocl to be an~menclation to delete the requirement 
s~ecifi.ed. Two recoxnmended that t11e %ha.% lmt water slrralll not exceed 110 de- 
courtcll review a t  least annually the ac- grees Fahrenheit ( 8  1386.17 (b) (3) ) . n a e  
tivite~ of the State for com~liance. Olle =partwent believes this requirement is 
suggested that it be the actions of the happpopriate for some commtmity liv- 

, designated State agency that would be ing m.61 transitional training arrange- 
reviewed for ~0nIpliEUI~e. All sugge&ted alefits since not all developmentally dis- 
mandatory annual reports, abled persons need such protection. Tljla 

The Department believes the require- basis of this change reflects the Depart- 
ment of n report of results of U I ~  review menit's best judgment tha.t the require- 
goes beyond the intent of the Act (see- ment & %.ou restrictive and is not con- 
tion 135 (b) ).  Rather, Whe cotulci?l n~us t  sistent with current norra~alization pr131- 
report that it has reviewed the acitions cipllea, 
of the State for bhe Purlposes of deter- mlther than require that site location 
mixlin$ if the S t a k  is Complying ~ 9 t h  & 5'eommunity bma,': as requested, the 
the requirements of the plan (and its remwions ( 8  1386.17 (b t ( 1 ) (iii) ) have 
design for ilTlplem€?ntZhti~n) . It w l  SO re- $,EX, amended to read: $'The site of any 

faciljty shall meet the criteria esbb- 
l&hed by the designated State agency 

a Ior construction.'"TkaEs will allow the 
', States to develop suitable rules for tl'11e " various types and kinds of facilities t&%% 

wblems identified; may be cmstn~cted under the Act. ThSs  
f F,rthermore, the council is empow3 removes Federal requirements that 
4 ered to make such a review a t  any time mdght limit States' abilities to make re%- 
; it has reason believe the State l;n8~ sanaMe judgments since they we inow 
! not be in cornplkance with its plan, andl ellargecl with the responsibility for the 
1 may, at any time, at its own discreclon,,~ csnssruction program. should experi- 

report results of the review to the ~ c c r e d  ence indicate to the mpnrtment the ne- 
Ltary, cessitts for greater specificity, the matter 

As a, consequence of this interpreta- be dealt with when the need arises. 
tion, the re~vdlati~XI (5 1386.1 6 (b) 1 hm inquiry regarding meth&s of 
beer1 revised x9- evaluation ( 8 1386.25 1 asked for clarifi- 
v,iewI $nd Iko .m&@ feRQX? 10.f->ik@ XE- c&tbSP 88 to whether the State shall de- 
S J ~ S  of the - m d e ~  a~fXond wl.th w 'the ~ e n ~ p  a, systexln of evaluation in a a a t m  
CouncilL to the evaluation system b be developed 

$y $he Secretary. The answer is fog the 
kitate ta describe the system it is wing 
until d t e r  the study by the Secretmy & 
compleM, Then the States will have six 
months to submit a time-phased plan foq 
impJexsraenbir@ the system. This ap- 
proach clanfarms t~ section 110 of the 
Act* 

Detailed drat t regulations were sub- 
mitted by a cornmenter for implementing 
the protection of employees' interest in 
connection with delnstitutionalization 
glans (3 1388.27) , for specific use as a 
substitute for the proposed regulations 
which were thought to provide no guid- 
nnce to  the States nor to establish any 
specific sey uirements to implement. Th.e 
Department has rejected this proposal 
be~ax~~je, after careful consideratipn and 
i n  cooperation with the Department cs;E 
Labor, it is the Department's belief that 
the best way to deal with this problem Is 
in guiclelines. I t  is the Department's pol- 
icy to include in regulations essentially 
ttlose provisions which are requirements 
of the statute for the reasons stated 
above. The Developmental Disabilities 
OSce in co13sultation with the Depart- 
rnerlt of Labor will issue guidelines in- 
tornsing applicants as to how they will 
coxs1a1p- with these requirements. 

Recommendations that 9 1386.29 be 
amended to include that "stafi' shall be 
responsible to the State council" have 
been accepted. This change will assure 
that adequate funds will be made avail- 
able to the council for carrying out its 
responsibili&ies. The Department bdieves 
that this change complies with Congres- 
siorsall in tent. (See Conference Report, 
supra p, 36.1 

ReeamrnencZntions that a time limit be 
in~glosed 0x1 the State planning council 
far reviewing State plans ( $  1386.301, and 
that sanctions be imposed f.or f&lure to 
do so, were not accepted because the 
Department believes they are not Bppro- 
priete. Section 135 of the Act does not 
provide for sanctions, except for non- 
~cr~rnpliance or nonconformity. Therefore, 
%he Depsrbment believes it lacks author- 
ity tto implement such recommendations. 

A request was made that the phrase 
"'review Stab@ plans 'to the rna,ximum ex- 
tent fimsible' " ( 5  1386.30) be deleted, 
'This wax not accepted because the stat- 
ute requires that this be done. (See sec- 
biom 1331b) (28) and 137(b) (3) of the 
Act,) 

ia request was made that S 1386.30 k 
amended to read as follows: "The State 
plan shall provide, to the maximum ex- 
teat PeaaiMe, for an opportunity for prior 
review m.rd comment by the State coun- 
cil ~f all state plans of the State which 
rdsk  to programs affecting or having 
t he  potentIaZ t o  affect persons with de- . 
veloprnentaJ disabilities." (Words in ital- 
ices 81% suggested additions. 1 This would 
p ~ t  %he State on notice that programs 
obher than just those currently provld- 
ing such services should serve the de- 
vleBopmen~lly disabled population of the 
$$;ate; s.g,, transportation and housing 
program, The Department does not be- 
lieve it i s  necessary b extend regmla- 
blsn in order b serve the desired p u w e .  
Section 133J;bI (28) of the Abt is &%&I?- 
preitad by the Department to meark both 
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actual and poten$%%l effect since a service 
no6 now 8'tsdlable $0 persons with devel- 
opnaental dkabilbties, but while& is m&ded 
by them, would t k ~ m  neg&icfv@l;rgr. 

amangaenh, its planning will be a- 
hanced. But the 

Congress iaaclrrded, in its mandate that 
the Stah e@ounc'dE review other State 
plans, &Re, phrase ""$ (E~rae maxixrrt~m ex- 
tent feasible." (See section 137 of the 
Act.> 

The removal of some of the priorities 
stated D 1886.41 was requested 0x1 the 
basis $ha no criteria are provided. The 
Act, jiax s m t f o ~ ~  109, however, requires the 
Secretmy &O promulgate regulations ap- 
plicable uniformly t~ all the States, pre- 
scribing %he ~riorities f ~ r  service and fa- 
eiJiMes based on type ctf service, categorim 
of persouls to be senved, and type of dis- 
ability. The regulations do set forth the 
factors k~ be used by the States for &la- 
c&thg f~ands. T&ese are mhinnum re- 
qaakemeats, bell wed by tkxle K%lpartrnerz t 
b be responsive fa We most immediately 
pressing needs of persons with develop- 
mental disabilities. rather than. for ex- 
akple, basic msea?rcln, or lang-pbstwned 

, BevePopmentaI a~etivitles, As the I3%m&- 
ment gaAns more experience, it may con- 
sider revising OT elaborating on these 
priorities. 

One comment expressecl. cdca rn  that 
the ~eg~aa$fons failed to mention the 
concept of ''least rea&rictive alternatives" 
in ccrramctiol~ with deinstitutionalizntfon 
m d  the establishment of community al- 
P;ematives lC 4 4 313636.42 and .43), The term 
'"@ax% r@strictive a~t@rn.a,lv@" is not 
mnenticrr~edl hn the Act, and fills concept 
is a very c(~mplicat& and fluid subject 
at this time. For $k;~sis reason, the Depart- 
ment b@lEeves i.& can best be dealt with in 
the ~ l d e l h e s  bera,eiise there are myriad 
gossibilif;i@s, and flexibility is need& 
mtll s greater degrec of agreement has 
been reached by ail interested parties. 

Th@ Depm%mefi% lams not accepted the 
stagges&lon tihat the Sectlon deding with 
dehstit1:etigsma~i~set10n ( 9 1388.42 , and 
that, the Section dewling with cornmu- 
ni%y alternatives 9 J 1388.43 be cornblned, 
The bLwds for khls nmaece~tnnce is; thsf; 
sections '&33(bB l22B m d  (233 of the Act 
require that pku~nhg be done for both. 
In addifion, section B32(a) (4) of the 
Act ~eqlrbes the States "i. expend a 
specific wrtfoxa of their dla&xnenCs lor 
delaz.sti&utio~~aXfaatlon. 

It was,reques~d That the words "pro- 
vide for, and '%p,~atective service" and 
"'PersomaJ asdvaea~yv9 in 4 S 3386.44 and 

. .45, be defined, The Department believes 
the n ~ e 8 n ~ g  of wwds as used in 
sections 133ibj f22b and (221 of the 
Act are xeU-expJanntary. 

There were two ~ Q ~ B ) I ~ I W ~ W ~ ; ~ O Y ~ S  that 
3 1?88.45. co~qcceming 8"@t(e plan re- 

, ) ,  I 

qeakemenkY be tied in with b e  prates- 
tion and adarmwy system I 3  1386.781. 
The D@g&ment bdfwes tblis to be 2Yn- 
appn"op&ate bec%w@ tihe s%atub Is cie;as' 
that $,he proteetion and aclvocacy noys%@m 
is b he inslle~nden~f of exh,sting S h t e  
agencies grovidbg treatmen&, s@x~ims, 
or habuiation to developme.n&4Sy &s- 
abled p~s~rns ,  (Bee seetlon 113 d the 
Act.) 

Three respondents wwe concerned 
nbo~k the Stake's ability to describe! in 
the Sbak plaa the quality, extent and 
scopc. of services provided or tb be pro- 
vided under dstber Federally-assists pro- 
grams ( 9  1388.46) , 

n

e ~  pointed out 'chat 
data and information from these pro- 
grams are not regtdarly available in a 
f o m  that readily lends itseJf tclr develop- 
nqentscg disabilities planning, and that 
there might be some invasion of privacy 
of an agency's client records. The De- 
ga~.tnnent, believes that, EM a result of 
a grant from thtl Developmental Dis- 
abilities Office, a model plamzhg pro@- 
ess has been developed which, m o n g  
o t11 er things, indicates the availability 
oE planning data, aiwnd provides a strwt- 
egy- to %x~a~Jyze dads from other Federa1ly- 
assiskd program. Training and tech- 
nicd Msistarnxce in the use of this proc- 
ess bas been provided to the States. The 
Department reiterates its comments ag- 
pearing in the g>reanlblo of the NPRM: 
Tlie Department further believes %ha$ %is 
(the fact thaz %he Act ia &@signed tu asswe 
'that councils have the Capacity for getitlng 
cross-wencg cooperation) iequires that 
Sbste planning council m d  Sdmtc agencyfles) 
coniplement each other's Punctfons tBr~t1:gh 
effecESve working reIgtianships. These xegda- 
tions restate the statutory requirements to 
make it clew ttk1a.t planning wupcfI members 
and sTa.l?f are req111red t;o review %heir awn 
ancl other S%teplans, and thak such snaEgsia, 
a.5 a component of a systematic plsmdug 
process, contributes informa-1;ion on needs, 
octx~al an& potential' resotwces, and lea& to 
tlaa developanenk of short-term ~bjeCti~eE3 to 
meet long-term gals.  It also cmntribtntes t;o 
tlrs development of council fns9ght into m s  
best metho& to eEesG cross-agency cmxdl- 
natloa to develop a reliable system of services 
for tho deveX~pnI@PlawlIy dl,sabIed pcrscms in 
the Stam. (Bee Appendix t;o %hfs docuzzhea$.) 

Tine g~ddc~lines ~411 provide addition& in- 
f o r u a o n  m d  assistance to the States 
for oibhwjnng and using these dab .  

Ans&er comment received, pertairen- 
irng $0 Sj 1386.46, suggested that it rs- 
fleet the lmguage of the Act3 ;,nd that 
the Stabes be aUowed to decide what Eac- 
tors to use h clescr:ribirzg tho extent of 
services to be provided. Other than bdi-  
catfng what qqil81ity, extent W X I ~  scope of 
services are, the lang~.zage is that, found 
in section f 33 ($1 (2) of the Act. Ir, addi-. 
tlon to the factors listed in the regxla- 
tions which are to be taken 1nf;o accomz, 
for "scope and e*%ent of % e r ~ ~ & ~ ' '  pro- 
vision is made for the State to "other 
relevant Pasctors.'The Departmeant be- 
lieves that the seg-ulations (90 provide 
Bexibillik? and that no changes are nec- 
essary in thk secbian, 

P t  was recommended that the regxxla- 
tiom require %ha$ the State plan ,spe- 
cifically identify and specify need for 
services and ffacd8iues for the Xndian de- 
velopmentaJU y d9satbled population, anid 

thah dliithre b st5 wodd 2*esult b -&B 
Departmmtq,'s 89,B0mWgg $m& kfhaI 
gcswermen%s. b do & ~ k  o m  PI 
md provia- m q i ~ e &  Z,&fke!: the QId@r 
,Amerlcaaas A& W & o m  OW= shtaptes, 
there are no proxrisl~ns Jeglslation 
which wawM a&horhe stx& w, require- 
ment. The @tat@ mu&%, h ~ w e ~ e x ~  as part 
of ih pdic:les, s a b w  planning pd i~ ies  
Tar its Indian pwa3.aGan as we11 as for 
ather groups in tihe Shte .  Fkutlaermore, 
section 133 1b3 i( 1%) of me Act prsvides 
that "special flawcia1 and Lechnicd as- 
sistance shall h g?vm $0 areas of urban 
or rural pouew in gr~viding services 
and facilities for persons with develop- 
meuihl diridwlutlities -0 &re residents af 
such areas." 88u~h spwid.  assbhnce ap- 
plies to  Ri&m ~)g4p~rl]e&GIom residing in 
urbm s r ' m a l  wve%--by meas. 

I t  was suggested that language, or a 
new subsectim, be added to S 1386.47 
which would mqufre a habilitation plan 
maly when servfcea acre provided by de- 
velopmentrtl disabB@t?$ funds, and which 
tvould require c o m d ~ t i o n  with other 
agencies using a habllitatiomn. plan. The 
Departnzent b&kws t&at the proposed 
regwlakions adeqwwy cover these sub- 
gestions (See C 1198B.3 QbP Cx) ). 
In relation 4m 99 2386.44 and .45, a 

clefini$ion of GI%@ bxrn "p~ovide for."' cer- 
tain services WP$ mq%es%ed. The .Depart- 
ment does nag. BaTijreve 3% @Wable to Be- 
fine sewices unW th@ s % ~ d y  of sl;andardb 
and quality assummae mechanisms, man- 
dated by Sec t i~s  @$ &&? Act, has. ~~ 
comp1eted. - ~ ~ ~ 0 ~ s  wed in @$.her 
Federal-State pm@?ams may be used in 
the mean while^ 

However, b the questioa of the dMer- 
ence between the meaning of "provide" 
and that d '%pro@di&? far," the I"=painse 
ils %hat g e n e ~ W  h b  word '"provide" 
means that the gxmtee fwnllshes the  
service directly; mb generally wprovide 
for" mems laww~i~gg $he: availability of 
a semica dbh8r By "gr6;,vidingM i t  di- 
rectly, or nnakbg =$ah that the sem- 
Ice is '~provided" by someone else. The 
Department believes, however, that the 
difference is sddaw w5tica1, enough Lo 
warrant bclu&w $hefie %emis in I 1386 -2. 

One writer urged 8h%$ the form and 
reporting pr&edurw the individual 
habixitation plan not com2ituk a bur- 
den on small atgendes. Tlte law, section 
112, spel?aXs 0116 43%~ details of the content 
of the habaW8kn pba. The Department 
does not mticmb imposing on any 
agency any burdea 2x1 ddae1aping, coor- 
dinating and re-iag BhbSlitatim plms 
beyond requ$~.'~mmts 6f section 112 
of the Act, .;and &me. repar% needed by 
the State coumib to @any out th&r man- 
date to evduate @EE program. Since re- 
po.rZ;ing forms and procedures are essen- 
-tially teckmicaP fxs n&a;@use, Glne Depart- 
ment believes $&% &dy aye best l e f t  to 
guidelines. T'his wiIX allow greater Bexi- 
bility in deaung with purely adminis-. 
trative and minhlkeri@ mat&ers, 

Seetlon 1386.50 deals wfbh the design 
for inzple~.rmemta@ion sf the Stake Plan. 
Comments were received from six agen- 
cies, four of which t ~ &  exception to the 
State ageneiesQop%ion ""t sselec t from 
alternative strategies" the best rnethqd 
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to achieve goab and objectives 8s de- 1F~i1fg.1~ B ~ ~ ~ - - & B P A P F  D-PRACTICE AND 
ve1,oped by tha Sta$s cmncil. The re- PRFEDVRE FOR E~EARPMGS TO STATES ON 
inaining two cements indicated %hat Comiowx~u OF DEVELQPMENTAL Dmia- 
the Section gave conk;rd fEf dearelopmen- s n a ~ ~ ~ s  PLANS r'8 FEDERAL REQUIRE- 
tsnl disabilities f mdrs $0 the $tat@ agency, ~ ~ a a s l e ;  
tvhich control was fbrm&rly a respon- 
sibility of the $ t ab  phmixlg , cam~cil, 
The Departrnont balieves no changes are 
required in the rogubtdons as they carry 
out the intent of Congress (Conferenre 
Report pages 28 and 33) , and reai%ms 
its position as stated on gage 36584 of 
the Appendix, August 30,1976. 

One letter stated that alppointmenk o f  
council members 18 1386.61) by the Gow- 
ernor is contrary to iS State law and 
recommended thad the regulations be 
modified to t&s into account that sit- 
utztion. There is not provision in the  
statute for such a waiver. Moreover, S ~ G -  
tion 137 (a) of the Act requires tha5 t he  
Governor appoint the council rnemblers. 
Thus, the Department has no choke ill 
the matter. 

Another suggestion was that the state 
council should be independent and free 
from political influence, and offered five 
ways that this could be done. The De- 
partment believes the present z*egula- 
tions are adequate, and that the 8tabes 
shoulci not be given additional require- 
ments that are not contained in tine 
statute, 

Tlze recommendahion b delete '%fice~s 
or clirecbrs of entitiy raxeiving fu&'" 
was edited to omit Rdlreetors" since this 
has no basis in the Act. The remaining 
limitation Is imposed by Section 137(s) 
of the Act;. 

In accordance with the Conference Re- 
port, p. 36, and as suggested by two 
commenters, P 1386.62 has been amended 
to indicate that staft assigned to the 
council is to be responsible to the coun- 
cil. See previous discussion of Subpart A. 
PART ~ ~ ~ ~ - $ U B P A R T  @-PROTECTION A N D  

ADVOCACY OF IPTD~VXDUAL ~ X G R T S  

Five respondents regis tm& dbap - 
paintment tihat the regutations conkatined 
no guidance or detrailed provkisns fl011" 

States to follow in planning and impile- 
menting the protctction and advwarccs 
systmn. The Deparlmen t has reviewed its 
position stated in the preamble of the 
NPRLM (See the Appendix la this dwu- 
rnent) , and believes that antit more ex- 
perience is available in this program, it is 
best to allow the StEttes as much flexibu-" 
ity sts possible fn hglementing their pro- 
tection and advocacy sys-t;erns. Interim 
guidelines for the program have been is- 
sued by the Develogmental DisabU1t.k~ 
Office and the results wiU be carefully 
monitored and evaluated for uplatisag. 
As dectmecl necessary, the BqxwMent 
may - issue more detailed regula t l m s  
later. However, until it, has more exgsr;ri- 
ence in this program, detailed require- 
ments beyond those already set forth 
would, of necessity, be arbitrary. The I%- 
partmei~t is convinced that its inkrpre- 
tation of section 113 of the Act. and its 
implementation of that Section corngicpsit 
vith the intent of Congress, 

One major concern errprtk8eci a b u t  
%he next sectfa  (IrP regulations, Stab- 
part D, Eearings procedure, pertained 4x1 
the amiss-ion of the State planning corn- 
ail Prom &he list of those to receive a no- 
tbce of hearing or opportunity for a bear- 
iag as required by section 135 of the Act. 
Tile regulations have been1 changed 
f S  1386.90) to correct a i s  oversight. 

" Con~ments were received concerning 
3 1386.111(c) (1) and (2) indicating that 
%hie ~iaposed rule gives the Secretary's 
delegate cliscretion as to whether hila; 
aUoment. s b l l  be &ut.lnorized a t  all, or 
whether the allotment will be lirnitd to 
c%tegsries tinder or parts 02, the Sbak 
ghn not affected by such nonconformity, 
It was thought bhat this discretion tm- 
dsrmines the requirement that all State 
plans meet the Federal requirements. In 
effect, according to the writer, the pro- 
posed rule states that the State plan 
nnwt meet Federal requirements, but if 
it ems ~ m t ,  the Stah may still receive its 
a.Uob.me~~ t . The cornmenter also observed 
ttmt: "Balanced against this is the arm- 
m.nsnz% that it is pdnaess to withhold ben- 
afib from the d@velopmentally disabled 
who would be helped by a non-complying 
Sba te plan." I t  was suggested that section 
135ts9 of the Act affords the degree d 
dbcretion described in 1 1386.111 of the 
regui2tz6ionsS If a Stab has no approved 
plan under section 133 of the Act because 
the proposed plan i s  not in confoimity 
wi%h Federal requirements, no allotmenh 
woenld be made until the plaiz had been 
coiwcted and approved. However, if the 
State's proposals under section 113 and 
Pad% B (protection and advocacy system, 
&,nd university aBUiated facilities) meet 
Federal requirements, they could be ap- 
proved, 

I f ,  on Wie other hand, a State LY finally 
de4zrmlaed to be out of compdjance with 
I t s  sapproved plm, the Secr~hry's dele- 
gate would have the option of withhold- 
ing either all further funding or only 
that relating to the aRending pxovisionxls 
untd the noncomplimw was corrected. 
These regulations are consistent w i h  the 
exmess language olE section 135 of $he 
Aclt;, and, therefore, the Departxnent 
makes no changes in tihis Section. 

It was recornmncled that "sign lan- 
guage" be incltlded 1 1386,105ta) when 
testimony is given. This will automati- 
call y be done, if needed, just as interpre- 
ters [nay be used for cases i~volving for- 
eig11 languages. 

Conmen ts were rweived from four 
agiencics regardling the g-~&nt programs, 
three pertaining to the university aml- 
iated program. The Department; did not 
concur with the suggestion to include 
"paraprofessional and career ladder 
program" in Q 138T.1 (a) because the 
Department believes it  inappropriate for 
regulaticvms, but it can be handled in the 
guidePInes. In response to a question 

about 8 1387.4, the regulation is proposed 
Ifor the purpose d implementing what 
She Dep&tIr$lment believes to be the Con- 
gr@ssjonaJ purpose of section l22(b) of 
the Act ~f giving priority la alppli~cat1ons 
lfor programs which will provide services 
within the cornunity rather than in an 
imtitantiona1 setting. Guidelines will pro- 
vide f urkher details. 

aSec&im 1387.22 has been 'amended, as 
suggested, to include "institutions of 
higher education, including community 
and junior colleges." This (change makes 
8% elear that such colleges are eligible 
applicants for discretionary grants, 

MISCELLANEOUS 

One agency requested that private 
proA$-nzsking agencies be made eligible 
for grants under . the program. This 
would require an amendment to the leg- 
islation because the Act authorizes only 
publie, and nonprofit agencies as eligible 
grantees (See section 145 (a) of the Act). 

Ira addition to the changes described 
above, other minor editorial and clarify- 
ing changes have been included. 

Federal financial assistance extended 
under &his part will be subject to the 
regulations at 45 CFR Bart 80 issued by 
Stne Secretary of Health, Education, and 
We4fare. and approved by the President, 
b effectuate the provisions of section 
601 of the Civil Rights Act of 1964 (42 
U.8,C. 200dl. The purpose is to confoml 
to uaxifsm Federal palicies. 

Ae~ordingly, the provisions of Pub. L. 
84-11695, signed October 4, 1975 (Develop- 
anenbaliy Disabled Assistance and Bill G i  
Rights Act) are impLemented as set 
forth in the following regulations, which 
will become effective April 27, 1977. This 
period of time is considered necessary in 
order to allow the States opportunity tc, 
make those revisions in their State plans 
consequent to the promulgation of these 
regulations. It is considered to be an 
adeg~aatie amount of time because the 
remlaUcms introduce fetv demands -not 
smcified in the law. 

~4acsrdingly, the regulations as se- 
vised are hereby adopted, and the exist- 
ing regulations a t  Chapter X7T of Title 
46 CFR arb revoked. 

(Chapker TY of Title 45 of the Code of 
Fedesd Regulations is amended by re- 
voking Part 416, and Chapter XI11 of 
Title 45 sf the Code of Federal Regula- 
tions i s  amended by adding Part 1385,. 
Pnrt 1386, and Part 1387 as follows: 

PART 1385--GENERAL 
Set. 
1383.9 Pwpase sf Act. 
13865.2 Terms. 
1380.3 Grants administrative require- 

ments. 
1385,4 Judicial review. 
BS86.B Starts control of operations. 
1385.8 Employment of hnndlcapped fndd- - , 

vlduals. 
1385 7 Recovery. 
1388,8 Gotad cause for other use of facility. 
1385.9 Cooperative or joint. effort between 

States and ageiicies. 
1388.129 Awards. 
1385.19: Assurances regarding evaluatbn 

system. 
AGTEOP~PTY: Pub. 1;. 91-517; Pub. L, 94-108. 

-."a 
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8 ~38% Z Ptmpa*+ @dl2 ht~ (5) " ~ m o n s $ r ~ & ~ n I "  moans, for $he n~eff~tiag %he sem2(~:@8 ren!ex+d by mean- 
Th6 purpose of puxpwes ~f Part 1387 of $hk &;ibptef, bers of @&ex dis~XpBiae8; 

and coordhxmate di;l 8 p$bt stjudy rn expwlimental ittempt (12) t'National Advisory Council'' 
to pr~vide mare and b t t e r  s@rv%ces t;txaa m e w  the Nation& Advisory Council QJI ' 
are availabk, for the purlpose of testing Services and PwatW for the DeveIo@- 
or establishing s%zlndaxds or methods of mentally Disabled; 
service that we pmctiwksre and &f'ective (13) C'Non~r~fit i%uJtyl for Persons 
for generad applicatfo3;h in $he develop- with dev&qunenU diwbi~itks" and 

to assbt Btates irm menW disabitiw program; (ii) wwi- "aa~n~ro8B wiva@ WtEtutJo~ M Q W  
' iranpE@menting a cumpm- ' s im af a &pedal tppe of service in order ~etwning" mews P~%wc$.~v@~Y, a f ~ i x i $ ~  

alld continuing piart for iden+i- t~ test il;y v d u e  and b pro-vids informa- far WI-SW~ w i a  d@v@b~m@ntaf disabili- 

Iying and meeting the nee& the t'on on mas, methods of administra- ties and an ias%iiu&iQn of bigher learning 
vellopmen%aJly disabled ; tion, methods d providing semicw, Qr which we owned and amrated by one or 
(b, SuEplFFt~of~~~Vities which con- techniques; or (iii) appltcation in new more nonprofit c ~ r ~ ~ r a t i o n s  Qr assocfa- 

tribU$rtto t ~ ~ - ~ ~ ~ ~ ~ ~ ~ ~ ~  of settings of the results derived from pre- tions no of the net earnings of which 
persons with developmental disabaitiities: vious research or practice for the pur- inures, or may law$ua~ inure7 t~ the 

(el Renovation and modernization of any private shareholder or in- 
dividual; and the te rn  "aonproRf, private 
agency or organixati~n" means an: s;l[gmcgs 
or orgmiza'cicm whiab is swch st corpor%a,- 
tian or associati~n or which k owaed m d  
operated by,one or more of such corpora- 
tions or associathns; 

( 14") "~opwlatibn" as applied -to any 
State means the population of that State 
as dekmined by the most recent offi- 
cial estimates by the U.S. I)ePitl-t;rnent of 

made available to the 8ecre- 

) P@ri(M;Z'"fneans the period 
e, not exceedfng three years, far 
a project is approved for a& 
t with Federal Eudra. 8uch period 

may be extended by the Secretary beyond 
three Sears for o period not to exceed 
twelve months, and witatr or without ad- 
ditional fundingI in order to permit con- 
tinuation or eoanp1eti~n of tihe same w- 
proved project, The &pproual and swart 

t for the mraxiznurm grojwt pe- 

$-,hat proj& bXOnd wried 
of national significance. if such support of the conkinwed project 

(8)  "E4uipment7" for the PurPO*s of is requested evalu&ed, and approved on 9 )385,2 Terms. construction under Parts 1386 and 1387 the same b&is as a new or b i t i d  ~ p u -  
(a) For purposes of Park 1386 and of this Cha~ber, means thx3e Items which cation % in aco~dance with 1387.22 of 

1387, %he terms below are defined as are neCeSSctV for the initial operation of this, chapter; 
Pdlows : the f eciliky. but does not include qupplies ( 16 "Project;s of na~orlal  s i ~ ~ ~ c ~ c e ' '  

(1) "het" lzneans Z;he Develop~e~~ta l  s ~ l ~ h  as food, Puel, drugs, and paper; mbans projects (i) designed $lo have a 
Dkabalties Services and Facilities Con- (9, "~xem~lslaa.~ sezwiees" means tho= direct Impcwt on develomentalX disabili- 
stm~tio-n. Act;, as amel-sded by the Devel- specialized services, including adapta- ties programs thraughouf; the csun%sy; or 
o ] P ~ ~ ~ ~ % ~ Y  Dis'~bb1ed Assistance and Bill tion of generic services, for the diagnosis, lii) having ztn objective or objrc?ctives 
of Right@ Act; - treatment, elprtcation, training, habilita- which if achievd could be rep~cated or 

(2, "Construction"mestns c i >  the con- t im,  and care d persons with develop- result in an itylpr~ved-deljve~y systemfor 
sbru@tion of iaew buildings, acquisition, me~zhal disabilities, conducted in or in developmerital disabiIities sewices or af- 
exp&mion, rentodeling, and altersltion d coiljunction with a university affiliated fect national policies or standards; m 
e x b t h g  byiEdings, tiik initial e~ttipn~en t f ncility (or satellite) for purposes of (iii ii) involving stivities to be condu~t& 
%or such buildin>gs including m d i w i  and demm%$tn*ation or training. txhich are of in a number of sites in vkiotxs parts d 
(~Cher $r%nspsrtetioa facili$ies, an& c;tj&) replicable high quality; the country as part of s uni;flred proaam t 
wr@hitget's fees in c~~nectian: with an a,p- ( IQ) ''~~16:ility for persons with de- (17) -'PubLic agency'' mems w Stat&* 
proved project. Camtruction does not in- velopmenta3 disabilities" mmeans a facility, unit of local govcmme?l~t, emb ina t l~n  of 
elude We cost of offsite improvements or a spedfied portion of a facility, de- such States or units, or q department, 
sr th@ cost of the acquhition of land; signed primarily for the delivery of one agency, or ins.tm@ahlity of any of the 
(31 "Costs of administration and op- or more services f;s persons with one or foregoing, includh~g S$nk Institutions of 

eration," for purposes of Part 1387 of this more developmental disabilities; higher education ;wlb hospitals, or any 
cha~ker, means those administrative and i i 1) 'TnkrdiscipIinary training" Indian tribal government ; 
a ~ @ r s t b g  costs of university affiliated fa- means an integrated educatiand pro- 
eilities which are necessary to ~ ~ P P ~ J A  gram utilized reciprocally by two or m ~ l e  bity w 
interdisciplhar~ training progr&ms anid disciplinm each of whblz is knowledge- - 
d@m~&?$ra%ion facilities providing sem- able about or possesses, jn relationship to 
ices $0 developmentally distabled persons. coxYlrnan fleldiq of endeavor, a bmh lan- 
Ell%g$TnBe: cosb sskdl be specifled 1x1 guide- guage, a core body of knowledge, cerhin 
lines to be! Isszted by the Secretary; relevant skills, and an anderstanding 02 

44). "Cost d cc4ns&xuctio~r" means the the attitudes, vdues, and nneth& CpjF 
. a m ~ u n t  found the S e c r e t a ~  to )stt gwt@ip%timg dbxcipInes. Interdsciplinary 
messam for the c~nstmctlon of a pro$- training Includes , %raw with prw- 
@@$I, twproved under Parts 1388 and 1387 ticmx which emmi~e Ztlhe xkms of me 
of this chapter; trainee In ~dl~,kpm~Won mith or coms3lfe- 

\ 
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(19) "'Secrekwy" means the Secrebry re~tal d m  nub exceed 4 per centtun of 
of Health, Educatisn, and Welfare, aplr s the mlm at the: land) a ~ j  tfie Secmtary 

finds sufficient b assure for a period of 
i 00% less than fifty yeam undtsturIsed use 

I andl possession for the purposes of con- 
stmc-tir~n and o~erwtion of the nrolect: 

serv3ces directed towmd tihe mPUeviatdon 02 90 

a developmaenta1'di~;abdaity or toward the 
social, persona& plbgsicd, or economic 
habilitation ox rehabilitation of an h d t  
vidud with such a disability. Such serv- 
ices include; Diagnosis, evaluation, treat- 

n or w a l  poverty area'" 
rnleans B census tmct, census country di- 
grbion, or minor civil division, as applica- 
ble, in which a percenhge (which is %at 
Beast the wrcentiage debmined in ac- 

the District of Columbh, Puerto Rice, me 
cordance with *the following sentence) 01 

Virgin I ~ ~ ~ C I S ,  ~ u a m ,  American Samoa. the incomes the 
and the Tmst Territory of the Pacific levelp a defined by the Secretary 
I O ~ A O .  of ~ ~ m e r c e .  The percentage referred to 
+UU*Ib$U ) 

( 2 2 )  "St~k ;egency(icx;)" excwt for 
tkle purpose of Part 1386, Subpart (C 
means the State agency or agencies des- 
ignated in the State plan to administer 
or supervise the administration of all or 
Ctesimated partions of the State plan; 

( 2 3  ) "State agency for constructlozz" 
means the sole State agency designated 
to administer or supervise the ad- 
ministration of grants for construction 
of facilities for the developmentally dis- 
abled under the State plan; 

(24) "State plan" means the document 
or doctmenh submitted by the  State to 
comply with the requirements for par- 
ticipation under Parts 1386 and 1387 of 
this ch@pter ; 
(25) "State planning c~uncil '~ (re- 

ferred to alternately as "State council" or 
"council") means that body, the: members 
of which are apminkd by the Govern~r, 

hich is responsible fo 

such other records as will facilitate an 
~ffectisre audit. 
0 B385,4 Judicial rreviow, 

If any State is dissatisfied with the 
Becrebry's action under 0 1386.2 or 
8 1386.1% such Btate may appeal to the 
Uhited States Court of Appeals for %he 
circuit in which, such State is locatedl 
by flling a peMbion with such court with- 
in sixty days af$ei- such action, in ae- 
cordanee with 42 V+t3.C. 2694. 
9 1385.5 State control of operations. 

IExeePt as otherwise specifically pro- 
vided, nothing in Parts 1386 and 1387 0f 
this chaptfir shall be construed as con- 
fer~dng on any Federal officer or ein- ' 

ployee %he right to exercise any super- 
vision or control aver the administration, 
personnel, maintenance, or operation of 
any facility for persons with develop- 
mental disabilities with respect to which 
any fumds have been or may be expend- 
%under these pa*. 
1385.6 EmpIoyment OF handieapp 

itdividuals. 
in the preceding sentence shall be derived 
so that the total popul%tion of such areas 
ws a percent of the population of the 
United States is equal to the total popu- 
lation sf the United States with incomes 
below such poverty level, ane; a percent of 
hhe total population of the United States, 
p l i ~  five percent. 

(3 1 ) "Volunteer" means, a person who 
gr~vldm a service on a non-paild basis, of the Rehabilitation Act 
except for reimbursement of actual ex- n employmenIt; (&) 
pemes, and who works in concert with 
other services toward shared objectives , and ( b )  under 
on an individua.1 or group assignment. 
3 1985.3 Grants administrative rccpixc* 

mcnts, The State council shall promptly notify 
(33 The provisions sf 45 CTFR Part 74, the Secretary in writing if, any time 

establishing uniform administrative re- within 20 years after the completion of 
guirements and cost principles for grants copastmtion, any facility which received 
to State and local govcmmenk, shall alP- furads under Part 1386, Subpart A and 
ply to all grants funded under Pam 1386 Part 9387, Subpart A of thls chap* b 
and 1387 of this chapter. sold qnr transferred to any person, agency, 

tb3 Attention is called to the applica- Or 0 r g ~ a t i o n  not qr~alified to flle &n 
bility, as cited therein, of the provisions a p ~ l , i ~ f d ~ n  under the Act or not ap- 
of the following parts of Title 45 CPR P ~ V M  I& transferee by the State 
to grants funded under Paps 1386 and am?ncy: or (b) ceases to be a public or 
1387 of -this chapter: sther n.(3np1(3rAf facility for persons wim 
48 CFR Peirt 16-Department Grant Appeale '" I disabi~itias* -Unless tihers 

PPWW is cause, in c o n f o ~ n c e  with 
46 G P B  Part 4G-Protection of Human sub. 9 6385.8, $ 0 ~  X'@lfXSing the applicant or 

gec ts other 4pmq?r from obligation to continue 
45 GFE2 Pare 76-Xnfomal GErranf Appeals such facility a8 a facility for develop- 

fiwedurw, Subpart A-mdired AP- mentalllg disabled Persons, the "United 

(26) "Substantial haqdicap?' meam a 
physica;l or mental dlssbility or both of 
suclx severity that, alone or in connmti-fosn 
with soc5381, legal, or economic con- 
strainta, it requires the provision of spe- 
cialized services over an extended perid 
of time directed tow8rd the individuaAal's peals 

social, mrsonal, ;~~hysiml, or economic $5 cFR Part $0-PTQndisc'ianation un'w 
habilitation or rehabilitation; Program Reoeiving Federal Assistance 

tlprdgpygb tho DeparZ;mant of Eealbh, Educa- 
( 27 1 Technical assisbnee" mQans the t bn, and welfare-Effectus%l;ion of Title 

furnishing of consultative, tmPbnieaH, VI 01 Civil Rights Aot oP.1964 
and infornational services S t a h ,  10.- 45 C3?R Part 8 1 - P r ~ t i ~ e  aind Procedure for 
cal or other publi~ pr-tw,k agencim, Hm~i.nss under Part 80 of this Title. 
organ i.za tisrzs, or hdividu&ls in matters 
per tahing to planning, provision of serv- 
ices, mnstruction of facilities, and the 
organiza tlon and management of f8- 
cilities and programs for developmentally 
disabled persons; 

(28) "Title** (except when It refem b 
the Code of Federal Peegulatians) meam 
a i'ce simple, or such ather estate or fnbr- 
est (including a 'leasehold on whfeh the 

States Shis1.11 be entitled t o  recover from 
either the transferor or the transferee 
(or, in. the case of a facility which has 
jxased to be a. public or other nonprofit 
f acililiy 'for persons with developmental 
disabilities, f rorn th$-owners thereof f) an 
amount bearha bhe same ratio to the Each recipient of assistance under then value (as aetermined by the agree- 

these parts shall keep records (1) ment of parties or by at ion brought 
melose (i) the amount and dispo,- in the district court of the United States 

sition by recipient of proceeds for the dbtrict in which the facility is 
d such assistance, (ii) the total cost of of so much Of such as 

or undertaung in constituted an approved project or proj- 
with which such assktance is given or 

ects* as amount Of the 
ma, a M  (iii) ..the amount of that ~ r -  p3a'ticipation bore to the cost of the 
k i m  of 2 b  ~ m t  of the project or un&r- C O I I S ~ ~ U C ~ ~ O ~  of such project or projects. 
taking suppXied by other sources, and (21 Such right; of recovery shall not con: 
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;$itute a lien upon such facility prior fa 
gaa4-pz.t. 
9 1385.8 Good cause for a*er n ~ e  af 

faeiEty. 
IfCf, within 20 years after com~eBf8n of 

any C C B ~ ~ ~ ; I , W C $ ~ O P P  for which a construe- 
t 3 1 ~  grant under tEa8 Act h~ been made, 
the facility shall ceme be a public css 
nonprofit faclUty for persons wlth de- 
velopmental disabilities, the Secretary h 
determining whether there is g& cause 
Ior s@leasislg the &p~liaant or other owner 
of tihe Imai& f ram the olbligatiolz ta con- 
ithue such facility as $ pt~bXic or other 
anongroflil; f rtcfiialty for persons. with de- 
eelapmentd disabilities, shall take into 
consideration the extent to which: 

c(s1 T h e  facility will be devoted by the 
wspplicaznt or other owner ?a use for an- 
rpbhen. public purpose wliich will promote 
the purposes of the Act; or 

iIb3 There are reasmztble &wtarances 
bbal for tihe remainder of the 20 year 
periodrod other facilities nod previot~sly 
utilized for the care of persons with de- 
Pe1capmental dhabilities will be so utllllzed 
m d  me substantially equivalent in na- 
ture? and extent for such purposes. 
5 1385.9 Coope~artive or joint eKork be- 

Lweara States azzd agencies. 
An application providing for partici- 

pating ,In a joint effort between States 
w &mon&r public 0~ private agencies, or 
by any combination of such enti%ies, shall 
be 9n accordance with the agreementis in 
mqting between the entities involved. 
8 199.E5,10 Awards. 

AH1 awards under Parts 1386 and 1387 
of this chapter shall be in writing and 
 ball set forth the amount awarded 
Awards under Part 1387 of this chapter 
~hEk3fl also specify the project period for 
which support i.; contemplated. 

d;ab Federal financial participation 
shall be available under Parts 1386 and 
138'3 of this chapiter only for those activ- 
1 t . i ~  a,ppxloved in the want award and 
only In t h e  total amount approved in the 
award. 

Ib) Under Part 1136, Subpart A of this 

penditures 'by State and local agencies. 
The cost of acquiring land far a con- 
struction project under Parts 1388 and 
1387 k not eligible for Fede,ml finatmid 

-wMaWhem--% 

& 1385.11 Assrkr*araces regarcling evaflraa- 
tion system. 

a) Within six monW after the devel- 
opment by the Secrehry of an evaluation 
system in accordance with the Act, ax 
a ~0nditioxn to the receip1; Of Federal fi- 
nancial assistmca under Parts 1386 and 
31387 of  this chapter, each 6t;ate shall 
submit to the Secretary 3 propo~al for 

guM@lh4?8 which ~ 2 1  be ~ S U G ~  by %he 

(b) Within two years after the date of 
tlhs deveIt~pnrraend, sf such a system, each 
SWLF?~ sb&ItlIl provide assurances ssatisfac- 
tory 4x t he  Secretary that the State is 
using such 8 system. + 

PART B38GFOFWMhdLA GRANT 
PRmRAMS 

Subpart A-The State Plan 
GENERAL 

Bec. 
1386.1 Purpose and asstrrance8. 
1386.2 Plan sttbmission and approval. 
1386.3 ! Designation of Strtke &sgexlcy(ies) 

for administration. 
1386.4 1dert;iAcatTon 01 adrnlxlistrative 

program unit. 
ALLOTN~NTS,  FFWP:RAT~ SITA~T, AND PAY ~I .BNTS 

1386.10 Alotments to States. 
1386.12 RealXotmend; 09 ftulds. 
1386.12 Conditions on uses of allownenls. 
1386.13-_ P~deral share. 
1386.1 4 Eu;onduplicet.Giox~. 
1386.15 Paymen% fox plannmg, adminis- 

%mtior~, services, and constrtrc- 
tion. 

1386.16 Withholding of payments. 
1388.17 Gt;endardls for services aud con- 

structlon of faeilftfes. 
ST'iiTE PLAN REQUII€EMENTS-%~ETH~ODS OF 

ADMIMXSTMTION 

1386.20 &I@tIaods of admjlnbtratiom. 
2388.31 Psrsolmer a&mfntslra't;ion. 
1386.22 Fiscal caclxninlstra6ion. 
1386.23 Special financial and. techriical as- 

sistance to poverty areas. 
1386.26 Reports. 
1386.25 Methods of evnlua,tion. 
1386.26 Use of volunteers. 
1380.27 ProtecLion of employees' interests. 
2386.28 Membership of State planning 

council. 
2386.29 Identification of State pXwnning 

colxncil s%E. 
1388.30 Review of dl other State plwns. 
1386.32 Review of State pl*. 

PROVIsXoR OF S~E~VECES A N D  GONSTRTJCTION OF 

F.%c~&rrm 
1386.40 Qoals and obfwtives. 
15812.42 Allocation oT p a n t  funds based on 

Sbte  priorttfes. 
1386.42 Deln~titutfona1iz;ation. 
1,38@h48 Estwb1lshment 01 community pro- 

@%xn alternatives to fnsti tublan- 
alizatiom. 

1386.44 Early screening, diagnosis, and 
evaluation. 

13136.45 Counseling, program coordination, 
dvocacy, follow-along, etnd pro- 
teci;lve wsufces. 

1886.46 Quality, extent, snd scope of serv- 
i.cw being provided or im be 
provided. 

1386.47 Hwbilitrztion plans, 
1388.48 Program fox conxtrr~ction of fsell- 

ttles. 
1986.4Q Opportunity for appeal arid hear- 

ing. 
DESXGN FOR ~ ~ X B L E B ~ E N T ~ % T I O N  

1386 50 Design for Irnplementatlon of 
State plan. 

Saabpsad B--Sta$a Planning Council 
1386.60 Role of State pbanning cotlncil, 
1386.61 Establlshmerlt of Sl;nl;e planning 

council, 

Sec. 
1386.62 Adequate staiE. 
1386.63 Duties of %Be SGak pplsnning 

cou~1Pk 
SabparO C-PkoWc@Bam a d  Actwocacy a# 

IndiuIcDuaJI fPeghts . 
1386.70 State sys$m for protectfsn and ad- 

vocacy of fndivfcftm.1 rights. 

Subpart: D--Practfct? rand PmcecPura far Hoarlings 
ta States on Gomfmnr,Sty DemYopmnt~t Eli%- 

G E ~ R P I L  
1386.80 Definitions. 
2386.81 Scope of nzles. 
1388.82 Records to ba public. 
1386.83 Use of @ncEer and numi~er. ,, 
1386.84 Suspension of rules. 
1386.85 P'iling and service of papers. 

PRELTMXNARY Mtafr~MS-.No~xc~ AND PLPRTXGS 

I3815,90 Nodice a% hearing ar ogzportdnlty 
for hearing. 

1386.91 Time of ha5p.ring. 
1386.93 Place. 
1386.93 Issues at  hearirzg. 
13865.94 Request to paracipate in hearing. 

F~IURXNf.3 E"BQGEJ)WRZS 

1386.100 Who presides. 
1388.101 Authuxity of presiding oflicer. 
1386.310% Bights of p&rti@s. 
13 86,103 D ~ S C O V @ ~ .  
1386.104 EvJ?d&nM&~irry purpose. 
1386.105 Evidpxlce. 
1386.106 Exclmion from hearlng for mis- 

conduct, 
1386.10T Unsponsorodi wri tlxn rnscterlal. 
1388,108 OflciaJ. b'~~~rr8cpnP.b. 
1386.109 Record far decision. 

POSTHEARING ~ Q C E D U R E S ,  ~ E C I S ~ O N S  

1386.110 Pwthewhg br%pZs. . 
1386.1 11 Decisions foaowiag haring. 
1386.112 EfXectlve d&h cPf deeisiorn by Eke- 

rehry's delegate, 
AOTRURXTY: Pub. L, 91-517; Pub. L. 9&-103. 

sub pa^ A-Thee State Plan 
QEMLRAL 

$j 2 386.2 Puppose amd assurances. 
(a> Genera$. b y  S a t e  w W ~ g  to take 

advantage of Fledem$ dinmcialt as&istmce 
under this Subpart mu& bwe a 8hh 
plan approved amnallly by the Setere- 
tnry. 

(b> Form and eo.aztmt. "@h t 

which is ~~,&S~~W$&~-&+.-@L~~@&Q- 
nated State a & a a l  in aecbrdance 

#-"-*---w 

with s u ~ i a n - p ~ o P f ~ b y ~ e  
$,QLW,IZ& shall contajn, in, the fomn pre- 
scribed by the?: Becrefaw, a specific de- 

' 

scriptian 0% the t3tatds program, &he 
plans m d  policies ta be fol;l~wed in carry - 
ing out the pragram, a descrtptian of the 
planning process as &em10pd By %he 
lSltate eounci4 81zd kttili~ed Im d$veloping' 
the pro8znarn, and such other 'info~rms- 
tion a~ prescribed by the Secreixw. 
Basic principles for the phmzing p m -  
esses and sugges?SBh~d aPt@m&flive mad&*Hs 
will be described in ~dde lhes  issued by 
the Secretary. $he State plan shall con- 
sist of the following parts which shall be 
,a mended, reafirmed, or z~p&%ted annu- 
ally as applioable : 

( 1 > A part settSxrg forth dn ta necessary 
to csmpIy with assurances required in 
the Act, aiid ail regulations. policies, 8,nd 
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55280 i RULES AND REGULATIONS , ) 
procedure w m  be ~tZ@bldsht?d by WW haw! ine~uded emergency or other 1 plan and Wlat such plans are reviewed 
the Ekxmta,3t~r; 1 -cis lor an acthiby of a n~n-recur*.. t mn~s3lp. 

which describm the Eltablei ~~akurce~ ( 6 )  A part contaix~lng those require- 
goals, annual abjectives to achieve %Inlei man rights and welf arc$-6f TET-~ rnents in $0'1386.20 through 1386.49, 
goals, priorities, evaluation methods, &s~di 
the rhti~nale for annual changes: services: That the $j 1386.3 '&'Ian and ap. human rights of all persons (especially 

(3)  A p& @ o n f a m g  m a s ~ r a b k  ob- those without familial protection) re- 
jf?Cti~t?S ~tl'&tegk3 (1) reduce and ~ejyblg senices uwer Pa* 1386 and 
eventuall~ elh'lhf%t* fna~propmlak k.tw 1387 of a i s  chapter will be protect&; 
~'"""n~ placm@nt of people (Hi) Senices for persons unable to d e * l ~ p ~ e ~ ~ l  dfsabflitim; and (ii) to That a reasonable volume of serv- improve the Of care and state Of i c ,  will be furnished to persons unable .. surroundhgs persons for whom in- to pay therefor. As used in this section stitutional care is appropriate ; unable to pay therefor,, in: plan or annual revision prior to the fiscal 

(4 )  A eontahhs  a & ! & g ~  ,f,~r{ eludes persons who are otherwise self - year for which the plan is applicable 
glemen$gwL-~l the plan as sex fo%h m ,,pp,porting but arb to piLy tile shall result in the loss of Federal finan- 
~"T38KE;tl; and full icosg of needed semices. such serve ~ a r $ i ~ i ~ a t i o n  in the cost of expendi- 

iceS may be paid for wholly or partly out ~~J'RB d ~ ~ ~ U 3  the period of the fiscal Yeat. 
of public funds or contribtltiong of indim for  which an approvable plan or annual 
vlduals and private and chafitsble or- or other revision has not been submitted. 

--. g@mtiolls, or may be contributed at the 'C! State pian# amendment* Or 

of the provider services it- revision meeting the requirements of the 
self. In determining what constitutes a this and performance 
reasonable volume of services to persons be issued by the secretary 

(ij) me& avallablk to other  able to PaY therefor, there shall be S h ~ ~ l , b ~ ~ ~ ~ ~ ~ p p r o v a l  of state 
agellcies: (A) Part of the funds paid to considered the amount of services that 

be available through generic agen- or annual or other revision shaU be 
the EhDte will be made available to other des, The wquirements may be waived if determined by the Secretary; except that 
public agencies or other nonprofit pri- it is demonstrated to the satisfaction of no State plan or any revision thereof va be agencies, institutions, and organiza - 
t iom for the pumses of carrying out the tlie state agency, subject to subsequent $ ~ l l $ e a t ~ ~ ~ ~  ~ ~ ~ & ' ~ ~ ~ ~  ~ $ ~ o ~ ~ $ ~  
~ o t ;  (B) ~ u c h  funds expended in "ppr~val by the Secretary, that to fur- 

Idsh SllCh not feasible finan- " 0 t h  alld opportunity for a hearing in 
accordmce with S t a b  procedures and accordance wfth Subpart D of this part. 
standards and in accordance with the re- ( e )  In accordance with the Qface of. 
quiren~enb contained in these re,n~&- i~iii) Financial s u ~ ~ o . r t  for facilities: Management Bkldget Circular A-95; 
tions and policies established. by tile Tl~att adequate financial support will be the Governor shall be given an opp~r-  
Secretary; available to complete the constructiorn tunity to review cornmen% on the 

(iii) State participation. in carrying of7 arid to maintafn and operate the state plal-r, plan amendments, and re- 
out the State plan: facility when such constrnction is cons- maberial, except for 
reasonable State A n  pleled. Compliance with this assurance ,t;,tistica1, or budget, alld fiscal mm- may be made by a showing from the 

grantee that adequate furids are or will 
be 0x1 deposit in a bank, or that program 
ixzcome from services provided is or will 

: be adequate, or that State and local * 

funds will be made available for rnainte- 
fiance ancl operation upon completion of 
csnstlziction ; 5 131463 Designation of State agen- 

cy (eies) for administri~tia~x. f ix  1 Payment of eonstmction v~orkers : 
That all laborers and mechanics em- 

tribution toward ployed by contractors or sub-contractors de 
That the funds in the performance of work on any con- 

paid to the State will be used to make struction project assjsted with funds un- 
simificant contribution t o w  a r log der this subpart and Subpart A, Part; 
strengthening services: for persons with 1.38'1 Q$ this Chapter will be paid wt 
deve1a~mentw;l disabilities in the various rates not less than those prevailing oaa 

avis-Bacon Act) ; and the Secrebary agency is responsible. 
bor shall have with respect to the tc, '712.e State may apportion its allot- 
standards specified in this pwra- ment among such agencies in prowrtion 
the authority and functions set to the responsibilities assigned 'h such 

In Reorganization Plan Numbered agencies for carrying out activities 'ap- 
1950 (15 FR 3176; 5 U.S.C. Appen- proved under the State plan, Funds so 

the Act of June 13, spporbio~ed may be combined with @hep 

1 for activities supported under the j proved state plan is a t  least no 
: for any fiscal year than it was f 
\ immediately preceding fiscal year 

ported in required financial report 
vided that the Secretary may: also take hm 53. sl[Tect for each develo~mentall~ 

\ into consideration the extent to swhich , disabled person who receives services 
\ the level sf such funds far any fiscal year 'from or under the program a habilitation 
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ALLOTNEETS, ~ D E M L  %XWPE, AND 
P.%PN~'Hs the State plan, ewe~aJbQuresf axi. &at W3 

5 1386.110 Mshmenls to S 6 a . 8 ~ "  
tivitg, progsm, ar.proje6:t by a, political 
subdivision 02 a B%ate .@r by a n~nprofit 

Tht~ dia.lcvuaent &a several 8 h t m  private entity be deem@ b be ax- 
shall be computed by the folio-g penditwes by such State, subject to tne 
f asmula: condition that swch expendit~xres may be 

(a? Two-dzirds on the basis of t@&d. included only when ma&? by a political 
p o p ~ h t i o ~ ~  wefghted by Enmeid need sukiivision or nonpr0fi.t; private agency, 
determined by tihe relative per capit% in any fiscal year tvhich is to be devoted org$,niza,tion, or group to which the State 
come as shown by data suppl9edl by &@ to consZ;a~uetloxn of ffwcilitics. Such per agency has made asranable funds Essm 
U 8, Department of Commerce for the centurn shall be no% more 10 per Federal or State si(3urares for cbrulng out 
three most recent; consecutive yews far ,,centurn of the Shk ' s  allotment or such the appr~~ved State plan €or the fiscal 
which satisfactory d a b  we  available* lesser per centurn as the Secretary may year. 

(b) One-third an the pasis trf a need from tixne- to  time prescribe, 
factor based on the ratio of beneficiaries tc) Sums allotted to a State in n fiscal L3D6+' ' 'ondupli"ation* 
~ r a  khe State reccivfrzg benefits under the year and designated by it far construe- Pmn clakmainlng the nunstlnl; of any 
Adult DisabPcd Child Program (section tion and rcrnaiuaing ~uzobligatw3 af t  the State's Federal share of the exgendi- 
202(ds ( 2 )  (33) (2)  02 the Social. Security end of such year shall remain avnila,ble twes  iincumed by f t  mder i t s  %pprov& 
Ac&> related to population of the Skate to st~ch State for such purpose irr the State plan, mere shdl be disregaded 
age 18-45 a,& bea,ring on tkne nationax next fiscal year (and in such year only>, (a) m y  portion of swh  expenchitu1".b:5 
bhl OF such wpkxlat;iom weighted by the in addition to the sums allotted ts such which are financed by Federa11 funds Br"0- 
to td  popu8atiann of che Stake, State in szzeh next fiscal year; except vidwl zmdw any proaion of .&.he! Isw 

(@) For the Virgin Islands, American that if the Illizxhunm amount whieh may okhes bhsn this subpa&, and Ib) f i e  
&moa Guam, find the mst Territory be specified for. c~nstmction for a year am0I.Ul t Of aW non-Rxieml ftlnds 3%- 

of the'Padfie ~ l ~ n d ~ ,  the allotment in plus any part of the amount so specified wired to be expended W a a~Idition of 
ally f i s ~ a l  year beginning J U I ~  1 1975 ~ u ~ s u ~ I ' I ~  such section for the preoed- receipt of such Federal fun*, except as 
shall not be less than $5~,0(10. Thd allot: ing fiscal year and remaining unobliga ted atherwise provided by ~ ta tu t e  enacked 
merit of aach other ~ h t e  jn fiscal at  the end of such .fiscal year is not  SUP- subsequent fa We efbctive dRte Of Pub. 
year shall not less than tfne greater ficient to pay the Federal share 0% the L. 94-103, December 18, 1975. 
of $150,000, OT the amount of the allot- cmt of constrt1Ction of speciffc facaity g 1386.15 Paymen& for p l a d g ,  ad. 
men& received by state for the fiscal included kl the constnlcti~n ProWam of minisl~athdl, S ~ P ~ % X S ,  and con- 
yoar ending Jwe 30, 1974. the State, the ~tmohmt specifled for such srruciiigar. 

(d) "Jf $he mount appropriated for preceding yem sml remain availilable lor 

sate for any Ascal year ex- a second additional year for the purpose '") l3om each &ate's a : ~ ~ ~ e n t  a 

ceeds $50,000,000, the minimum allot- of psying the Federal share oL the cost of fiscal year. t~nder subpart? ~e State 

megnt of a State for such fiscal year shall 
be Patfcreased by an amtlnt  which bears 
the same Petlo to the nmoz~nt determined 
for such State as tile difference between 
the amount so appropriated and the 
amount at~.thorized to be appropri 
for sl.~ckP Ascd year bears to $50,000 

5 1386,L I real lor me^^^ rpP funds. plan, bxcept tha adjaitrulents as 

The motmt of an alllo%ment to a State , 
may be necessary shall be made OQ ac- 

for a fiscal year which the ~ecretarylj  count of previously made underpayments 
detmnLnes will not be required by .the7; 
B'cate during the period for which it I s  ti 
svaila;lslie for the purpose far which aP- : 
lotted shall be available for nneafiotmerat 
~ , " c ~ h ~ ~ , " " ~ , "  ~~~e~&rn,",","~:"fi~d"i b",: 
not esrlier than thirty days after no%ice s for tile fiscal year ending' ect, or purchases have been made in ac- 
has goehSYZt paxblbhed .of $he secrekamss 75, ( 3 )  Costs identified In the cordance with pl[ans md specdfiea$ions 
lnten&iolra to laaBe ~@8110tM@~t ssaw for the approved by the State weney anit pay- 

FEaiRnL a ~ o r s a g ~ )  to states am ~h;a;H9 no% ment 0f an i n ~ h l b n t  15 due. If k:e 
M~ pespece to which s;ch a determilla- provisiori of State is not autw$'bad by law make 
tlsn has not keen made, in proportion to , planning or construc tisn. n"s " - payments to the appUwnt, the pament  
bhe orig2naJ, allo$merif;s of such States 3 Federal. share. shall be made directly €o the applicant. 
for sanekt fiscal yeas, but with such Pro- '*"-: @ertification shaU be submitted f.o the 

(a> Except as provided for ill. Para- ! Secretary in such form and at such times portionrzte amotaxrt of other graph Cb) of this $@$tion, Federal. as r.equil*&, ~ i n a l  pa~ment  for a gpojwt@$ Emks to extent it ex- share fo r  & Stat@ mag..not t!?xrteec$. '75 per-, shall be mads? ~ a g  wan ce&ifi@ntion 
ceecis the sum the Secretary centurn of the expenditures i~curred by : f3y hhe State agency &athokT~ed by grtate such State rneeds and will be able to use the Stat@ under St.te plan. : law and designated by tIfie Governor to during such period; and the of 1 (b) In the case of any project, pro-: a+dnkinister constnlction p ~ a n b  tlylt ap- such reductions shall be similarly real- Qr aalivlt~ Io~ated area! gropriate, periodic, and fXnal Enspwticmzs lotted States ilwit$in a State determmed by the Seare- i ha~jc  made by apro~pr i sh  au t~~wi .  tionace not so reduced' / taw to be an urban or rural poverty area,, ti,, in tho and that all appli- .4nu amount rea"otted to a State Ior ithe Federal share . ~ ~ a y  not exceed 90 per cable com$ruction standards and other a fiscal year shall be deemed to be n. part ! cent.m of the expenditures inctu.red of its allotment for such flscal year. 1 the under the plan$ .", -" - A .  

applicable standards and codes hwe 
beer1 met. 

$j 11386.12 Cuncililions or1 nss?.s of allot- -Tc) 
mcxnts, tion or otherwise, bas reason to believe 

in) Fops t,he fiscal year ending June 30, - that any act (or-faSlwe Lo act) has oc- 
1976, no$ less than 1 curred reqhtirbg withholding of pay- 
Sta6e.s alllobmen t sh ments 1% 1386.16) payment may be 
the purpose of assi 

~ ~ ~ w ~ ~ w ~ * * ~ ~ w * " w * " " " N  
t i le Federal share arI& respect ta any EX- wit$hheld In whole OF 1n part;, peading 

FEDERAL REGISTER, VoL. 42, Ma.  18-THURSDAY, JANUARY 27,  1977 



coi*rec tiye racztirorll or actioy~ based OR such 
hearing, ~~ notis has W W 
tbe c l c s i ~ t ; ~  S U e  agency of w m -  
tuility for a hearing. 

( a )  Whenever the &cretary, after 
reasonable notice and opportunity for 
hearing to the: atate council and &he 
R ypropriate State agexrcy(ieic?s), flnds that 
(1) there is a fatlure to comply sub- 
stwrltisllly with any of the provisio~~s re- 
quired to be included in the State plan; 
( 1 ) there is a f ailme to comply substan- 
ti~tlly with any regulations of the Secra- 
tary  which are applicable to this PaTS, 
the Secretary shall notify such Sbte  
council and agen6y (im) that further 
payrnenb will not be made to the State 
znlndcr this Subpart C Q ~ ,  in his discretion, 
that further pa,yments will not; be made 
to the State for activities in which these 
is such Pailwe) until he is satisfled %hfc 
there will no longer be such failure. Wnc- 
ti1 he is so satisfled, the Secretary shall 
make no further payment under &his 
Subpart to the State or shall limit fur- 
ther pah7rnent under this subpart to stzc h 
State to activities in which there is no 
such failure. 

the actions of the S&ate for the purpose 
of determining if the State is comhP'ising 

m a y  n~tififg the Secretary of the findings 
of such rcview. 
$j 1386.17 Staxr&rde for services and 

constmction of facilities. 
(a> Stand&rds for services for per- 

sons with develo~rnenbl disabilities. 
[ Reservedl . 
(b> Standards for constructiorl and 

eclttipment of facilities. 
f 1) Gene~aZ. (i) The standards set 

forth in this section shall apply its %ID. 
projects receiving Federal assistance un- 
der Subpart A, Part 1386 and Subgwk 
A, Part 1387 of this chapter for GOPI- 
strtlction of new buildings, acquisition, 
moder&ations  pansion ion, remodeling, 
and alteration of e a t i n g  buildings and 
initial equipment for such buildings. 

(ii> The designated Stab agency for 
constrUction shalI determine in writ- 
ing the Qccupancy classification of tlile 
building under the Life Safety Code (Na- 
tional 335x0 Protection AssociaUon 
INFPA) Bulletin No. 101) 1975 edit;'aon 
or such future revisica'ns as may be ap- 
proved by the Secretary, to ensure the 
ca~abilltv of building occupants t0 r@- 
spond in emergencies and for self-pres- 
ervation. 

(iii) The site location of a n y  facility 
shall meet the criteria established by the 
State sgency designated for conskuc- 
tion, and comply with thq Departmenh's 
requirements with regarkl to the Na- 
tional Environmental Policy Act, mb, Pr. 
9 1- 190, National Historical Preservation 
Act ,  Pub. 1;. 89-665, Coastal Zone Man- 
~tsen~ent  Act, Pub. L. 92-583, and Wa- 

&ion8 Ar&eoIo@cnl Presexva tXon A@ t , 
Pub. L 93-291. 
63) Dafgn aM wmk-ruction of taw 

dWe& (0 Projwlt, desfgaa and csmtrxc - 
bbh of facilities shoU b done in accoed- 
%we wit;h one of the following model 
code85 : 
The Building Officials Conference of Amer- 

tea-QBOCA) . 
The WUnom Building Code-(USC) . 
The Soutiiern Stsndard Building Code- 
(SSB) , 

The Matiomf Building Cade-(NBC) . 

t i i >  The codes listed below shall Ssle 
used with respect t;o the following specific 
details: , 

Life safety : Ths National Fire Protection 
Association (NFPA) , The Life Safety Code, 
Bulletin No. 101; 

-4lx condl t ioning axkd versbilaLIorl sys terns : 
W P A  Standards, Nos, QOA or 90B; 

1231f1mbizlg-National Standard Plumbing 
Code, (NAPHCC) : 

Elackrictx+l systems-Natiotnsb Electrical Code, 
NIFPA Standard No. 70; 

Elcvrtcors-American Stsndsrd Safety Code 
for Elevators, Dumbwaiters, and Escals- 
tors, ASA-A27 1960. 

( 3 )  Special details. (i! All doors ko 
toilet ronms and bathrooms shall be 
equipped with hardware that will per- 
n ~ i  t accem in an emergency. 

(ii All paint and applied finishes 
used inz furniture md fturnishing shall 
be free of lead or other materials which 
nzmy be harmful if ingested by humans, 
in accordance with Pub. L. 94-367, t he  
Uad-Based Paint Poisoning Prevention 
Act; 

(41 E g  ltirpmenf. Initial equipment of 
the kind and in the quantity necessary 
shall ble proviaed for the complete f mc- 
tionhg of %he facility. 

(5) Architectural Barriers. The build- 
ing to be constructed, renova&cd, or mod- 
ernized wi3l comply with. revised stand- 
ards of the American National Standards 
Srrstltute, Inc., bcllop%ed pu~suant; to the 
X-rchitectura'l Barriers Act of 1968, 42 
U.S.@, 41514156. 

( 6 )  Hseaards-Relocation. The appli- 
cation, f accility, and the opera tion thereof 
shall comply, as appropriate, with the 
fo1190wing : 
(I> Uniform Relocation Assistance 

Act- W b .  L. 91446. 
IJi) Hdshrlc Sites-Pub. 1;. 89-665. 
biiiii, F2ood Insurance-Pub, L. 93-234, 
(iv) flobd Hnzards-Execu t i  Order 

11296. d 

STATE PLAN REQUIRE~EENTS-METEIODS QF 
ADXVIINISTRAT~~ON 

86,243 Methods sf  aaixninistrati~.tn~ 
he State plan shall provide for su 

strategies, policies, and procedures as ar  
icesssary for the proper and efilcien 

8 4386.21 Personnel admhistratiom, 
d, (a3 The3 StOlte plan shall provide that 
 methods of personnel administration wljall 

b whblkhed and maintained t i n  the 
Stak agencies administering or supesvis- 
fng the administration of the program 
and in Io~ocaB agencies adminis&- sat 
progmna) in conformity with the stand- 
ards for a, Merit System of Personnel Ad- 
mhist;ratiora, 45 CFR Part 70, and any 
standat& prescribed by the U.S. Civil 
Service Cr)mission pursuant to section 
20% of tths Inbrgovemunenhl Personnel 
Act of 19 0 modifying or superseding a such s b n  ards. 

(b) The State plan shall provide that 
the Sta% agency wdU develop and fmple- 
merit an affirmative action plan for equal 
lemployment opportunity in all aspects 
of personnel administra tion ax specified 
in 45 CFR 90.4, Equal employment opl 
portunity. The affirmative action plan 
%vi7a1211 lp.fovide for specific action steps and 
bbetteables to assure equal employment 
opportunity. This plan shall be made 
available for review upon request. 
g 13816.2"3Fiseal sdminisirtltiou, 
The State plan shall provide for such 

fiscal con trol and fund accounting proce- 
dures .as may be necqssary to assure the 
proper disbursement of and accounting 
For funds' paid to the State under this 
Subpart.. 
9 1386.23 Spccial hanciaf  and techxli- 

en% svsietsnce to poverty areas. 
The State plan sl~all provide that spe- 

cinl fi~zancial and tecl~nical assistance 
shall be given to areas of ~wban or rural 
poverty, in providing~sices  and facili- 
ties for persons with developmental a s -  
abilities who are residents of such nrms. 
5 1386.24 Reports. 

The State plan shall -provide that the 
8tate agency will make such repokts In 
such form and containing such informa=. 
tion, and at such time, as the Secretary 
may require, and will comply with such 
provisi~m tits he may And necessary ta 
lassurce the correctness and verification 
of such reg~rts.  These reports include7 
but are not limited to. (a) the Develop- 
menial Disabilities Office's program per- 
formance report and (b) financial re-: 
ports, * 

$j R386.25 Mctl~ods of evuXx~ation. 
(wB The, State plan shall describe the 

methods to be used to assess the effec- 
tiveness and accomplishments of the 
Skate in meeting the needs of persons 
with developmental disabilities in the 
8 bate, 

4b) The State plan shall provide for 
$he implementation of an evaluation 
system in accordance with 9 1385.11 of 
&his chapter. 
Q 1386.26 Use of volunkeers. 

The State plan shall provide for the 
maximum utilization of all available 
cconamunlty resources including volun- 
beers sewing under the Domestic Volun- 
ker  Services Act of 1973 (87 Stat, 3941, 
anad other appropriate voluntary organi- 
zations, The use of such services shall 
sup~emerab, but shall not be in lieu d, 
geid employees. 
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RULES AND WEGkBLABilQNS 

$ 1.386.27 Protection of employee.;' in- 
terests. 

The State plan shall provide for fair 
and equitable arrangements (as deter- 1-h priority for a ~ ~ m v a l  shall be given 
lnined by the secretary after comdta- to those activities that hold significant 
tion pvith the Smreta~y of labor) t;o pro- promise $award the alleviation of a de- 
tect the of emplwees affec$cd ~ @ l 0 ~ 1 W ~ b a l  disability or toward the SO- 

i)y fictiox~ aapry .the plan &- cinl, personal, physical. or economic 
scribed inn 3 1386.~ in&&g amanpe.. habiliktirsn or rehabilitation af individ- 
rnents designed la preserve employee uals WLh such a disability. 
rights and benefits and to provide train- 
ing and retraining of such employws 
where necessary and arrange~nenk 
uncler which maximum efforts will k 
made to guarantee the employment of 
such employees. 
$ 1386.28 Membaaship of State plnstria~g 

council. 
The State plan shall contain a cur- 

rent listing of the members of the State 
council, their names, and the constitti- 
ency, , agency, or wganiza tion mch reg)%- 

5 1 386.42 Ueinstitutis~~~alizaoion. 

The Sbate plan goals, objectives, m d  
strategies shall address: (a) The elim- 
ination ,of inappropriate placement in 
institutions of persons with develop- 
mental disabilities, m d  (b) the improve- 
ment of the qua,lity of care and the state 
of surroundings of persofis who are np- 
propl-iately placed in institutions. 
$ 1386-43 Establishxra~n~t of comnmnity 

prygram ihllcrnativc5 lo institutional!- 
zatlon. 

resen%, 
The State plan shall support the es- 

1386.29 Xdentificntion of Siaie PI tablishment of community programs as 
ming coluxlcil staPlf. altesnAtives to institutionalization and 

The State plan shdl  (a) provide that 
the %ate cownicll will be! adequate3y 
staffed, consistent with its duties and 
responsibilities ; (b) identify the stafl 
assigned to the council ; and (c) specify 
that the staff shall be responsible to  the 

I State council. 
5 L386,30 Review of all othcr Stale 

plans. 
The State plan shall provide, to &he, 

maximzzm extent feasible, for an oppor- 

.p 

course if the plans are ncrt made avail- 
able will be detailed h guidelines to  be 
issued by the Secretary. 

support such programs designed to pm- 
vide sewices for tfictt cwe and habilitla- 
tior1 of persons with developmental dis- 
abilibies. m d  which utilize, to the maxi- 
n z m  extent feasible, the resources and 
personnel in related community m- 
ar~1ms to assure frdl coordination with 
&G& P I L " D ~ T B ~ S  and to assure the provi- 
sion of appropriate supplemental health, 
educa2;ional, or social services for persons 
"jLi t31 developmerltal dfsakilities. 
9 1386.44 Early S C X ' C C F ~ ~ ~ ~ ~ ,  di i i y t lo~ i~ ,  

and evulluation. 

The State plan slzall provide for early 
screersing, diagnosis, and evaluation (in- 
cl~ading materaal care, dleve1opmenb;al 
screening, home care, infant arid pre- 
schosjl skimdlation programs, and parent 
counseling and training) of develop- 
mentally disabled infants and preschool 
children, particularly those wit11 multi- 
ple l~enclicaps. 

- State *Ian sml provide that the 3 1386.45 Counseling, program coordi- 
nation, advocacy, follow-along, 'ant1 State council will from time to time, but servicean not less often than annually, review m d  

evaluate ib Shte plan approved under Tile State plan shall provide for cown- 
tllis s~tbpafl submit appropriabe re- seling, program coordination, follow- 
visions to the Secretary. along sen~ices, proteecive services, and 

personal advocacy on behalf af develop- 
PROVISXON OF SERV~CES AND CONSTRTJCTION 

mentally disabled 
OF FACULITIES 

9 1386,rfB Quality, ~ K ~ C P P I ,  and *cope of 
$ 13$6.$6) Gods cind objectives. services bcing pi-nviuled or to ht* pro- 

The State plan shall describe clearly - vided. 
(a) The State plan shall describe the 

quality, extent, and scope 01 services 
being provided, or to be provided, in iml 

1386.45 and to fZmh which may be es- plementing the Stsk plan, under sucl~ 
tnblished by t l ~ e  Secretary. lother State plans for Federally assisted 
9 1386.41 Atlocation of grant fltn& State Programs as mag be specified by 

based on Stare priorities, %he Secretary, but in any case inclttding 
a I The State plm shdl  set iorth pri- 

orities, policies, and procedures POT the 
allocation and expenditure of funds md 
der the plm, Ixsd on the' estabSisJ~6d 
goals and vbjectivcs. 

cb, 
given 
Pocated in a ~ ~ _ p ~ ~ ~ - , o f , ~ ~ -  q t ~ ~ l i t y ,  exbent, and scow of (treatment, 

services, and habilitation being provided 
or to be prroylded in implementing the 
Skate plan to person with dwel~pmental 
disabilities from funds under this part. 

(1 ) Qztality. The State plan shall pro- 
vide that services and facilities furnished 
under the State plan for persons with de- 
velopmental disabilities will be in accord- 
ance with the stalidards set forth in 
9 1386.3.7. 

(2)  Eztent .  The state plan shall de- 
scribe the extent of services b be pro- 
vided under the plan including : (i) The 
kinds of needs to be met, and individuals 
to be served (such as type and severity of 
disabilities, age groups, economic status) , 
(iil the geographic location, distribution, 
and azecessibllity of services, and (iii) 
other relevant factors. 

(3, Scope, The State plan shall de- 
scribe the scope of the services to be pro- 
vided, taking into account Federally- 
aided State and local programs involved, 
~ E M S ; P ~ . ~ O W ~ T ,  and financial resources, and 
otlruer factors, directed tbward the allevi- 
ation ol developmental disabilitip, or ta- 
ward the social, personal, physical or 
eccanomic habilita tion, or rehabilitation 
of irndiviauals with such disabilities. 

Ic3 T h e  State plan shall describe how 
Peclerat furl& allptted to the State will 
be used to complement and augment 
rather than duplicate or replace services 
and Bseiiities which are eligible for  Fed- 
eral assist,ance under other State prcp- 
grams, 
fj 16386.47 Habilitation plans. 

For the purpose of complying with the 
asxsrraazcie reg~rding individual habilita- 
tion plans ( 3  1386.1(b) (5) (x) 1, the State 
plan shall describe the methods to be 
used B;a facilitate an annual review of 
bhe individual plans. The State nlan shall 
also describe the requiremen%s of the 
habilibblom plan which shall include at  
least &he following: (a)  The plan shall 
be in ~vs4ting. 

(b) The plan shall be developed jointly 
by (9 P a representativetx) of the p~"a- 
gram primarily repaonsiblle for delivering 
or cm~dil~ztting the delivery of services 
to t h e  person for whom the plan is es- 
twbPlshed, (2) such person, and (3) where 
appropsiate, such person's parents or 
gz~ardiwn or other regresentative. 

(cB Such plan shall contain a state- 
nzent of the long-term habilitation goals 
for khe getson and the intermediate 
habilitation objectives relating to the at- 
talllitrlenk of such goals. Such ob jectives 
shall be stated specMcally and in se- 
quence and shall be expressed in behav- 
or3311 or ~ M e r  terms that prot-ide anens- 
urhble indices of progress. The plan 
shall (1 1 describe how the objectives will 
be achlev;ed and tZle barriers that might 
btr(efere with the achievement of them, 
d2P state ~bjective criteria and an evalu- 
atlon procedure and schedule for deter- 
mining whether such goals and objectives 
are bedng achieved, and (3) provide for 
ap pmgram cmrdinator who will be re- 
spo.nslble for the implementation of the 
plan, 

(dl TBae plan shall contain a statement 
Bin readily au~derstandable form) of spe- 
cific h~bdlfttation services to be provided, 
shwlP identify each agency which will de- 
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liver stack servicw, shall describe %ha? per- 
sonn el I( ;;and $heiig: qt~a%fi~a%ions) P B C ~ S  - 
sayy for the provision ol mckh services, 
a n d  shall speeity the date of the initia- 
tion 02" each service to be pro.rided and 
the anticipated dkrration of each such 

. scsvice, 
(el T h e  plan shall specify the role ~ n d  

objectives of all parties t o  the  inzple- 
mentation of &he plan. 

: P I  E a c h  habilitation plan shzzil be re- 
viewed a,t Peass a~~nually by  the agency 
primarily responsible for the delivery of 
services B;r, the person for whom b e  plan, 
was eshblished aa responsible for the 
cwrdination of me delivery of services 
to such person. In. the course of the re- 
view, such person and the person's par- 
enb or g u a r ~ a n  or s&hw 3rrepresearr.bstive 
shall be given an opportunity to review 
such plan and Lo participate in its re- 
arj sion. 

'FVhen a specific portion of the State's 
a3Xatmb:nt Ils set aside far construction, 
%he Skate plan sha11 provide far the de- 
ve1opwna;nt of a program of construction, 
renovation, or ~odenbization of Eaeilties 
for the provision of services for persons 
wi%h deaae1~pme'~~tczl disabilties. Such a" 
gmpr8m shall (331 be based on a state- 
wide Pmventary of existing facilities and 
n survey of need ; (b) set forth the rela- 
tive need in accordance with 5 1386.41: 
(c) assign priority to the comtruction of 
projects in order 01 relative need tnssfar 

funds are available for costs sf con- 
stwction and costs of ma.lntenamce and 
operation sf such, pro j ecb. 

The Steke ~ l s n  shall provide for an 
apwrtemity for appea,l to and hearing 
before? the Stak  agency for construction 
ta @wry appliica,nt for a consbmctio~n 
pr~ jec t  who is dissatisfied with any actiop 
of the State agency for canstruetion re- 
garding 15s &pplicat;ion. 

Q P386,50 Desigan for ixnt,Bea~enta~icun asF 
plan, 

Ial The SCa'te pLnn shall contaiiz a 
design for hplernenbtiolz which shall 
f?tacB;radcf (1) details of the methods to be 
sm& to implement the XB;a&e pkn, (2) 
aspedfic objwtive8 to achieve the goals 
set forth in hhe State plan, (3 )  a listing 
of the programs nnidt resources to be used 
to meet such objectives, (45 priorities for 
swndixag a1 frbxads provided under this 
Subpart, (3) a ciet;hiled plan Lor the use 
of such funds. and ($1 s method f ~ r  

;znn~xal 8state plan revision. Revisions 50 
the design for Wple!mentation may b@ 
made EIS necessary by t&e desiganakxl 

Subpart B-State IFbFanning Chp~nciiJ 
1386.60 Role sf  State pil;atming corrirp- 

cil. 
'Phe sole of the State council is to k 

credible goals, tho State council shall be 

*&Jps 3u9$a%mtjw 
q pf the St;;lk&&n to 

emure that e3~9;,2bliish@d-~06is Gnd objec - 
tives are being achieved: 
5 1386.61 .EstabBishment of State plan- 

ning co~meil .  
(a,) Each State which receives assist- 

ants urader this part shall establish a 
State council which will serve rn ad- 
vocate for parsons with developmental 
disabilities. The members shsB be ap- 
pointed by the Governor of the State. 

(bB Membership, E%ch Slate piaxaning 
eo~~ncil  shall% at all. times inelude in its 
me:mbershig representatives of the prin- 
cipal State agencies, Xscal agencies, and 
nongovermn~t?ntaj~ agencies, %nd groups 
@oneemec~ with services to persons with 
developmental disabilities. As a mini- 
mum, tkas following Federal/State pro- 
grams meas$ be represented by the State 

periodic egralu%tlon of 1;he design's effec- 
tiveness in meeting such objectives. $ 1386.62 src;aR. 

re- Each State rwelving assistance x i n d e ~  
ehls Part shall engage for its BGaLe ~@oun%- 
ciZ personnel adequate to insure that the 
council hias &he capacity to EulfilI3. Its 
reswnsibilftics and that the staff shall. 
be resg?.cp.nsible ta the Xtak council. 

the prograwms and ~ctivitics related to 1386.63 Butips of tile DIllnnirlb each of tbe objectives set forth lm accord- 
:?ace with $ $ 1386.464 through 1386.45 md eouan& 

the amsea~c  of f.,~nds allocated to each The S&a,te couuscfl shalall- 

(a) Super*@ %he &eveBo.pmemt of and 
wPProve the State ~ 1 8 , ~  reqanPs%d by thhh 
part ; 

(b) bXoator an& evaluate the imple- 
mentation of such 8hbe plan; 

(c) To &he m&ximm ex%ent fedslble. 
review and comment on all State plans 
in the Staiie which ,relate to programs 
wEecting pwsons 'with developmental dis- 
abilities ; 

id> Bubm%t to the Ewretary, through 
&he C+ovel-nor, s~jaach WlMic reports as 
the Secretary may reascrrm,ably request; 
sand 

(e) Submit revisions of the State plan 
r,o the Secretary, 

Subpart C-ProteWon and Advctcsecy of 
flrsdiiaridlksss! Rights 

3 1386.7'0 State sys&m for protection 
and adtrocacy of ITand3videtaX rights. 

(a) A s  a condibfon b a S&sB;e's seceiv- 
ing an allotment; under 8ubpart A d this 
part, the State shall provide assurances 
satisfactory to, the Semetary that not 
later than October 9 ,  1977, (1) .the State 
wi l l  have in effect a syfijtem ta pmtP?G't; and 
advwate the 1rigB1t.s of ~ B T S O ~ S  wi$h de- 
velopmental dha$WLes, (2 such sysbem 
will have the authority to przxsue legal, 
adminis tra tive, and other appropriate 
remedies to imu~*e protection of the 
rights of such p@r~ons wkm are receiv- 
ing treatment, s e m W ,  sr habilitation 
within the Ststbe, 8ed C3) such system 
will be independen% of m y  State agency 
which provides Ww-ent, serwkes, or 
habilitation ,&a pt~.ls@@~ Wth dwt3iZwmen- 
taJ disabilities. Ti310 f3@metary sh&U not 
make an aall~tmen& mc2er Subpart A sf 
this part to a SWt? &r any fiscal year 
begilming..after 8Webber 30, 1977, ulz- 
less the State has in eft& such a system. 

4b) The Gove-rn@r shall designate the 
agency responsibh? far adhnmlni~tmimfg the 
protection andl advocacy system and 
shall approve the ~cSvi,%iacy pl89 prior to 
the approval 01 the 81t?~~e&ry. Such plan 
is Lo be submitted In nccordanee with 
this section and guidelines established 
by the Secretary. 

(c3 The allotment to the State shall 
be computed in accr~fdancewith S 1386.10 
(a), (b)  except Ghat the? allotment to a 
State in any fiscal year &all not be less 
than $20,008. 

Subpart bBraccteice and Procedure for 
Hearings to States" ~n Conformity of EW 
\se!opmeartal BZseb~$etles Plans to Federa! 
Weqkaiiremsots 

QENERlZE 

3 1 SS?*h,$O Dc6~Gtiaic~nzs. 
Zqor purposes of this Bubphr'c oxlPg : 
(a> T h e  term "DDQ" weans Bevel- 

opmen tal Disabiil ties OBce. 
(b) The terxn "designee"' means any 

other ix~drsiidual so designatecl by the 
Secretary's delepate, 

(c) The term 'Secretary" means tl?e 
Secretary of bhe Deparment of Health, 
Education, and Welfare. 

(dl  The term "8ercsekasy*% delega be" 
nleazls the AsszstanC Secretary for Hu- 
man ~evdoprnkkt, or the Dirsctor, De- 
velopn~mtal DisaMlities Office. 

k 
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RULE% AND REGUbATf'BNS 

9 1386.81 Seope nE rdee. 
$a> T!he rules of procedure dn &is 

Subpajrt govern the graclAc@ for hem- 
fngs afforded by XPepart;m@~% t o  
SGsdm pmsuant ta 9 8386.2 or P 1386.16, 
and the practice relating to decisions 
upon such hawings. 

( B b )  Nothing in tlnls part is intended do 
preclude or limit n@gotfatioms IrPebween 
the Department and tha State, wh@Sber 
before, during, or aftalp the hearlrsg $0 are- 
sdve the issues which are, or otherwise 
would be, considered at  the heashg. 
Stach negotiations and resolutiaas of 15- 
sues are not part sf the hearing, and ate 
not governed by the rules in this st~bpzlrt, 
except as express1y provided herein. 
$ 1386.82 ZF-teeards to be geluhlic. 

All pleadings, correspondence, exfnibits, 
transcripts of testimony, lexceptiod~, 
briefs, decisians, and other documents 
filed in the dockel; in any proceeWg mag. 
be inspected and copied in the o t l l ~ a  of 
the Bearing: Clerk. Inqt~isies mmw$ 
be made a t  the Central Xnformation Cen- 
ter, Department of Eeallth, Education, 
and Welfare, 330 Independence A'venue, 
S.W ., WashingCon, E1r.C. 28201. 
3 1.386.453 XJm of gander and n-rtxmbcs. 

As used in this part, words importirlg 
the singular number may extend and b 

- applied to several persons or things, and 
vice versa,  word^ importing the mascu- 
line gender may be applied to females o~ 
organizations. 
8 1386.84 Sar s~~.ensiam of rules. 

Upon notice: to all parties, the $feere- 
tary's delegate or the presiding oBcler, 
with respect to. matters pending before 
him and within his jurisdiction, may 
modify or waive any rule in this park, 
unless otherwise expressly provided, uson 
determination that no party will be un- 
duly prejudiced and the ends of justice 
will thereby be sewed, 
5 1386.85 Filing and service OF papers. 

(;a) All papers in the proceedings shaU 
be filed with the DDO Hearing Clerk in 
an original and two copies. Originals only 
of exhibits and transcripts of testimony 
need be filed. 

(b) A11 papers in the proceedings shall 
be served on afl parties by personal d-6- 
lively or by mau, Service 0x1 the parby's 
desknated representative will be deemed 
service upon the party. 

PRELINXNARY MATTERS-NOTICE AXD 
PARTIES 

8 1386.90 Notice sf hearing or oppor- 
tunity for hearimg. 

Proceedings are commenced by maiuag 
a notice of hearing or opportunity $or 
hearing from ths  Secret,t&ry's delegak to 
the State council and the designated 
State agency. The notice shall stake t11e 
time and place for the hearing, and $he 
issues which will be considered, and sliall 
be published in the FEDERAL REGISTER. 
S 1386.91 T h e  ef hearing. 

The hearing shaI1 be sched~ded not less 
~ h a l l 3 0  days nor more than 60 days after 

the data notice of the hearing is far- 
~ra%~had 60 the Btate; 
$j 13816.99 Plscc. 

'The hearing shall be held in Sh cikY 
in which %he fegional oRC~CC? of the D@l 
partmarzb is located or in st~ch 0 t h ~  phi@@ 
rcas is &xed by the Secretary's delegak in 
light of the - cir~~~msCd,nces of the case, 

due regard for the eanvenieuzce and 
awessi%y of the parties or their repre- 
sentatives, 
$j 3 386,93 $asnes at hreanrir~g. 

(a) Tlze Secref;aryts delegate may, 
g r i o ~  $0 a hearing under $ 1386.2 or 
g 1386.16, notify tlrs Sbdte in writing of 
additional issues which a l l  be considered 
ah the hearing, and such notice shall be 
guMished in the FEDERAL REGXS'PER. If 
suclz notice is furnished to the $tate less 
than 20 days before the date of the hear- 
ing, $he atate or any other party, °at ids 

est, shall be granted a pmtponernen~k 
of the hearing ta a date 20 days after 
sac11 notice was ftnrxrished, ar such Batlrr 
date as may be agreed. to by the Secrc- 
tary's delegate. 

lb3 If, as a result of negotiations be- 
tween the Department and the State, 
the submittal of a plan. amendrnenb, a 
change in the State program or other 
actions by the State, any issue is re- 
solvsl in whole or in part, but new QT 
nx~difi&d issues are presented, as specified 
by t h e  Secretaxy's delegate, the hearing 
shall proceed on stxeh x-new or modified 
IsSUeS. 

( 6 )  11) IP at  any time, whether prior 
50 during or after the hearing the Sec- 
rebsryk delegate Bnds that the Skate 
has come into compliance with Federal 
requirements on any issue in whole or 
in part he shall remove such i~sut3 from 
the proceedings in whole or in part as 
may - be appropriate. I f  all issues are 
removed he shall terminate the hearing. 

12) Prior to the removal of any i s ~ t ~ e  
from the hearing in whole or in part the 
Secretmy's delegate shall provide a11 par- 
ties other than me Depsrtment and t he  
State her? 8 1386.94W b with the state- 
meat of his intention and the reasons 
therefor and a cwy of the proposed State 
plan provision on which the State and he 
have settled and the parties shall have 
opal-tunity to subnzit in writing within 
15 days, for the cokisiderationz of the 
Secretary's delegate m d  for the record, 
their views a6 to, or any infarmatiom 
bearing' upon, the merits of the pro~oseb 
plan provis$n ancf the merits of the 
reworn ~f the Secretary's delegate 10'3: 
removing the issue from the hearing. 

( d )  The issues considered a t  the hear- 
ing shall be limikd 60 %hose issues of 
wihkch the State is notified as provided 
in $a 1386.9Q and paragraph (a )  of this 
secko~l, and new or rnodlBctca issues de- 
scribed in paragraph (b) of this section, 
and shall not include issues or parts of 
issues removed from. the proceedings pw- 
suaat t.a paragraph (9) of this section, 
+$ lt 386.94 Request . BQ participate in 

heafiarg, 

iaj The Pepartn~ent and the State 
council and the designated Sbate agency 

are parhies the hearing without mak- 
ing a speciilc request to pa~rticipate. 
db!, ( I) Other indiddua1s or moaxps 

may be rwognized as parties, if the k- 
sum to be considered at the hewing have 
~;aw& b.he~n injury and their interest is 
wiSI~h  Me mne of interests b be pro- 
kcbed. by the governing Federal statute. 

(2) Any Individual ox group wishing 
b participate ns a party shnll Ale a peti- 
%ion with tihe DDQ Wearing Clerk within 
15 days after notice of the hearin4 has 
been published in the ~ D E R A L  REGISTER, 
md shall'serve a copy on each party of 
record at that time in accordance with 
Q P986.851b3. 8uch petition shall con- 
ckely s tab  (i> petibioner's interest in the 
procewlhg, (ii:, who will appear for petl- 
bioaner, - (ilii) the issues on which peti- 
tioner wishes to participate, and ( i v j  
whether petitioner intends to present 
w i tnessm. 
13 1 Any par ty  may; within 5 days of 

receipt of such petition, file coommlents 
thereon. -, 

( 4 )  'Tlae preisidjng odicer shall pron-npt- 
l y  determine whetlzer each petitioner 
Ims t h e  requisite interest in the proceed- 
ings and shall permit or deny participa- 
~IoJ:~ accordingly. Where petitions to 
psrSicipwSie as parties are made by indi- 
vIdunls or groups with common inter- 
ests, the presiding olZlc%r may requsst all 
such pe tiQsners to designate a single rep- 
res.sentati.;lre, ar he may recognize one or 
more of sz.tc'n petitioners to represent all 
such petit toners, -The presiding officer 
shall give each petitioner written noace 
of the decision on his ~etit ion, and if the 
petigihrio~~ is  denied, he shall. briefly state 
the grounds for denial. 

Qc)  (1) Any interested person or orga- 
nization wishing to participate as amicus 
qhariae shall file a petition with the raP0 
He~ria~g Clerk before the commencement 
of the hearing. Such petition shall con- 
cisely stake (il the petitioner's interest 
nn the hearing, (ii) ovho will represent the 
petitioner, and (iii) the issues,on which 
petittoner intends to present argtunen%. 
The presiding officer may grant the peti- 
tion i f  he finds that the petitioner has a 
Begitimab interest in the proceedings, 
&hat such pc~rticipation will not unduly 
delay the outcome and may contribute 
rnateridty &o tlie proper disposition of 
the issues, An amicus curiae is not n 
party but may participate as providecl in 
this paragraph. 

62) &I amicus cnrine may present a 
brief om1 statemerit a t  the hearing, a t  
ithe point h the proceedings specified by 
bhe pi-midirig offlcer. He may submit a, 
w-dttcer~ statement of position to the pre- 
iiding offcler prior to the beginning of a 
B~ea-Jng, and shall serve a copy on each 
parSyo 34e may also submit, a brief or 
xwitt(en statement at  such time as the 
parties submit briefs, and shall serve ;;a, 
copy on each party, 

REARING PROCEDURES 

9 1384,19106 W11o presides. 
(a) 'Tlme presiding officm at  a hearing 

shall be the Secretaryys delegate or hL 
designee. 
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tb) The dlesi~atiolm of &he prefilding 
orricer shall be in ~nitiarg. A copy of tihe 
designation shall be served on dl mr43es. 

(a)  The presiding officer shall have 
the duty to conduct a fair hearing, ta 
avoid delay, maintain order, and make a 
record of the proeeeclings. He shall have 
aJ1 powers necessary to accmplish these 
ends, ineltading, but no& limited to, the 
wwer b: 

(1) Change the date, time, and glace 
sf the hearing, upon due notice to the 
parties. This includes the power to con- 
tinue tihe hearing in whole or in part. 

(2)  Hold conferences to settle or sirrr- 
plify the Issues in a proceeding, or to con- 
sider other mathers that may aid in the 
expeditious disposition of the proceeding. 

( 3 )  Regullate partncipation of gartics 
and amicjt curtaa: a,nd require parties and 
nmicf ceasiae to  state their positioxn with 
respect to the vnrio~~s issues in the pro- 
ceeding. 

(4) Administer oaths and a~%rmations. 
151 Rule on motions ancl cather proce- 

dural I~E;~PPS an naatters pending before 
him, iracladlng issuance 01 protective or- 
ders or other relief to a party against 
whom discovery is sought. 

461 Regulate the course of the hes,ri:~g 
and conduct of counsel therein. 

4 'l b Examine mi tnesses. 
(81 Receive, rule on, exclude, or limit 

evidence or discovery. 
(9) Flx the time for filing motions, pe- 

thtioxms, briefs, or other items in matters 
pending before him. 

I( 10) If  the presiding officer is the Sec- 
retary's delegate, make a final decision. 

(11) If the presiding officer is st hear- 
ing examiner, certify the entire record 
ineluding his secommendecl findings and 
proposed decision tn the Secretary's dele- 
gate. 

(12) Take any action authorized by 
the rules in this part or in conformance 
with the provisions of 5 U.8.C. 551-559. 
(b) T h e  preslidizzg offlcer does not have 

aeithority to compel by subpoena the 
production of witnesses, papers, or other 
evidence. 

(c) If the presiding offleer is a hearing 
ce:xarnfner, his authority pertains to the 
issuer; of compliance by a State with 
Federal requirements which are to be 
considered s t  the hearing, and does not 
extend tu the question of whether, in 
case of any noncompliance, Federal pay- 
ments will mot be made in respect to the 
entire State plan or will be limited to 
categories uxider or parts of the State 
plan adected by such rroncompliance. 

,411 par'6ics may : 
(a1 Appear by counsel or othcr au- 

thorized representative, in all henring 
proceedings. 

(la) Particxp,7sk im7. any prchearing con- 
ference held by the presicling omcer. 

(cj Agree to stipulations rn to facts 
t~hieh  ill be made a part of t.he record. 

(dl Make opening statements a t  the 
hearing. 

le )  Pn'eser~t relevant evidence on the 
Issues at  the hearing, 

($1 B r m e ~ t  wi%n@~a93& wha tihen must 
be cevaUwbPe f ~ r  croxs-s3xwmha%fon by all 
other parties. 

( g )  Present oral. arguments at the 
hearing, 

0 3 3  Submit written briefs, proposed 
Arlldings of fact, and proposed conclu- 
sions of Jaw, after the hearing. 
$ 1386.103 Discovery. 

The Department and any party naxxaed 
imi the Notice issued pursuant to $ 1386.90 
shall have the right to conduct discovery 
(including depositions) against oppos- 
ing parties. Re~lcs 26-31 of the Federal 
Rules of Civil Procedure shall apply to 
such proa:eedimgs: there ~vi4.l be no fixed 
rtde on priority of discovery. Upon wri t-  
ten motion, the presiding officer shall 
prornptl.y rule upon any objection to such 
discovery action initiated pursuant to 
t h i s  sectioxk TThc presiding ofices shall 
also have the power to grant a psote6--. 
tive order or relief to any party against 
whom discovery is sought and to restrict 
or control disrovery so as to prevent un- 
clue deltty in the conlduct of the hearing. 
Upon tkke Cailure oI any party to make 
discnverys &he presiding officer may, in 
his discretion, issue any order and im- 
pose a n y  ssncuon (other than contempt 
orders r authorized by Rule 37 of the Fed- 
eral Rules of Civil Frcacedure. 

The hearing is directed 'to rece~ving 
factual evidence and expert opinion tes- 
timony related to the issues in the pro- 
ceeding. Argument will not be received 
in evidence; rather it should be present- 
cd in statements. memoranda, or briefs, 
as determined by the presiding officer. 
Brief opening statements, which shall be 
limited ta statemexlf; of the party's posi- 
tion and what kne intends to prove, may 
be made at hearings. 

5 1386.11 0,5 Et itlence. 
(a, Testimony. Testiinony shall be giv- 

en orally under oath or affirxna,tion by 
witnesses a t  the hearing. Witnesses shall 
be available at the hearing for cross-ex- 
a~~ii ia t ion by all parties. 

Qb:, StipuEectior~s and exhibits. Two or 
more parties may agree to stipulations of 
fact. Sucl~ sbipulia tions, ox any exhibit 
proposed by any party, shall be ex- 
changed at the prehearing conrerenee or 
otherwise prior to the hearing if the pre- 
siding officer sa requires. 

( c>  Rules o f  evibe?zce. Technical rules 
oP evidence sha l not apxly to hearings 
conducted pups ii ant to this part, but 
rules or principles designed to assure pro- 
duction of the most credible evidence 
available a d  %s subject testimony to test 
by cross-examination shall be appliecl 
where reas~rzably necessary by the pre- 
siding officer. A witness may be cross- 
examiraed on any matter material to the 
proceeding Fvithout regard to the scope 
of his direct examination. The presiding 
officer may exclude irrelevant. W a t e r -  
jal, or unduly repetitious evidence. All 
documents and other evidence offered or 
taken for the record shall be open to ex- 
amimation.%Py She parties and opy~ortuxzity 
shall be given to refute Pacts and asgtx- 

rnents advanced on either side of the 
issues. 

Disrc?spectful, disorderly, w eontwuma- 
ciow language or mntemptuaus co,ndm~ct, 
refusal! to comply with dkectiom, or con- 
tinued use of dI1ato;sry tactics by any per- 
son a t  the hearbg before a preslidjng 
olficer shall constitute gsaunicis for im- 
mediate exclusian of sax& person from 
the hearing by the presiding officer. 

Letters expressing vie~rs or urging BC- 
tion and other tuponasoredl wri,%tesz 
material regarding matters in issue in 
a hearing will be placed in the corre- 
spondence section sf the docket of the 
proceeding. These data are not cleelned 
part of the evidence? or rrecsrd in the 
hearing. 

\ 

S 1 386.108 OlEeid transcript. 

The Department will designate the 
official repordtelr for all hearings. The of - 
BciaP trnnscrjpB sf bstirnony taken, 
together with any stipulations, exhibits, 
iarielk, or memoranda of Paw Aled bhere- 
with shall be filed with the Department. 
'Transcripts of testimony in hearings may 
be obtained from $he oficial reporter by 
the parties and the public at rates not 
to exceed the maximum rates Ax& by 
the contract between the Department 
and the reporter. Upon notice to a11 par- 
ties, the presiding officer may au%horize 
r:orrections to the transcript which in- 
volve matters 02 srtbstance. 

The transcript of testimony, exhibits, 
and all papers and requests filed in tke 
proceedings, exoe* the ecbrr~m;pondemc@ 
section of the dooBeb, including rulings 
and any recommended or initial decision 
shall constitute .the exclusive record for 
decision. 

1386.11 0 Rrrstheadng briefs. 
The presiding officer shall fix tkte hime 

for filing posthearing briefs which shall 
not exceed 20 days after termhation of 
the hearing. Such briefs may conbin 
proposed findings of fact and conclusions 
of law, and, if permitted, reply briefs. 
$j 1386.11 1 Dccisians follawing hearing. 

(a) If  the Se?ex*et~ry1s delegate is the 
presiding ofllicer, he shall, when the t i m e  
for submission of posthearing briefs has 
expired, issue his decision within 60 days. 

(b> (11 If n hearing examiner is -the 
presiding officer, he sha18, withln 338 clays 
of the time for subkksion of posthearing 
briefs 'has expired, rccrtify the entire rec- 
ord, including his recommended findings 
and proposed decision, to the Secretary's 
delegate. The Secretary's delegate shall 
serve a copy of !he recomendd finclk?gx 
and proposed d~ckion upon a31 parties: 
and amici, if any. 

(2) Any party may, within 20 days, 
Ale with %he SecreP,axy's delegate excepr- 
tlons to the rsscomnunend& findings and 
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l~raposed decision and a supp(brtW brjP@f 
or statement, 

(3)  The Secretary's delegak ~ha3.1 
theretapon review the recbKllmended dmi- 
sioxl and, within 60 days of its issuaggce, 
issue his own decision. 

(c> If the Secretary's delegate con- 
clucles : 

(1) Xn the case of a hearing under 
$ 2386.2, that a State plaa dam not cam- 
ply with Federal requiremenb, he shall 
also specify whether the State's total %I- 
lotment for the fiscal year will n&% be - authorized for the State or whether, in 
the exercise of his discretion, the an&- 
ment will be limited to categories under 
or parts of the State plan not aff e c td  by 
such noneompliance; 

(21 1x1 the case of a hearing pursuant 
to 3 1386.16, that the State is not com- 
plying with requirements of the State 
plan he shall J s o  specify whether fur- 
ther payments will not be made t o  the 
%Late lrpr whether, in the exercke QE his 
dkiscr@ti~lI, payments will be limited &o 
categories under or parts of the State 
plan not aff ecW by such noncompliance. 
The Secretary's delegate may ask t h e  
parties for recommendatims *or briefs 
or may hold conferences of Wle payties 
on these questions. 

(d) The decision of the Secretary's 
delegate under this section shall.. be the 
anal decision of the Secretary and shall 
cofistitute "Anal agency action" within 
the meaning of 5 U.S.C. 704 and the "Sec- 
retary's action" within the meaning of 
section 138 of the Act. The Ekcretary's 
delegate's decision shall be promptly 
served on all parties, and amici, if 813.g. 
9 '1386,112 Efiective date of decision by 

Secretary's delegate. 

i w >  If, in the case of a hearing pur- 
suant to 4 1386.2, the Secretary's dele- 
gate concludes that a State plan does not 
comply with Federal requirements; and 
his decision prbvides that the allotment 
will be authorized but limited to @ate- 
goriw under or nark of the State plan 
not aRected by such noncompliance, hIs 
decision shall specify the effective date 
for the authorization of the allotment. 

(b> If, in the case 04 a. hearing gu.r- 
suant to 8 1386.16, the Secretary's dele- 
gate concludes thait the Btate is not corn- 
plying with requirements of the Sbatc 
plan, his decision that further payments 
will not be mwle to the State, or pay- 
ments will be limited to categories under 
or parts of the State pIan not affected, 
shall specify the effective date fo r  t h e  
withholding of Fkderal funds. 

Cc) The effective date shall not be 
earlier than the daite of the dedsion of 
the Secretary's delegate and shall no% be 
later than the first day of the next cd- 
endar quarter. 

(cl> The provisions of this section nlay 
not be waived purssunnt to 9 1386.84. 

PART 1387-DISCRETIONARY GRANT 
PRCPGRAMS 

- Subpart A-University Aftlfiallsd FicliiU!m 
DEMONSTRATION AND TRAXNINC~ GRANTS 

See. 
1387.1 fuqoseofgranbfunds. 
1887.2 Appljlontfon content. 

&@. 
1385.3 Eligible applicants. 
1387.8 Pdori%y. 

GONSTRUCT~ON PROGRAM 

9887.10 Purpose. 
P387,8P Application form. 
1387.13 ~pplicmtion nasurances. 
198"J.B3 Approval orp ttpplicntions. 
1387.1 Jb E?ricurl%y+ 

Subpart &--Speciai Project Grants 
1387,28 ElEnigibIe projects. 
1385.21 Nonduplfcatton aP Federal funds. 
29S"A.2% Eligible applicrtn ts. 
1987.23 Application canteizt and procedures, 

AGTRORITY: Pt~b. L. 91-517; Pub. L. 94.- 
103. 

Subpart A-Uniwersiq Affiliated Facilities 
DE@III.ONSTRATION AND TRAINING GRANTS 

8 J387,l Purpose st grant funds. 
Demonstration and training grazzb 

authorized under the Act may be made 
far the purpose of : 

4 % )  Assisting universiLy af3liated 
facilities in meeting the cost of adrplhnz- 
isterhg and operating dernonstration.~ 
facilities 60s the provision of exemplary 
iervicw for persons with develo~menta~ 
dlsnpllities, or for interdisciplinary train- 
ing programs for personnel needed to 
render specialized services for persons 
wi th  developmental disabilities ; 

(b) Bu~plmenting one or more wni- 
versity affiliated facilities funded under 
these regulations to conduct a feasibility 
s t u a  01 the ways in which a satellite 
center can be established and operated 
in areas not presently served by a univer- 
~ i t y  aftitiated facility. These satxllite cen- 
ters shall provide services to persons with 
developmental disabilities fn coordina- 
tion with existing facilities funded under 
these re&fu]Lations or from any other Fed- 
erally supported program. Supplemenainl 
@ants Lo university affiliated facdlititx 
for s feasibility study may not exceed 
$25,000; and 

cc) Paying part of the costs 01 estab- 
lishing aad assisting satellite centers in 
meeting part of their administration and 
operation costs. 

Appliczttions for demons bra tion m~c2 
training grants may be submitted a t  the 
time and in the manner and detail pre- 
scribed by the Secretary in guidelines, 
and shall include the following : 

ias In the case of grants to uizives- 
ai ty wffilia ted facilities for adrninistra- 
tian and operation and demonstration 
facilities and interdisciplinary training 
progranzs, evidence of how such univer- 
sity affiliated facility shall provide (11 
interdkciplinnrg training programs for 
personnel needed to render specialized 
services to persons with developmentsal 
disabilities, and (2) services for persons 
with developmenta2 disabilities by the 
ogerktion of demonstration f acilitiets ; 

~gak-tel- 
estmished; and acL 

cording t;Cp guidelines to be issued by the 
Secretary ; 

tcb the ease of an application for 
a grant, to establish or to administer and 
cmperate a satellite centerts), a copy of 
the feasibU3ty study which documents 
the need for such satellite, conducted in 
accordance with section 121 (a) (2) of the 
Act: 

(d )  For all applicatipns, an assurance 
that the services and training programs 
to be supported arc licensed, if necessary, 
according to the applicable State law ts) 
and also meet appropriate accreditation 
standards ; 

(e) For all applications, reasonaible 
assuraa'lce thab the grant will naD result 
in decreased State, local, or othstr non- 
Federal funds for services for persons 
with developmental disabilities and for 
the training of personnel to provide such 
services; and 

l f )  For a11 applications, a statement 
describing the general methodology by 
which the project will be evaluated to 
determine whether objectives have been 
achieved, 
3 1387.3 Eligible npplic,mts, 

The applicant must be a public or non- 
profib university afTiliated facility ox a 
satellitle which has been found eligible 
to operate such a center. 
9 138'7.4 Priority. 
h apprbving applications, the Secre- 

tazy shall give priority cconsideratidn 
to those programs which demonstrate an 
ability and commitment to provide 
witinin a community, rather than in an 
hstltution, services for persans 'with de- 
ve9oprnentall disabilities. 

CONSTRUCTION PROGRAM 
$j 1387.16) Parpose. 

The Secretam may make grants to 
anniverslty affiliated facilities to wssls t 
(a) In meeting the costs of the renova- 
tion or modernization of buildings which 
are being used in connection with an 
activity assisted by a demonstration and 
training grant; and (b> for the con- 
s truction, renova tion, or modernization 
of buildings to be used as satellite 
centers. 

A n  application shall be submitted tn 
such form and manner and contain such 
h~fomatlon as the Secretary may re- 
quire flta addition to assurances required 
in 9 1387.12, 

9 148'7.312 Application trsszwwnccs. 
An application for a constmction 

grant under this subpart may be ap- 
proved by the. Secfetary only if it is sup- 
ported by such reasonable assurances as 
may be required by law or executive 
order : 

(a) The application for assistance is 
csi~sisteml with the appropriate State 
dt?vg?rlopmbntall disabilities plan; 

Qbj The application has been reviewed 
and conlrnented upon by the appropriate 
State council: 
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(c) The f % ~ i l i % i ~  U9i;eOll @8~~3e%loZrn 0f 
c@nsbmctB.on wilPB. meet &andax*& set 
forth in 5 1386AT; 
(dB The plans andl sgecEcations Per 

the project ta be assisted by the pan.$, 
applied far are in accordance wi%b 
Q I386.17lb> ; 
be) Title to the site lor stacb project is 

or will be vested in the applicant as, in 
me case of a satelife center, Xna a paabEf6 
or other nonprofit entity which is to ~ p -  
grata the center; 

If)  Adequate hamcfal support will be 
available in conformance with require- 
ments s f  f 1386.1 (lb) (5) (viii) of these 
regulations ; 

dg3 JMB laborers and mechanics wlU be 
paid in caccordance with reqtairemen ts 
set forth in S 138(6.31(b) (5) (h) ; 

Ihb NO a ~ e m e B z t  to an approved 
~ppEjlwtion resulthg b a substantial 
change In scope sf work, gunction, or 
safety of tihe facility shall be put into 
effect Mthout pdor approval of the Sec- 
retary. 

App1icaQli~)ns under this .subpart; shall 
IM reviewed by the Secream who shall 
approve on: disapprove the pr~posed proj- 
ect in whola or in part on the basis of 
rt?stablblhed criteria. 
$j 1387.14 P~iciriey, 
1x1 approving applications wder  this 

subpart, the Secretary shall give priority 
comideratim to university aftlliated fa- 
oiltities funded amdep: this Subpart; for 
casts of renovaHng or modernizing exist- 
ing buildings to enable them to comply 
with the Architectural Barriers Act of 
1868. 

Subpart 5-Special Frolect Grants 
8 1387.20 EJigiblc projects. 

%pwir\J1 project grants may be made 
to assist inn meeting the costs of conduct- 
ing. m activity or program, hereinafter 
referred to as "proJect," that is intended 
and designed to benefit persons with de- 
velopmentall disabilities. No project 
dother than projecls of national sign& 
cancel shall be eligible unless the State 
or Stra,tes in which it will be conducted 
has a% State plan approved under Part 
1386, 8ulbpwt A af this chapter, and un- 
less Tb &ddresses one or more of the 
l'ollowixmg: 

R21Yk f S AND RE QULATWNS 
7 

vixcpm.ent;ceII barriers confronted by per- 
sans with d e v ~ l ~ p m m 2 ; ~ ~  UaWlQes; 

(c9 @oasr&n~tthg m d  ax&w avail- 
ability comuni4;y semwees %n meet- 
ing the needs of persons with develop- 
mental disabilities (especially those 
from disadvantaged b@ckmowds) ; 

(d) Demnnstrations of the provision 
of services persons with. deve10pmem- 
tal dtisw,billties who are! &SO disadvant- 
aged because of their eesnomic status; 

(e) Teehnic~el assistance relating to 
services and facilities for persons wif;h. 
developmentaI disabilities, including as- 
sistance in State and local planning or 
administration rcspee ting such services 
and f acUties; 

(PI Trqining of specialized personnel 
needed for the provision of services for 
persons with cdlevelopmentB1[ disabilkihies 
or for research arectly related to such 
training ; 

Cg) Developing or demonstrating new 
or improved techniques for the provision 
of services to persons with developmen- 
tal disabilities (including model ink-  
grated sekvlce projects) : 

(h) Gathering and disseminathg In- 
formation relating to developmental dis- 
abilities ; m d  

(i) TxMp~oving the quallity of services 
provided in and the administrat1.on of 
programs for such persons. 
The Secrebsy may establish criteria for 
projects designed to &eve the pur- 
;POSES of 4310 Act tQ tihe ItvlUest extent m- 
8i;ikle wi4;hBn the It~mlta~ioxn of available 
F@deW ressumes. 

In determining the amount of any 
grant for bhe costs of any project under 
this subpart, there sha.ll be excluded, ex- 
cept as otherwb provided by s ta tub en- 
acted subsequemt b December 18, 1975, 
from such costs an moun t  equal tto the 
sum sf llsP the m o m t  of any other Fed- 
eral gra.nt which &he applicant has ab- 
tained, or is assured of obtaining, with 
respect to such project andm any provi- 
sion of law e5acted prior to October 4, 
1975, and (b) the amount of any non- 
Federal funds required to be expended 
as a c~aditisn of such other Federd 
grant., 

wi%h regard w particular apg1icatiom 
must be submitted to the 8ecretary by 
tB8 Stactb pl-g ~ 0 m ~ 2 1  within 30 
days from %he date-@ submlssicm by the 
wpptbmt En oxdert to assure considera- 
tion of such comrn&ts. 

(a) Demonstrations (and research 
and evaluation in connection therewith) 
for establishing programs which hold 
promise of expanding or otherwise im- 
proving semi6es to persons with develop- 
mental disabilities (especially those who 
are disadvantaged or rnz~1tihmdi- 
capped), Ilmluding programs for parent 
cotmseling andl training, early screen- 
ing and intervention, infant and pre- 
school children, seizure control systems, 
legal advocacy, and community-bmed 
counseling, care, housing, and other 
services or systems necessary to main- 
tain a person with dwellopmental dis- 
abilities in %he community ; 

(kp) mbaa awareness and public edu- 
cation program to assis$ tn $he eUxnf- 
nation of social, attftudinal, and en- 

Applications may be made by public 
and other nonprofit agencies, organiza- 
tions, and institutions of higher educa- 
tion including community and junior 
colleges. 
8 1387.23 AppBicatiora concent and pro- 

~ C ~ P X ~ Q ? S ~  

(a) Applications for grants under this 
subpart shall be subnnitW in the form 
and detail, m d  in accordance wlth pro- 
cedures md deadline dates, as prescribed 
by the Secretary Jbn guidelines. 

v.. 

submitted $0 %he Secretary. Comment 

Effective date : These regulations shall 
be effective April 27,1977. 

Nolrm.--It la henanew r~ertU.k@d $hat thb h e  
been screened p k w s w t  to Zxcrcutive Order 
No. 11821, m d  does PO% reqybg an Inflation 
Impact Evaluation, 
(Caealog of Federal Dome&ic Assistance 
Program, Nos. 113.1636 ' Developmentetl Db- 
abili ties-hsio Support; 13,631 Develop- 
mental Disabizitl;fe$-Bgwf&l Projects; 13.633 
Developmental DXtsa93PB1tPes-I318mons%ratfon 
amd Trainlng (aJ&versit$ ABlfateeitl PacII - 
ltfesj .) 

Dated: January 13, J977. 
JULXA V. T A ~ ,  

Acting Ass-$stant Seeretar3 
for Humun'Develcvpmela-k, 

Approved: January 18,1977. 
Marjorie L@IIC~, 

Acting Secretarg, 

Notice is hereby given .mat me reg- 
ulations set forth h teqtativs $om be- 
low are proposed by th@ Assistant &ere- 
tam for Human Deve10pment with the 
approval of de Secretary of Health, 
Education, and Welfare. 

The purpose of $%ne proposed regula- 
tions is to ixnplenneat proallon& of the 
DevelopmenbZ Disabillf ties Sedces  wad& 
Facilities Constrtwctiloer Act of 1970 (Pub. 
L. 91-5171, as amended by tihe DeveHop- 
mentally Disabled Assis%nce an6 BilI of 
Rights Act of 1975 (Pub. L. 94-1.031 , Bere- 
after referred to as '@%he A&." The pro- 
gram is adnrirsis2erat.d by the DeveXop- 
mental DisabWties OWe, Office of Eu- 
man. Development, 

The new A& is  aesigned $a awi& 
States ($0 develop ~a o~mprekensive plpllacn 
which will bring tagether aJl available 
resources so that the. developmenbPy 
disabled may be swe& in the m s t  @ec- 
tive, efficient pray. The new Act does not 
provide for sepwak funds to meet wJ1 
theneeds ofthetarg&population; 1'8th- 
er it establishes the meam for accessing 
the systems alre&y in w fdr %he +germ- 
e r d  populaItion and @ncowages spedal 
adaptations of Lhcese generic servfees. 
Funds are to be us& 4x9 a1 gaps in exist- 
ing generic services and to expand the 
reach of existing services to new groups 
of individuals. 

Other provisions include establish- 
ment o$ the State planning council as 
the means for aecewislg and coosdh&t- 
ing generic services, for identifying gaps 
in services, and for planning wltys of 
filling the gaps. Skate planning coaancil 
requirements include supervision of the 
development of tke SMte plan; approval, 
m~intoring~ and evEshcr&ion of the imple- 
mentation 09 $he plan; review, to the ex- 
tent possible, al! a@ pbns in the SState 
which xdate to p~ropaas affecting per- 
sons with development dkdbiX..itles; and 
submission of remm nreparts on its ae- 
tivtties. The St&$@ p?ax@nig council is 
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required to serve 8s &n advocate Pox per- 
soris with developmnnantal disabMitiex, The 
~ c t  calls for the state plan to dlesi@a,ke 
one or more State agencies to aadpi.IIlster 
the State plan, 'I 

The Act adds s new Program of special 
projects and a new formula gran% wra- 
gram fox the protmtiaa. wnd advocacy of 
individual rights of the d~velopmentaUy 
disabled. Other changes brought abouh 
by the new Act include a broadened defi- 
nition of developmental disabilities; in- 
creased emphasis on deimtitutionaUz8-. 
tion of the deve1oprnerz;taUy disabled by 
altcma tive communi$y placement, whetre, 
possible, and improvement of institu- 
tional services; estab1i;shment of a State 
data base and ongoing evaluation activ- 
ities; increase in the program focus on 
urban and rural areas of poverty; and!, 
estublishment and protection sf fdae 
rights of persons with dwdopmental 
disabilities (section 113 oP the Act), in- 
cIuding implementation of irrdividual- 
zed habilitation plans and advocwcs of 
individual rights, 

Reg~ilations for the new programs ar~ld 
concepts are herewith Included. These 
regulations have been divided into seps- 
rate Prtrts to make clear to the general 
public which specific regulations apply to 
%he different programs administered by 
the Developmental Dkabilities Oflice, and 
inclt~de a general part to make ik easier 
for the public to locate those regulabsr 
provisions which apply to all or almost 
all of the different program areas. 

The principal purpose of these regu- 
la ti ox^ is to ensure Uha continued tar-  
geting of funds and resources to develop- 
mentally disabled individuals throcagh ab 
national, State, and local partnership. 
T o  this end, the goal of the program Is 
to enable States to increase the prov'isfon 
of qunli.ty services persons with devcl- 
oprnental disabilities through the deaig~as 
and implementation of a comprehensive 
and continuing $$ate plan which makes 
optimal use of Federal, State, local, and 
private resourc

es

, and assures the rights 
and dignity of all those being served, 

signed to maximize the developmental 
potential of the person; and that, the 
Federal Government and the States have 
an  obligation to assure that public funds 
are not provided in programs which do 
not deliver approprhh treatment, sew- 
ices, and habilitation or do not meet 
appropriate minimum standards as speci- 
fied in the Act;. 

Certain sections of the Act are not 
included in these proposed regulations. 
These parts of Wme Act direct the Secre- 
tars So carry out cek*ta,k activities which 
are general and administrative in char- 
acter and do not directly or immediately 
affect grantees. Accordingly, regtitatidns 
are not developed For the amendments 
wllich revise the components a i d  func- 
t ions of the National Advisory ComcU orra 
Services and li"acilitiw for the ~ V ~ O D -  
ntelz tally Disabled, hereafter referred $o 

the Na;tional Advis~ry Cot~ncil; me 

RULES AND REGUbATlOWS 

c~kaduct d special. studies required by the 
Ae& which will be guided by the general 
wlbtes and procedww governing such 
wtivities, modified,, as necessary, by the 
specific requirements of the law; and the 
admhlstra Live aspects of the special 
projecixi authority for projects of national 
signifkaxnce. Additioml M~rmadion will 
lb publbhd in the FEDERAL REGISTER 
f corn t h e  to time as necessary. 

It should be noted &bat the regulations 
for fornula grhnts to States and grants 
to wiyersi-ty affiliated facilities are re- 
moved from'Chapter* W of Title 45 of 
the Code of Federal Regulations and are 
rdocakd in Chapter XIXI, which covers 
all programs administered by the Office 
of B m a n  Development within the De- 
,mstment of Health, Education, and 
PsVe1i;zr e. 

The purpose of this general part of the 
regulations is to bring together in one 
place those provisions which are spplica- 
ble to the other par& of the regulations. 
The basis for this Lg the D@pastmenb's 
belief %ha$ this will, make it easier for 
membersof the public to locate such pro- 
vkjons, and that it will avoid unneces- 
s a ~ y  duplication wl-rich wo~zld occur if 
csch of the provisions of general applica- 
bMSy had ta be repeated in the other 
ps~% of the proposed regulations. 

This part sets forth the policies and 
procedures which apply to all of the sub- 
sequent parts, such as definition of temrs, 
vmt procedures, and other administra- 
W e  concerns. Part 1385 ementially f5l- 
BOWS standard Federal policies and pro- 
cedures, except where specific differences, 
such as assurances regarding an eval- 
uation system, are required by the Act. 

Bwtion 1385.1 of these regulations is 
simecl at stating t;hie Deg&stment9s view 
of" the purposes of the Act and is based 
on She Depa.rtment's belief that such an 
expression clearly sets the ground rules 
and the context for the rest of the reg- 
ulations.. 

l@mti~n. 1385.2 contains definitions of 
krms applicable to all of the other parts 
of the  rwmIzttions. 

Section 1385.3 incorporates the pro- 
visions of 45 ClFR Part 74 and i,~ based 
upqn the Department's belief that i t  is 
adwnnfageous to a311 concerned ta follow 
uniform administrative reyuiremenks 
md cost principles ta avoid or minimize 
mish.1bes ancl misinterpretations of ad- 
rninlstra.tive provisions sixnee States are 
generally familiar with Part 74 require- 
ments . 

Sections 1385.4, 1385.5 and 1385.6 in- 
co~porate into the regulations provisions 
contained in the statute itself. The De- 
partmen t believes that these provisioils 
t judicial s'eview, State control of oper- 
at ions, and employment of handicappd 
Individuals) are rn&ndatogr and that it is 
helpfall,- from the standpoint 5f clarity, 
to restate these requirements in the 
regulations. 

Sections 1385.7, 1385.8, 1385.9, and 
1385,10 also incorporate provisions con- 
tshed. in &;he statute. The purpose, of re- 
stating these requirements (recovery, 
good cause for other use sf facility, co- 
operative or joint effort between States 

and agencies, ancl awards) is to avoid 
&gag possibility of oversight by the pub- 
Bicz abouk these requirements. The basis 
of these regulations is the belief mat  
they wiU help alert public and private 
agencies and members of the public to 
the exiskx~ce of these requirements, 

Lastly, 0 1385.1 1, concerning amur- 
almces regarding evaluation systems, is 
also f ~ r  the purpose of incorpo~~ating in 
the regulations an express, .statutory 
provision. The Department believes it is 
advkable to make clear that compliance 
with the requirement for the develop- 
menif; of an evaluation system is a con- 
dition for She receipt of Federal Anancial 
assistance under the other parts of the 
regulations. The purpose of this regula- 
tion is to make that poipt absolutely 
clear. The D6psrtment believes that Bns 
condiblsn of Federal financial participa- 
tion BPS assistance should be expressly 
stated in regulations. 

T h e  purpose of this part of the pro- 
posed regulations is to govern the con- 
duct of the Pormulzl, Grant Programs 
and to take cognizance of and imple- 
ment the changes brought about by t h d  
1975 amendments. Part 1386 is divided 
into four basic Subparts as described be- 
Bow. 

The general. provisions of Subpart A, 
pertaining P;o State plans, col~sist of 
§ $  1386.3. through 1386.4. These regula- 
tions are deslgned to implement the re- 
quirements OX section 133 of the Act per- 
taining to 8bk plans, and to define fur- 
ther what that provision requixes. The 
Departn-tenb believes that these' regula- 
tions give bhe greatest assurance that 
S$a,ates will, in fact, submit approvable 
S t a b  plans prior to the beginnMg of the 
fiscal year, and that the Department will 
have adequate time to review such sub- 
missions properly, 

In sadition, the Department believes 
iQ necessary to make it -clear to all States 
tha$ aanbrnlssk~n of a State plan at the 
beginning of a fiscal year is a requ53.e- 
merit for Federal financial participation, 
and that fanure actually to submit shch 
a plan will result in the loss of Federal 
f-tinds for that period of time during 
which W~ere is no approved State plan in 
eEec %. 

I& %a' bhe Department's belief that it is 
the intention of Congress that the State 
plan be a viable management tool that 
reflects itha State planning process and 
t he  mtionale through which expressed 
needs, priorities, and resomce allocn- 
tiom ape elletermined so as to provide the 
basis for the expenditure 01 funds under 
the program. Performance standards, to 
be issued by the Secretary, will provide 
csitelin for evaluation and approval 01 
the State plan. They may also be used as 
a tml by the State planning council to 
develop the State plan. 

The Department further believes that 
Cot~gress has intended that money be 
paid to States only pursuant to an ap- 
graved Sitate plan. In the past, some 
States have failed to submit their plans 
in a tbmdy manne'r and this has re- 
sulted in w decreased ability on the par.t 
of $he Department tul, assure that funds 
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are, in fact, vrop~~?rXy paid and prop(;rly 
rxtzlized, T~Iu&, 9 13863 requires E3:ates fa 
submit proposed plla~a~ 60 d&ys prior b 
the fiscal year to which the plan applies. 
This titime period was selected because caf 
the Department's experience that suck a 
~ i m e  per'rod would be reasonable to al- 
1rr.c~ for  review of proposed State plans, 

m~faermore, to ensure that Stabes 
conaply with Shese requirements, this reg- 
ulatioa is designed to make it clear that 
lrn0 E'edetral financial garticipatlon will be 
provided to a State for any period of time 
during a fiscal year in which an approved 
State plan is not in effect. The purpose 02 
this regulation is to encourage States to 
do advance planning, and it  is based on 
the Depsrbrnent's belief that such an ap- 
proach is necessary to ensme cornpli- 
ante wi th  the statutory rquirenzent for 
a n  annual Shte plan. 'This posttion rep- 
resents ;s departwe from pnst practice 
and is believed necessary because severall 
States have, h $he past, failed fo sub- 
mit approvable plans until a significanit 
portion of the fiscal year had elapsed. 

"Ilmk subpart also effectuzltes the 
amendnlernts to Ule basic formula grant 
pmgram which had been in o~eration for 
five: years and cllekaib the requiremen&$ 
which a State must meet in its State plan 
to partleipate in the program. These pro- 
posed regulations are based on the De- 
partment's belief that wey best imple- 
ment key Congressional policies associ- 
ated wikh the f m u l a  grant programs. 

For example, based upon the legisla- 
tive history, the Department believes 

that the resulations in Subpart A ac- 
compllsP~ that goal. 

The next seetian under Subpart A i~ 
concerned with. alloWents, Federal 
share, and payments of Federal money 
to the States. These provisions, which 
encompass !j 3 1388.20 through 1386.17, 
wsentiaiPy are @signed b implement 
various sbatutory provixfons and do not 
constitute any rnsajor inncwati~x~s brought 
about by &he statute or by lazkkpreta- 
tlions of &he stntutory pr0vis30ns. RQW- 
ever, particular attention Is directed to - 
propoxsd O 1386.10 (k1 which defines the 
need faxtot- referred to In section 132 (a) 
of the Act. The Ax:$ itself refers to allot- 
ments being made to States on the bas& 
sf the population, the extent aP need for 
services and facilities for persons with 
developmental ciisabilil;ies, m d  the firmn- 
cia1 needs of the rmxpfxtive States. Tke 
statute. however, does no& define wha t  rs 
meaxrt by "need" and the p~upc~set OP this 
rcgu%cztton i s  to  do so. It Is based upon 
the advice c ~ f  the Nationa$l Advisory 
Cotrrxcil and represents what the Depart- 
ment believes to be the best aPproach 
available at  this time based upon in- 
formation and commentis currently be- 
fore the Agency. 

F'ar the first gear of the program, the 
eneastire 08' need adop&ed was the inci- 

FEDERAL RE 

de,uce of cdle~el~pmentd dis8bility a& re- pcbve?r&g areas. use of vslunkers, gratee- 
Beebd  by tkw proparaon of the psgulla- Sio~a of t"mp1osees' htwests, etc., are 
tton h the State.axndemr age 18. This nglg based stricUy on. the a h t e  &nd upon 
was subsItitert;ed for the w e  21 factor =ed t he  Depap.P;ment's belie% that these es- 
In %he fomer men$alt retarda81an pro- sentinny s t r a i g h t f w d  pmvisions al- 
glVa-m. foxcmr~a;because it  c o n ~ p o x ~ d s  to low the greatest flexibutg in carrying 
the age criterion in the diefkniti;ic3n of de- o$ fechaiclal matters, 
ve10pmemta8 dis&llitiw b the Act, Tine The purpose of 8 1386.23 is to restate 
d a b  for meaxwing need utilized after the st&twtrn4 seqlrxi~~mm t the Stak 
the first year came from the Social plan provide $hat, s@w$zcl Anancia11 aad 
Smwity Dfsam?iiQ Applicant Sta,tisfci~ technical &~sJista,n~e'b@ givm to areas of 
publbhed by the Social Security Adanin- urban or mra1 plovefly in pmvisling 
istratiooa and updated periodica,tly, The services and facailfties' far p e r m s  wi$h 
acfcual. data selected are the number of developmegatall disaibililfaex who are resi- 
liperredcimies the State under the Adult dents of such areas. The Joint Confer- 
Disabled Child Program as an index of ence Report No* 94-473 (page 28) notes 
relative need of the State fox services and that Congressional btent is that these 
faeil?tics far the deve1opmenda;ljly dls- regulat,ions &me the W Q ~ ~ W  areas in 
abled. Xt is the Department's belief that the manner required by me Nstional 
these data are the best that are avaU- Health Paanzrabg md ~ e ~ ~ u ~ ~ e s  aeva;~- 
able. 8mggesior~ for alternative need opmenf A& pub. L, 93-6141.) Regaa- 
data, or for definition af need to deter- tions MpIemnting && lamp A& have 
mine the extent of ne& f01* services :s'and not yet been by the Department, 
facalues for persons with developmental sand under that Act antij the areas can 
disslailities for S b b  allocation PWPWeS, be determined for he entire country, it 
are solicited during the C ~ m e n t  period. cannot be determined on a State-by- 

B ' ~ ~ e r  attmtion is dirt?ckd Pro- State bask Accordirmgly, in the interim, 
posed f 13.86~14 which relates to nondu- l~xntil regulations are: issued for Pub. L. 
plication of funds and which imple~epts 93-641, the ~ ~ a p a ~ t m e n t  h only requir- 
section 136 of tihe Act. This RrQvlslO~ ing that State plans wosrSde for this spe- 
dil~fers from preee&mg p r o v i s l ~ ~  d~ to cial financitall and %eeMical assistance to 
a change in the law which no l o ~ e ~ '  Per- areas of urban or rum1 mverty. 
mits We W e  of Federal f ~ d s  ~~E3~kh- T1qis provides 8tates the ing even though other Federal legislation fiexibnity DoS8fbk ,'until such time as a.llows it ; Pub. L. 93-641 reimlations are issued. 

En determixring the amount of nny State's When . they ape fs~ued, such changes 
F'edexaEll share Of the expen.cIfture8 incurred as ma, be necessm these reguatiolzs 
by it under a S tab  pian approved under sec- 
tion 133, there shall be dlsrcgarded ( 1 ) m y  be announ*' %hrough standard 

under any pmvbion of law ERAL ~ ~ I S T E X  ~ b ~ e d u " ~ ~ .  It was deemecl 
th&n sectio~l 152, and ( a )  the wnoual; of any $cfvlsable not t~ attempt to spell out izl. 
aom-Federal, funds required to be expended 3 13865.24 d tQ@ T ~ ~ o r t s  t b t  tat? De- 
a+~ n condition of aeeeipt of such Federsl partXnent wsuXdt or might require, but 
funds. rather to leave such additional detail to 

Department; practice, and funds which 
had been used In the past for matching 
will, in Borne eases, no longer be able to 
be used in such a manner. Am example 
would be fstnds provided under the AP- 
palschian Regional 1Developmeant Act. All 
questions arbing under this regulation. 
will, absent an express reference $0 this 
Act in subsequent Federal legislation, bc 
referred the Departm~t 's  Oace of 
&neraP counsel for opinion &nd/or 
interpretation. 

slaould be noted that 8 13QG.lV (a>, 
"Standards services for persons with 
devel~pjmenabal di~nbiIitit;ics,'~ wil l  & pub- 
lkhed in the FEDERAL RE~;PSTEB UBXJ~ 
c~mpJetiol1 of a, special study mallciateal 
by t!?& Act. 

The nest subdivision of S~rbyart A 
relaces to "State Plan P,equirenner,i;,s-- 
Methods of Administratioil," and j.n- 
eludes 5 $ 1386.20 through 13136.31. These 
segwlatisans are ba,se?d on the Degarfr- 
mel2t's belief that carrying out the ptar- 
poses sf the Act In this wea is.best ac- 
ce\mpUdled 1x1 kkcorparatjng in inthe reg- 
k~la-&orns the requireu-pats and provisions 
of the Act, clarifying exactly what khe 
Act requires, and, in the case of 4 1386.24, 
speeifyixlg the reports which the Secre- 
tary deems necessary in this area for 
purposes of assuring proper operatisn d 
the State plan. 

m e  regulations pertaining to persan- 
nel? admhistratton, special assistarzce to 
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3 RULES AND REGULATIIOWS 
I 
. a cbmponent of s systematic plan 

, needs, actual sad potential resources, 

Subpa-rt 3 relates to State planning 

structian of facilities and consists sf bhe dgntiles and responsibilities of S tabe plan- 
proposed regulgtions found in $ 3  1386.40 ning co~~ncils, These provisions, mpeci- 
througlz 1386.49. The purpose. of this ally Chose found iam $ 3  1386.60 and 
subdivision of Subpart A is to insure 1386.63, are based on tile Department's 
that, through the description of clearly belief that the 1975 amendments (Pub. L. 
defined long-rmge goals and measurable 94-103 ? broadened the sesponsibili ty of 
short-term objectives, with primary can- State planning councils in " advocacy, 
sideration given to implementing the ~b..nning, and evaluation. These regula- 
goals of the Act (deinstitutbnalizatiion tory ~l~ovisions provide the statutmy 
of the developmentally disabled, ea~ly specificity regarding the role oP the: State 
identification of $hose needing assist- ~lnrzuing COL~IIC~~S, rn@mbel*ship, and 
ance, and provision of protective sen-- duties of those ccc~mclk, 
ices, advocacy, and follow-along se'i'v- The basis for specifying In # 1386.6l(bl 
ices) allocations of funds can be based the Federal/ State program membership 
0x11 State priorities. At the heart of these on State planning councils is section 
provisions are t;lhe regulations at 133(b, (A> of the Act which requires 
$ 8 1386.42 through 1386.45. sthat a State plan describe the quality, 

The Dmartment believes that detailed extent, and scope of services provided, 
requirements are advisable in 3 1386.46, or be provided, under other State 
dealing wit;h the guw;lity, extent, and p]ans. b i a b  in any case to include the nine 
scope of seryices, bas& upon the assxmp- Pr?sarns listed. I t  is the Department's 
tion that knowledge of such require- b@llef that this requirement in -the 
menh will cornp~el careful consideration st st^ tie necessitates S bate cotmeil repre- 
04 tlze types of services m d  assistance sentzlticm ~f a t  least these nine programs. 
being provided t;o the developme.~~tat;;tjly SslIrpOsie of this regulation is go en- 
disabled. able States to meet the statutory require- 

Similar reasoning relabs to § 1386.47, ment to develop an approveble Sbak 
dealing ~m habiUtati@n piam which are plan. 'The Depar tllleilt further believes 
recluired by the statute. In order $0 elim- that this provision, which s U P P O ~ ~  Con- 
inate or reduce the possibility of cqn- 
fusion as to what is meant by a habilita- 
tion plan, it was deemed advisable Z;o .in- 
corporate the statutory details in the +------, 

regulations in order to give the greatest .k%@- 
guidance with respect to this require- ws7ae 
rnent. JJJ~%X~~G-~&P&LQW. 

Section 1386.48. dealing with the pro- Qf the purposes 01 the DePartment 
gram for construction of facilities, Is de- 
signed to set forth the g m e s  for which 
such const;lwcIt,iorp, pr~grams are p r o ~ e ~ ,  = 

and to require assessment of relative 
need and assignmenb of priority in order 
of relative need. It is the Depart;ment's - 
belief that such rz requirement will help 
to ensure pl~nning for $he best use ruf 
limited Punds. 

The last regulation in this group is 
9 1386.49 which, consistent with 
the statute, requires States to aEoaad 
opportunities for appeal and hearing 
applicants for construction projects who 
are ctissatisfied with action of thi"behg acllieved, 
State With r a ~ c t  to an application for Subpart C concerns tfie protection ancl 
such a project. advocacy of indivicitral rights and can- 

The last subdivision of this subpart. ~ 1 s t ~  of a single proposed regulation, 
8 1386.50, deals with the design for' the 9 1386.70. The purpose of this regulation 
implementati~n of the S t a b  pXtM3. This is t o  implement swtion 113 of the Act by 
provisi0XI is based cpm. sfXti0I.l 133 (b) 625 ) inciorpo~*atlng into the regulatory strut- 
of' the ~ c b .  The purpme of the regulation . .ture ale statutory requirements. TkPe 
is to set forth the Department's view as regulation includes provisions for assur- 
to what must be included in a design for ances that the States will have a systenl 
implemenkition of the Shte  plan h Or-  in lefTec$ by October 1, 1977, to protect 
der for it to meet statutory requirements and advocate the rights of individuals 
through the selection of the best met&.- w i t h  developmentsl! disabilities as speei- 
sclo-logy to achieve the goals and objec- fled in the statute, and that such a sys- 

tern will be independent 01 any State 
~ g ~ n c p  which provides trea tnlen t, sem- 
dew, 01 habilitation to such persons. 
Tha ra;gul&n dms not attempt to es- 
bbllsh a single method of implementing 
the statutory provisions. I t  is the De- 
partment's belief that different ap- 
proaches may be utilized in order to 
whieve the substantive goal of establish- 
ing an independent agency-to pursue the 
rights of the dqv elopmentally disabled. 
The Department believes it desirable to 
givre States flexibility in the development 
of swCh n system, However, guidelines 
which will assist in the development of 
an advocacy plan will be issued by the 
Department to insure that the statutory 
provislai~s of section 113 are inhple- 
mented. This regulation imposes no re- 
strictions on the choice of the agency to 
plan the system, Rigid restrictions, how- 
eves, are placed on the agency to be se- 
I~ected or estaklishpd to implement the 
sysbern by bhe Act. 

The basis far this i s  to avoid all pos- 
si'billty of conflic& of interest because this . 
system has; been established in seCtion 
1 13 of the Act for the purpose of address- 
ing probllerns sf individuals. It is the De- 

dierllying the establishment af the pro- 
tecdiasz and advocacy system in each 
State is that Individuals who are devel- 
opmentally disabled need to be able to 
reac%n oubide the system of services in 
order to assure that their rights are not 
violated or diminished, 

The Act makes these findings respect- 
ing the rights s* developxnew'ltnlJy dis- 
abled persons : 

(1) P~X'SQW with developme~ztal disabili- 
ties have a right to appropriate treatment, 
services, and hsbili tation for stxch dis&bilities. 

(2 g The %reatrnent, services, and fiabtlita- 
@ion tor & persoza with developmental dlsa- 
bBlliLies should be designed I;o maximize the 
devaloprnentaJ potential of the person and 
should be provided in the setting that is 
least resPic hive of the person's personal 
liberty. 

(3)  The Federal Government and the 
States both have an obligation to msure fhal, 
public fundls are not provided l;o any insti- 
tutional or 0 t h ~  r@sldential pjogram for per- 
sons tvitfs. developmental disabilities that-- 

(A)  Dues not provide trentment, services, 
and habllbtaticpa which is appropriate to  the 
needs of such persoxls; or 
(B) Does not nzeet the following minimum 

standards : 
(i) Provisloxl of' a nourishing, well-bal- 

anced dai ly  diet to  the persons with dovelap- 
mental disabilities being served by the 
program. 

( t i )  Prov isron to such persons of appropri- 
ats and sufTicient medical and dental 
servlces. 

(Ui, Prollibiti~n oI,LBe use of physical re- 
straint on htllch persons unless absolutely noc- 
essrtry and prohibition of Lthe use of such re- 
straint as ar punishment or as a substitute for 
n habilit&kti2on progr8m. . 

(iv) Prohibition on the excessive use of 
chemical restraints on such persons and the 
use of such restraints as punishment or as a 
s~zbxtitutla for a habilitation program or in 
quantities thab interfere with services, tsewb- 
ment, or hakillcation Por such persons 
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( v )  Permimican fa 61088 relatives of such 
P@FSOE~S to visit tihem 8% re&80n8'Q;Pe? hours 
wft.hout psfoa: aastice. 
(dl Cmpliaace ,Mth wdeqnaM We m d  

saZ@%g stiandard'ds tw nmay Be pmm~lg&tM Qr 
%h,3~e %cl.eWry, 

(4) A l l  progf~ams for persons with, devel- 
opmental dlsabflittes should meef s t~nd~rds  
which w e  designed to assure the most; f&- 
vorable possible outcome for thwe served, 
and- 

( A ]  ln %he case of rssidential programs 
serving persons in need of comprehensive 
health?rel&ted, habilltative, or reht%kllitativ@ 
services, which are a t  least equivalent to 
those standards applicable t a  Intermediate 

P~cil i t ie~ for the mentally retarded 
promulgaka in regulations of fhe %cr&arg 
on Januaxy 17, $974 (39 FR pt. XI), appro- 
priah wben t&king into account the size of 
Ghs iz~stitt~tlons and the service delivery ar- 
rangements of the facilities of the programs; 

(33) ICa %la.@ c%% of ocher reddenLllaX pro- 
grams Pox persons with developmental dis- 
abilities, ~ h P c h  w8rue %hat; cmc; appropri- 
at@ to the needs of tlue persons being scrved 
by sxch programs, assure that bhe persons 
admitted to facflfties of such programs are 
persons whose needs can be met through 
seraces provldecl by sxick~ facilities, and as- 
se~re that: the Baciltties under such programs 
provBde for the hatmano car@ of %he xasldexxk 
of Vae f&cfli%ies .are snnltary, and protect; 
their rights; snld 

( C )  In the case of nonresidential pra- 
grams, which assme the care providecl by 
stlch programs Bs apprspriake "c bhe persons 
served by  the programs. 

Subpart D establishes the practice and 
procedure for hearings pertaining to 
State conformity with State glans for 
the developmentally disabled and with 
Federal requirementsu These regulations 
are Po~md ii? $ 8  1386.80 through 1386.112. 
The purpose of these rebcPUlations Is to 
creste in advance ~f any hearing, regu- 
lar procedures for the initiation of hear- 
&I@, for the dehxmhtlon of the req~pa- 
site notice and parties, and for the rules 
which will govern the conduet of the 
hearing itself and post-hearing actions 
of the parties and of the Presiding Of- 
ficer and/or Director of the Develop- 
mental Disabilities Oflice. 

The Department believes tliat these 
oteguhtions, which are followed by other 
agencies within the Department, such 
as the Social and Rehabilitation Service 
aaad the Administration an Aging (the 
lqtter 0x1 an CMZ ~ O C  basis), are fair to 
m;PB bhe ]bia~-l;ies concerned and prokct the 
h$erests of all potential parties with &he 
Beast amount of delay and expense can- 
s9stmt with t he  protection of the rights 
sf all concerned. 

Subpart A of pr~posed Part 1387 ad- 
dresses university amliated facilities and 
is divided ink two subdivlxions, ''Demon- 
s$roetJea~n and trdmg granb" and "Con- 
s$ruc$llw pxuogrm," Sections 138% ,9. 
$,Webugh 1387.4 dm1 with demcbnstra@i~r;a 
sand tmirnfng gmnts, The essentiad pw- 

w e  of them regulaB20m is ta bcor- 
porntie radmmenb sf P a t  6, Sub- 
pax% ;& ,af kh6 &&, a;s axnenddw The De- 

hB@v@ %h& little m t e ~ a  
la LWt cmtajxated in the s&$- 

ute is required 01" desirable for the w- 
pose @f imp1ememztW l;hb part of the Act. 
Xection 1387.2 4 ~ e s  detail what an ap- 
plication for a demonstration asld n 
traidnag gg"51,nt must conlain. Tile De- 
partment klievt3;s that GMs carries out 
the directive of section 122 (a) of the Act 
which requires the Secretary to establish 
the form and manner of making an ap- 
plication anxi of the required contents of 
rn application. Section 2387.4 is proposed 
fop the purpose of implementing what 
the Department believG to b.e the Con- 
gressional purpose of section 122(bj : Of 

sewed by repetition of that priority in 
the regulations, even though the statu- 
tory provision just noted Is clear. 

Subpwt 2 of Part B of the Act deds 
with constm~tiorn. programs and is im.9 
plemented h $ S  1387.10 through 1387.14 
01 the proposed regulations. Section 
1387.11 implements tfie: stahtory man- 
dhte found in sec tion 126 of the Act, as 
amended, which directs the 8ecretasy to 
establish the form and manner of sub- 
mitting an applicat10n and the informa- 
tion which such an application must 
contain. 

The puwpose of the rerndning regula- 
tions of this stz8;ravisim is to implement 
tho statubry directives found in Subpart 
2 of the Act, The Department bases these 
regulations en its belief that Iitble change 
is necessBry because the statute itself is 
clear w i a  respect to asswnnces that are 
required and the p t m e s  of the pro- 
~ P B M .  Section 1387.1 1, dealing with the 
form of the %pg?lplicstion, pro~ides that I t  
wilT be in such form and manner, and 
contain such inf~rrnation, as the Seere- 
tary may require. This Is based upan the 
Departmeat's belief that flexibility Ins xe- 
quired In the constmetion program, The 
applications will be expectled to clontaktl, 
as a  mi^^, however, the wUP"mces 
regarding consistency with the Stab 
plan, State planning cauncil resew, con- 
stmctla~xa s&mdasds, and other sbtanbn 
reqdrements detailed in 3 1387.13. 

Subpart 1% of Part 1387 pertains to spe- 
cial project grants. m e  purpose of this 
Subpart, which consists of the regxla- 
tions at $ 8  1387.20 through 1387.23, is t~ 
fncorposate into the sealations $he stat- 
trtory purposes for which such grants 
may be nxxkie set forth in section 245 
(a) of the Act. These provisions we 
based upon the N p ~ t m e n k p  belfef that 
the statuh elearly sets fo&h what m e  
acceptable px~$n~osm 01 specid project 
grants. 

Eligible applicmts are described in 
0 1387.22 and are limited to pub- 
lic and other nmpsofit agendes, orgsni- 
sr;rzetions, and PnstiWtlons. This defiaition 
Is ~wd;stenlk with, and iZMpXemn$s see- 
tion 145 la) af 'the Act. 
Section 1387,23 deals with the appli- 

cation content and the pxocedures f ~ r  
submitting a p p ~ a k f w .  The wrX;lcrse of 
this regullaWsn L to make cleax that the 
Secretary, through guidelines, has the 
authority to daborak on the content 
and procedures. The reason for leaving 
this to guidelines is that, since this St~b- 
part relates to s.pecillc app1icati~ns for 
special grq>Qwts, ss opposed b Statewide 
plans, greater diversity in 3?cf4rmissible or - 
required content is desirab3le; therefore 
criteria will be careiully developed. The 
Dt?partment believes &hat this can be ac- 
complished mre  &Iiciently through 
guidelines than thatou.gh ths reguhtory 
process, partiwk1;a,x"1~ rsince mideBines 
afford grater  flexfbility .to bth: the De- 
partment and the wplicant. 

Paragraph tbd, of P 1387.23 oi this 
proposed rqgulsLim expressly requires a 
copy of any Bpp1dc8tf~n for special proj- 
ect grant (other than pro;Eects qf national. 
significance) to be subrnitbd to $he State 
planning council for review and mm- 
meat in order t < ~  ensure kh&?i the pro- 
posed project is consistent with the State 
plan goals and obJ"bsed;3Eves m d  the com- 
prehensive p1;zuming and mornibrhng 
responsibilities of the State plannhkng 
councip. 

In swnmxy, many of these propwed 
' 

rulemaking provisions are restated from 
the Act. T h e  Department has sought to 
provide States a h  mzzximum flexibility 
within the t e r n  of the Act and to avoid 
imposiizg addlk-lonal burc2ens beyond 
those required 'by the law. The detailed 
provisions coneelms3ng the content of - 
State plans incla&dl in these proposed 
regulations are required by the statutq 
itself. 

Prior t.o the  adoption of the proposed 
regulations, csndderation will be given 
to any cornmen&, suggesfdans, or objee- 
tions thereto which me submitted In 
writing to the Director, Developmental 
Disabiai ties Ofbe, Departmend; of Nealth, 
Education, and Welfare, 3m C Street, 
SW., Washirngt;on, D.41. 20201, on or be- 
fore October 12, 197'6. Commmts received 
wLlZ be available for public inspection in. 
noom 3070, Mag. E, Switzer Buffding, 
of the Department's offices at 330 C 
Street, SW., Washington, D:C. 20201, on 
&Ionday through Friclay of each week 
from 8:  30 a.m. to 5 p.m. (202/245-0335). 
0335). 
(Catalog al' yedesP;l Domestic Assistance Pra- 
gram, 370s. 19.830 Developmental Disnbili- 
%ies-Baslo Support; 19.631 Bevelopnnenta3. 
msfL93flftIes--Sp(9e1a~1 Proj@c*, 13.632 Develop- 
meats a l l ~ ~ b ~ ~ t i ~ s - D e r n ~ m  t~"&;t;lon and 
a"Ĥ fib.Wng (Udwem%y AB1RPlahd E%dltties) 
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