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This issue of "Mental Retardation and the Law' features a detailed

di scussi on of att v. Stickney (now known as att v. Aderholt on
appeal ), and Burnhamv. Georgia--two inportant district court cases,
one of which affirmed and the other of which denied that nentally
retarded persons who are civilly commtted have a constitutiona

right to treatnent. These two cases were consolidated and heard

toget her on appeal before the U S. Court of Appeals for the Fifth
Crcuit in New Oleans on Wednesday, Decenber 6, 1972, and the appeals
argunment is summarized in the pages which follow As we go to press,

the Court of Appeals has yet to issue an opinion in either of these
cases.

Also featured is a discussion of the Donal dson and McDonal d cases.

Al t hough Donal dson concerns a mentally ill plaintiff rather than a
mentally retarded plaintiff, it is included because of its enornous
precedential value. Donaldson is the first case in which a patient
has successfully recovered noney damages on the theory that he was
involuntarily confined without treatment. MDonald is one of two
lowa Supreme Court cases in which a very controversial decision has
been made to deprive parents of their children on the basis that the
parents are nentally retarded and unable to provide a suitable home
envi ronnent.

Al together this issue contains updated information on or new reports
of 26 court cases.

Prepared by M. Paul Friedman, Fellow, Center for Law and Socia
Policy, and Managi ng Attorney, Mental Health Law Project, for the
Ofice of Mental Retardation Coordination
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FEATURE

GEORG A:  Burnhamv. Departnent of Public Health of the State
of Georgia, CGvil Action No. 16385 (N D. Georgia)

This class action, nodeled on the lines of Watt, was filed on March
29, 1972 before Judge Sydney Smith in the United States District
Court for the Northern District of Georgia. Plaintiffs in this suit
were or had been patients at one of the six State-owned and operated
institutions naned in the conplaint and operated for the diagnosis,
care, and treatnent of nmentally retarded or nentally ill persons
under the auspices of the Public Health Departnent for the State of
Georgia. Defendants in this case are the Departnent of Public Health,
the Board of Health for the State of Georgia, and Departnent and
Board nenbers and officials, the superintendents of the six naned
institutions; and the judges of Courts of Odinary of the counties
of Georgia, which are the courts specifically authorized by Georgia
laws to conmit a person for involuntary hospitalization. The com

pl aint, which is described nore fully in the June 9, 1972 issue of
"Mental Retardation and the Law," alleged violations of the Fifth,

Ei ght h, and Fourteenth Amendnents to the United States Constitution
and sought a prelimnary and permanent injunction and a declaratory
judgment simlar to those awarded in Watt. Defendants filed an

answer to plaintiffs® conplaint on April 21, 1972, and noved for
sunmary judgment.

On August 3, 1972, Judge Sidney 0. Smith, Jr. granted the defendants'
notion to dismss. Although Judge Smith recogni zed that persons
conmtted to Georgia' s nental institutions mght have a noral right
to effective treatnent, he disagreed with plaintiffs that Georgia
was under a legal obligation to provide such treatment. In his
opi ni on, Judge Smith gave two reasons why he lacked jurisdiction to
decide the case. Primarily, he found no |egal precedent for a ruling
that there is a federal constitutional right to treatnent. Wile
Judge Smith was aware of the Watt decision, he stated, "This court
respectfully disagrees with the conclusion reached by that court in
finding an affirmative federal right to treatnment absent a statute
so requiring." Moreover, the court interpreted the El eventh Amend-
nent to prohibit a federal court fromrequiring state expenditures
in an area controlled by state law Judge Smith further suggested
that treatnent of involuntary patients in mental institutions is

not a "justiciable issue"--i.e., not an issue capable of definition
and resolution by a court. Finally, he indicated that the establish-
nent and policing of individualized treatnent cannot be undertaken

by a court, and should be left to the discretion of the professionals
rendering services.




ALABAMA:  Watt v. Stickney, Civil Action No. 3195-N (MD. Ala.)

A full description of the District Court proceedings in Watt v.
Stickney is contained in the June 1972 issue of "Mental Retardation
and the Law." The history of this very inportant first right to
treatment case will not be repeated here. Briefly, developnments in

the Watt case since its reporting in the June 1972 issue have been
as follows:

On June 26, 1972, the district court denied a nmotion filed by

Appel | ant - Def endant Wl | ace for stay of execution and a notion for
an order of nodification of the district court's final order and
opi ni on of April 13, 1972, noting that " . . . the appeal seens
frivolous." Subsequently, on August 15, 1972, the Court of Appeals
for the Fifth Grcuit recognized the significance of the case and
ordered the appeal expedited.

The Fifth Crcuit granted the American Psychol ogi cal Association
Ameri can O thopsychiatric Association, American Cvil Liberties

Uni on, Anerican Associ ation on Mental Deficiency, National Associ a-
tion on Mental Health, National Association for Retarded Children,
and the Anerican Psychiatric Association leave to participate fully
in the appeal as amici curiae on the side of the plaintiffs bel ow
All of these groups were represented by comon counsel. Al so appear-
ing as amici in favor of affirmance of the district court's order
was the U S. Department of Justice. The Fifth Crcuit further
granted the States of Texas and Indiana |eave to participate as

am ci curiae on the side of defendants below (i.e., Governor Wall ace
and the State of Al abam).

Oral argunment was heard on Decenber 6, 1972, for over two hours.
Both the Watt and Burnham cases were heard by a three-judge pane
conposed of Judges W sdom Col eman and Bell. As we go to press,
this Fifth Crcuit panel has not yet issued a decision in these
cases.

ANALYSI S OF THE WYATT AND BURNHAM APPEAL ARGUMENTS

For the appeal of the Watt case, lawers for CGovernor WAll ace
and the State of Al abanma adopted the identical arguments which
had persuaded the Georgia court to dism ss the Burnham case.

Briefly, the argunents in both the Watt and Burnham appeal s
were as follows:




(1)

Both States argued that the adequacy of mental treatnent,
care and diagnosis afforded involuntarily commtted
patients in state-supported institutions does not involve

a right or imunity protected by the Constitution and |aws
of the United States. The States' position was relatively
sinmple. Nowhere in the Federal Constitution is the right
to treatnent expressly provided for. Nor, according to the
States, is there any significant |egal precedent which
interprets the Federal Constitution as inplicitly guarantee-
ing such a right. The defendant States argued that an
earlier semnae right to treatnment case heavily relied upon
by plaintiffs--Rouse v. Caneron (decided by Chief Judge
Bazel on of the U S. Court of Appeals for the District of
Col unbi a) - -was based upon explicit language in the District
of Colunbia statute. Although the Rouse case suggested
that absent a statute expressly providing for treatnent, a
serious constitutional issue would be raised by involuntary
confinement of nmental patients without treatment, it did

not actually reach and decide this issue.

Plaintiffs' response was that there is absolutely no
precedent other than the Burnham case itself for the
proposition that involuntarily confined patients do not
have a right to treatment, and that with little case |aw
there is on the subject strongly suggests that there is
such a right. Plaintiffs stressed that there are three
basic constitutional provisions which arguably establish
aright to treatnent:

(a) Due Process--The 14th Amendnent states that no person
can be deprived of liberty without due process of |aw
This provision has been interpreted to require that govern-
mental action affecting individual liberties be consistent
with "fundamental fairness."” Applying the due process
clause to the situation of a mentally handi capped person
who had been involuntarily confined, the Supreme Court
recently stated that the nature and duration of confine-
ment nmust bear a reasonable relationship to the purpose

of his conmitment. Since a nentally handi capped person
subject to civil conmitnent is denied the full range of
procedural safeguards made available to crimninal defen-
dants, and since the nmentally handi capped person can be
confined for an indefinite termeven though he has

conmitted no crimnal act, fundanmental fairness requires
that treatnent--and not mere custody--be the necessary



quid pro quo for his loss of liberty. As the D strict
Court in Watt stated:

Adequate and effective treatnent is constitutionally
requi red because, absent treatnment, the hospital is
transforned 'into a penitentiary where one could be
held indefinitely for no convicted offense.’

(b) Equal Protection of the Laws--The 14th Anendnent al so
prohibits denial to any citizen or group of citizens of
equal protection of the laws. Under this Constitutiona
provi sion, courts nmust scrutinize classifications of citi-
zens to assure that such classifications are reasonable.
Classifying certain persons as "nentally handi capped" and
subsequently depriving themof their liberty is reasonable
only if treatnment is provided. Even in those states where

the nentally ill nust also be "dangerous" before comm tnent
is authorized, treatnent remmins a necessary trade-off
for involuntary commtnent. |If treatnent is not afforded

then the entire systemof classification is unreasonable
and the nentally handi capped are denied equal protection,
because they alone are picked out for "preventive deten-
tion" while all other dangerous people who have not
actually commtted crimnal acts are allowed to remain
free.

(c¢) Cruel and Unusual Punishnent--The 8th Anmendnment pro-
hi bits cruel and unusual punishnment. The Supreme Court
has held that punishing a sickness as if it were a
crimnal offense violates this prohibition. Since civi
conmitnent of a nentally handi capped person wi thout treat-
ment anmounts to punishing himfor his sickness, such
commitment violates the 8th Amendment.

A second, nore narrowWy franed, version of the 8th Amend-
ment argunent follows from anal ogous cases on prison con-
ditions. The conditions in Alabama's nental institutions
--the physical deprivation, the lack of basic sanitation
the overcrowdi ng, the lack of physical exercise, the

i nadequate diet, the unchecked violence of inmates agai nst
each other and of enployees against inmates, the |ack of
adequat e nedi cal care and psychiatric care, the abuse of
solitary confinenment and restraint--all bear a close resem
bl ance to conditions which have been held to violate the
8th Anendnent in cases involving convicted crimnals and
persons accused of crinme. It follows, therefore, that
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(4)

action. The defendant States argued that the establish-
ment and policing of the individualized treatment required

by the Rouse case cannot be undertaken by a court. According
to the defendant States, a court should not and cannot

choose anobng the vast array of psychotherapies in order to
assure that constitutionally adequate treatnment is provided.
As the States observed, the proper therapy or habilitation
plan for one patient or resident might be contraindicated

for anot her.

The plaintiffs and am ci countered with the argunent that
this objection rested upon a m sunderstanding of the Watt
approach. The enphasis in Watt had been upon assuring
the exi stence of those conditions which are a prerequisite
to any kind of therapy or habilitation—a humane physica
and psychol ogi cal environnent, qualified staff in adequate
numbers, and individualized treatnment plans. Plaintiffs
argued that under this approach, the court is not required
to choose one specific formof treatnment or habilitation over
anot her, but nerely assures that there will be a range of
adequate treatnment or habilitation alternatives avail abl e,
whi ch persons rendering direct services can choose from
Thus, according to plaintiffs, if the goal is to assure
the existence of the preconditions necessary for m nimnmm
adequate treatnent, rather than adequate treatnment itself
for a particular resident, a class action is perfectly
appropri ate.

Anot her argument against right to treatnment class actions
put forth by both the State of Al abama and the State of
Georgia was that the kind of order rendered by Judge John-
son in Al abama violates the sovereignty of the State
guar ant eed under the El eventh Amendnment of the Federa
Constitution. Assuming that the right to treatnent is
provided for, if at all, by state statutes and is not to
be found in the United States Constitution, the Eleventh
Amendnment (designed to insure state sovereignty) would
protect the state fromhaving to appear in federal court.
Both States appeared to concede that if there were a federa
constitutional right to treatnment, then a defense by the
State that it |acked the necessary financial resources to
provi de such treatnment, would not be acceptable. And both
States conceded further that, if the right to treatnent
were a federal constitutional right, the El eventh Amendnent
woul d not protect the State frombeing sued in a federa



(5)

district court, assuming it had denied this right to its
resi dents.

Plaintiffs and anmici on the side of plaintiffs argued, of
course, that the right to treatnent was a Federal Consti -
tutional right, and that for this reason the States

El eventh Amendnment argument was invalid.

The States argued further that a kind of decree rendered by
Judge Johnson in Al abama constituted a serious and illega

i nfringement upon the functions of the legislature. For
exanple, the State of Al abama argued that the cost of inple-
menting the m ni num standards set forth in the Johnson
decree would require capital expenditures of sixty-five to
seventy mllion dollars, a sumequal to nore than half of
the State's present general fund. The State of Al abama
argued further that in usurping a characteristically |egis-
lative function, the federal district court had failed to
give sufficient consideration or recognition to other

equal ly inportant demands on the State's revenue, such as
the need to provide old age pensions, welfare paynents for

i ndi gents, the building of nodernized hi ghways, etc. Such
deci sions, according to the State of Al abama, are a natter
of policy suitable for legislative rather than judicia
determnation. Only a legislature can decide whether it is
nore inportant to provide a "subsistence pension for elderly
havi ng no other income than to provide expensive psychiatric
treatnent and other services to patients at nmental institu-
tions."

The position of plaintiffs on the "invasion of |egislative
domai n" issue drew upon existing precedent from anal agous
cases in related law areas. Plaintiffs argued that where

a basic constitutional right is involved, the case lawis
clear that |ack of adequate funds is not an acceptable
excuse. Plaintiffs relief upon cases in the prison area

whi ch stress that even convicts are human beings with basic
human dignity and prohibit certain kinds of solitary confine-
ment and other extrenme deprivations as constituting crue

and unusual punishment. The gist of these cases is that it
is entirely up to a state whether to maintain a prison system
at all, but once it has decided to run a prison system (or

by anal ogy here, a nmental institutional systen) it must run
it in a way which is consistent with basic constitutiona
protections.



(6)

A last issue, not directly related to the right to adequate
treatment, but very inportant nonethel ess for the devel op-
ment of such cases in the future, was whether the attorneys
for the plaintiff class in the Watt case were entitled to
an award of attorneys' fees to be assessed against the
defendants. In its order to June 1972, the district court
in Watt had awarded three |awers representing the plain-
tiffs approximately $37,000 for attorneys' fees and
expenses incurred in representing the plaintiffs during the
previ ous one and one-half years. According to the State of
Al abame, the general rule is that in the absence of a con-
trary provision of statute or a contrary requirenent of
applicable state law, the prevailing party in an action in
federal court is not entitled to recover counsel fees.
Plaintiffs stressed that legal issue is in an evolving
stage. They stressed that fees had already been awarded

i n anal ogous cases both where a plaintiff acts as "private
attorney general" to enforce a strong national policy and
where a plaintiff has successfully maintained a suit that
benefits a group of others in the sane nanner as hinself.
Plaintiffs further argued that there had been "bad faith"
on the part of the defendants in denying themtheir consti-
tutional rights and that this factor had been taken into
account in other cases where courts had awarded attorneys
fees. The essence of plaintiffs' argunment, supported by
the amici groups on plaintiffs' side, was that since nost
of the involuntarily committed nentally retarded are cut
off by the nature of their problemand their confinenent
fromaccess to neani ngful |egal representation, the court
shoul d invoke its inherent equity powers to allow attorneys'
fees so as to encourage private |lawers to serve as counse
for this otherwi se sadly underrepresented group.




NEW CASES

Rl GHT TO TREATMENT

FLORI DA: Donal dson v. O Connor, Civil Action No.
(decided by the Federal District Court in Talla-
hassee, Florida, on Novenber 28, 1972)

While this case concerns a nentally ill rather than a
nentally retarded person, it is included because of its
enornous precedential significance. Donaldson is the first
case ever in which a former nental patient has been permtted
to sue for (and has subsequently been awarded) nopney danages
for being deprived of his liberty without treatnent. Prior
to this decision, only habeas corpus and injunctive relief
have been awarded in such situations. The case survived two
notions to dismiss and went to trial on November 28, 1972
After deliberating for two hours and fifteen m nutes, a
federal court jury in Tallahassee awarded the plaintiff

$38, 500 danmges, to be assessed personally against the
Superintendent of his hospital and his treating physician

In its charge to the jury, the court instructed that:

"the burden was upon the plaintiff to establish by
a preponderance of the evidence that the defendant

doctors confined plaintiff against his will, know
ing that he was not nmentally ill or dangerous, or
knowing that if nentally ill he was not receiving
treatnment for his alleged nental illness."

The court also instructed the jury:

"that a person who is involuntarily civilly commtted
to a nental hospital does have a constitutiona

right to receive such individual treatnent as wl|l
give hima realistic opportunity to be cured or to

i nprove his or her nental condition.”

Finally, the judge instructed the jury that in order to
recover, the plaintiff did not have to prove that defendants
acted in bad faith or maliciously. He sinply had to prove
that he was not dangerous, and received only custodial care,
all of which was known to defendants.

Def endants have filed an appeal in this case.
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M NNESOTA: Welsh v. Likens, 4-72 Civ. 451 (D. Mnn.)

This class action brought on behalf of residents at six

state hospitals for the nentally retarded is very simlar

to Watt, with one inmportant exception. |In addition to the
al l egations that defendants have failed to provide plaintiffs
with a constitutionally required mininmal |evel of habilita-
tion and with less restrictive alternatives to institution-
alization as required by the due process clause of the Four-
teenth Amendnent to the United States Constitution, plaintiffs
al so assert that they have been required to work at non-
habilitative tasks in the institutions for nom nal wages in
violation of the Fair Labor Standards Act, as amended, 29

U S C 8201 et seq. Plaintiffs have subnmitted interroga-
tories to the defendants and anticipate further pre-tria

di scovery in the imediate future. No trial date has yet
been set.

Rl GHAT TO PUBLI C EDUCATI ON

CONNECTI CUT:  Seth Kivell, P.P.A v. Dr. Bernard Nenoitan, et.
al ., No. 143913, (Superior Court, Fairfield
County, Connecticut, July 18, 1972)

This "right to education"” suit was brought by the nother of

a 12 year old child who has been a "perceptual ly handi capped
child with learning disabilities" since before February 1970.
The suit sought both a mandanus directing the defendants--
menbers of the Stanford, Connecticut Board of Education--to
performtheir duties towards the mnor in accordance with state
statutes mandating special education for an exceptional child
and noney damages agai nst the defendants for reinbursenent of
tuition expended by the nmother for an out-of-state educational
facility. |In a decision issued July 18, 1972, Judge Robert
Testo found for the plaintiffs on both counts noting that in
response to plaintiffs' earlier admnistrative actions the
state comm ssioner of education had infornmed the superintendent
of the Stanford Board of Education that the program offered

to the plaintiff for the school year 1970-71 by the defendants
woul d not have net the plaintiff's special educational needs.

However, the court was careful to linit the scope of its
hol di ng. Judge Testo wrote:

"This Court will frown upon any unilateral actions
by parents in sending their children to other
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facilities. If a programis tinely filed by a |ocal

boar d of educati onandi saccept edandapprovedbyt hestat eboardof educati on, then
parents to accept said program A refusal by the

parents in such a situation will not entitle said

child to any benefits fromthis court."

NEWYORK: |In the Matter of Peter Held, Cvil Action No.
H2-71, H10-71, (Famly Court of the State of
New Yor k, County of Westchester, Novenber 29,
1971)

This "right to education" case was first filed in January
1971 by the nother of an 11 year old handi capped child. On
Novermber 29, 1971, the court granted the cost of providing
for the special education of the child in accordance with
the provisions of Section 4403 of the New York State Educa-
tion Law. An initial decision in this case in June 1971
ordering the State of New York and the Gty of M. Vernon
to pay plaintiff's private school tuition had been vacated in
August 1971. A new trial was ordered because the court had
| acked jurisdiction over the Gty of M. Vernon, plaintiffs,
having failed to neke a valid service of process upon the
city. In the second trial, the City of M. Vernon and its
School District were properly naned as defendants along with
West chester County.

In his decision, Judge Dachenhausen noted that before the
plaintiff began to attend a private special education
facility in New York City the 11 year old child's reading

| evel was recorded at only 1.5 despite 5 years of public
education. |In the year since he entered the private schoo
he raised his reading |evel by about 2 grade |evels.
Further, the court noted that the Superintendent of the M.
Vernon Public Schools certified that the special facilities
avai l able at the private school were not available in Held's
home school district.

NORTH CAROLINA: Crystal Rene Hamilton v. Dr. J. lverson
Ri ddl e, Superintendent of Western Carolina
Center, Civil Action No. 72-86 (Charlotte
Division, WD. of North Carolina)

This case was filed on May 5, 1972 in the Charlotte Division
of the Western District Court of North Carolina on behal f of
Crystal Rene Ham Iton—a nentally retarded 8 year old--and
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all other school age nentally retarded children in North
Carolina. Defendants include the Superintendent of the
Western Carolina Center, a State institution for the mentally-
retarded; the Secretary of the North Carolina Departnent of
Human Resources; the State Superintendent of Public Instruc-
tion; and the Chairnman of the Gaston County Board of Educa-
tion.

When she was adnmitted to the Western Carolina Center in
Novenmber 1971, Crystal had received only nine hours of
publicly-supported training. She was adnmitted to the Center
"under the provision that she would be able to remain in
said Center for a period of only six months, after which tine
it would be necessary for her to return to her hone and be
cared for by her parents." The conplaint alleged that the
parents were unable to provide "this care and treatnent,"
that the State does not have other facilities to provide the
care, and the Center administrator has notified Crystal's
parents to take her hone.

The legal basis of the conplaint in this case is that the
State, through its board and agencies, "has failed to provide
equal educational facilities for the plaintiff and has denied
to her access to education and training . . " The North
Carolina statute "guarantees equal free educational oppor-
tunities for all children of the State between the ages of
six and twenty-one years of age." Also at issue is the
classification schenme used by the State which "selects some
students as eligible for education and some as not "
Further, the conplaint argues that the State's practice

of making financial demands upon the parents of mentally
retarded children for the care and treatment of their
children is a denial of equal protection to these children

The defendants in this case were given until Decenber 1, 1972
to provide the judge with information concerning their
activities on behalf of the educable retarded. This order

was nmade in conference, orally, and was never dictated

Sone of the information has been provided, and the rest will
be coming in shortly, fromthe 150 public school units in
North Carolina. The judge wants to narrow the factual context
of the case for the three-judge panel which has been convened.
This case has been consolidated with the case of North Carolina
Associ ation for Retarded Children, James Auten Moore v. State
of North Carolina (See update bel ow).
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W SCONSIN: M ndy Linda Panitch, et. al. v. State of Wscon-
sin, Gvil Action No. 72-L-461 (U S. District
Court, W sconsi n)

This suit is being brought against the State by M ndy Linda
Panitch as representative of a class of children "who are
mul ti - handi capped, educable children between the ages of
four and twenty years, whomthe State of Wsconsin through

| ocal school districts and the Departnment of Public Instruc-
tion is presently excluding fromand denying to, a program
of education and/or training in the public schools or in
equi val ent educational facilities."

At issue in this action is a Wsconsin statute and policy
enabl i ng handi capped children to attend "a special school,
class or center" outside the State. Wen this occurs, and
dependi ng upon the popul ation of the child' s residence,
either the county or school district is required to pay the
tuition and transportation. State policy limts the enroll-
ment of children under this act to "public institutions."

The original conplaint alleges that the plaintiff and menbers
of the class are denied equal protection of the |aws since

the "defendant does not, either through local school districts
or the departnment of public instruction, provide any facility
within the State to provide an education and/or training to
plaintiff and other menbers of the class."” This violation

of the laws, it is alleged, occurs even though specia
education prograns are avail able outside the State. Plain-
tiffs seek declaratory relief, injunctive relief, and costs.

In an anended conplaint, the plaintiff, as a representative

of her class, is suing three defendants: the State, the
State Superintendent of Public Instruction, and a |oca

public school district, individually and as a representative
of the whole class. The attorneys could not agree whether

the named plaintiff and named defendant public school district
were proper representatives, or on the definition of the
class of educable retarded plaintiffs or the class of |oca
school districts. They therefore noved for a determ nation

of the classes. Judge CGordon, in m d-Novenber, found the
plaintiff to be representative of her class of all educable,
handi capped children between the ages of four and twenty that
are being denied education at public expense. In addition, he
found the public school district to be a fair representative
of its class.
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(As an interesting aside, the judge in this case spoke in
open court about the problens that he as a parent had in
pl aci ng hi s handi capped children a few years earlier. He
asked if any parties desired himto disqualify hinself,
but none did).

MARYLAND: Maryl and Association for Retarded Children
Leonard Branble, et. al. v. State of Maryl and
et. al., Gvil Action No. 72-733-K (U S
District Court, Maryland)

A class action suit has been brought by the Maryland Associ a-
tion for Retarded Children and 14 nentally retarded children
against the State of Maryland and its state board of educa-
tion, state superintendents of education, secretary of health
and nental hygiene, director of the nental retardation

adm ni stration, superintendents of state institutions, com

m ssioner of the mental health adm nistration, and |oca
boards of education for their failure to provide retarded

or otherw se handi capped children with an equal and free
public education.

As in other right to education cases, the conplaint enphasizes
the inmportance of providing all persons with an education

that will enable themto become good citizens, achieve to

the full extent of their abilities, prepare for later train-
ing, and adjust normally to their environnent. It is further
argued that "the opportunity of an education, where the state
has undertaken to provide it, is a right that nust be nade
available to all on equal terms."

The plaintiffs allege that the state's tuition assistance
program provides insufficient funds to educate these children
and thus parents are forced to use their own resources.
Another allegation is that the state when maki ng pl acenent
deci sions does not provide for notice and procedural due

pr ocess.

The plaintiffs are seeking declaratory and injunctive relief,
including a 60-day order for free, publicly-supported educa-
tion with appropriate structure and guidelines to guarantee
that the individual child s needs are met. They further
seek conpensatory education for those children fornerly
excluded from school, and appoi ntnent of a master
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Now in a discussion stage, this case will have a nore permanent
schedul e assigned in January. One defendant has filed an
answer .

NEW YORK:  Pi ont kowski v. John @unning and The Syracuse School
District (filed with the Conm ssioner of Education
for the State of New York on August 4, 1972)

This class action, filed with the Commi ssioner of Education for
the State of New York against the Syracuse Board of Educati on,
charged the Board with failure to educate over 40 "trainable
mentally retarded"” children. Lawers for plaintiffs had

spent six nonths investigating the city's policy of excluding
this group of children and had net with the mgjority of
parents to consider possible legal action.

On August 22, 1972, attorneys for the Syracuse City Board of
Education filed a respondant's brief with the Comm ssioner of
Education in which they admtted to each of plaintiffs'

al l egations, with only one exception. The respondants agreed
that the children cited as plaintiffs, along with approximtely
twenty other children (they denied that they were as many as
forty), were entitled to public school education. The School
Board instructed its staff to imediately open classroons for
this group of 22 children. Plaintiffs' lawers are currently
concerned with inplenentation of the School Board's instruc-
tion and specifically with outreach efforts to identify other
mental ly retarded children who have been excluded from public
education in New York and who are entitled to such education
under the School Board's deci sion.

RI GHT TO FAI R CLASSI FI CATI ON

MASSACHUSETTS: Stewart et. al. v. Philips et. al
Action No. 70-1199-F (D. Mass.)

., Gvil

This suit attacks the classification nethods enployed by the
Bost on school system for placing mentally retarded children
in special education classes. The seven naned plaintiffs,
found to be not retarded by independent psychol ogi cal eval ua-
tions, were all placed in retarded classes on the basis of

a single 1Qtest. The suit alleges that irreparable harm
has been caused by the stigna and "by the nature of the
instruction given. The renedies sought are damages and the
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establi shment of a Commission on |ndividual Education Needs.
Made up of public organizations, private organizations and
parents, the conmi ssion would oversee a proposed testing
procedure detailed in the conplaint. All children presently
in special education classes woul d be retested.

The original judge in this case has retired, and the time
for discovery under his order has expired. Now pendi ng
before the new judge are notions to enlarge the tine for

di scovery, for dismssal, and for summary judgnent. Boston
is claimng that new regul ations have settled the case, but
the plaintiffs are not satisfied with the inplenentation of
t hese regul ati ons.

CUSTODY

IOM:  In the interest of: Joyce McDonald, Melissa MDonal d,
Children, and the State of lowa v. David MDonal d and
Di ane McDonald, Civil Action No. 128/55162 (Iowa
Suprene Court, Cctober 18, 1972); and

In the Interest of: George Franklin Al sager et. al.
and the State of lowa v. M. and Ms. Alsager, Quvil
Action No. 169/55148 (Suprenme Court of lowa, Qctober
18, 1972)

These two cases open up the new subject nmatter category of
child custody problens for "mental retardation and the law"
In the McDonal d case, David McDonald, 24, and his wife

Di ane, 21, were adjudged unfit to care for their four year
old twins, Melissa and Joyce. The lowa Suprene Court ruled
that these twin girls should be taken fromtheir parents
because the nother's intelligence quotient was so |ow that
she could not give themproper care. |In so doing, the lowa
Suprene Court upheld a decision by the Scott County Juvenile
Court of August 1970 which separated the parents fromtheir
daught er s.

A Scott county juvenile probation officer had filed a
petition seeking termnation of the relationship in which
it was alleged the relationship should be termnated as
the parents were unfit by reasons of conduct found by the
juvenile court likely to be detrinental to the physical or
mental health or norals of children as defined in Section
232.41(2) and (d) of the lowa Code and for the further
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reason that followi ng an adjudication of dependency,
reasonabl e efforts under the direction of the court had
failed to correct the conditions leading to the term nation

After hearing evidentiary testinmony, the Juvenile Court

found that Ms. MDonald could not provide the twins "the
stimulation in her home that they nmust have to grow and
develop into normal, healthy children.” Intelligence tests
given the parents by Davenport school officials indicated
that the husband had an 1.Q of 74 and the wife had an 1.Q

of 47. The twi ns, who have lived in foster homes since they
wer e about seven nonths old, were also tested and were

found to be not retarded. Lower court testinony by nurses
and social workers who had visited the MDonal d hone before
the girls were placed with foster parents indicated that

the twins were then "pale" and just "uiresponsive." These

wi tnesses testified that while Ms. MDonald could handle the
bat hi ng and feeding of her children, they doubted whether she
coul d make decisions on whether they were ill. Wtnesses
further testified that Ms. MDonald had a |ack of concern
about the twins, but that this was not true of the husband
The McDonal d's attorney argued that no evidence was presented
that the parents were guilty of imoral conduct, intoxication,
habi tual use of narcotic drugs or other habits that were
likely to be detrimental to the children. But the Supreme '*
Court found that the primary consideration in such a custody
hearing is the welfare and best interests of the children

and that the presunption that the best interests of children
are served by leaving themwith their parents have been
rebutted in this case. The eight justices of the |owa Supreme
Court who sat on this case en_ bane concurred unani mously in
the decision, which held that the State "has the duty to see
that every child within its borders receives proper care and
treatnment."” The court's opinion made no further comment on
what it would consider a proper parent-child relationship or
upon the role which the State should assume in measuring the
fitness of parents to provide "proper care and treatment."

The McDonal d opi nion appears to involve some m sconceptions
about the nature of mental retardation and al so raises sone
vexing policy considerations. The lowa Supreme Court, for

i nstance, relied upon testinony of Ms. Cl anton, a deputy
probation officer, before the juvenile court that evaluation
tests administered to the children "disclosed the children
were not retarded but needed |ove and affection and woul d
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probably regress if placed back in the original home."
According to the lowa Suprene Court, "it was Ms. danton's
opinion that a personwith a lowl.Q did not have the sane
capacity to love and show affection as a person of norma
intelligence." The witer knows of no "evaluation" test
which is constructed to disclose whether a nmentally retarded
person woul d "probably regress if placed back in the origina
home" and al so questions the generalization that a person with
a lowl.Q does not have the sanme capacity to show |l ove and
affection as a person of a normal intelligence. Al so troubling
is the court's failure to consider less drastic alternatives
to separating the children fromtheir parents and offering
them for adoption. According to the lowa Suprenme Court, "as
the witness David repeatedly expressed the desire to have the
twins returned to himand his wife. He testified he had had
experience in bathing and feeding his nother's small children
and declared a willingness to help with the children in the
evening after com ng home fromwork. He told of an arrange-
ment made with a 25 year old lady who lives across the hal
fromhis apartment to help take care of the twins and a third
child born to this marriage for the first fewnonths in order
to get the children on schedule and assist his wife and teach
her how to care for the children in the event the children
were returned to the McDonald home." Fundanental issues
raised by this opinion are the nature and limts of a State's
right and obligation to scrutinize and separate a fanmly as
"parens patriae" when such powers may conflict with the
parents' right to privacy and with the presunption that
parents and not the State will raise children and nake basic
deci sions about the child' s best interest.

On the sane day as it decided the MDonald case, the |owa
Suprene Court al so decided the Al sager case, in which it
uphel d an earlier ruling by the Cook County juvenile court
whi ch took protective custody of the Al sager's five children.
The juvenile court held that "while the Al sagers do |ove
their children," neither have "the capacity nor training nor
willingness to learn to understand the needs of children.”
The lowa Suprene Court held "the material facts can be said
to be identical (with those of the MDonal d case) except to
add the finding that the tragic deficiencies of both fanilies
in this case appears to have resulted in nore harmto the
children . . W are precluded fromattenpting to achieve a
justice as desired by the unfortunate parents by working a
cruel injustice on the children."
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UPDATED | NFORVATI ON ON PREVI OUSLY REPCORTED CASES

Rl GAT TO TREATMENT

NEW YORK: New Yor k Association for Retarded Children, et. al.
v. Rockefeller, 72 Civil Action No. 356; and
Patricia Paresi, et. al. v. Rockefeller, 72 Gvil
Action No. 357 (E. D r.Y.)

On June 30th a notion for prelimnary relief was filed, sup-
ported by a 102 page brief, 500 pages of pre-trial deposition
testimony from defendants, massive affidavits fromplaintiffs?
expert witnesses, and nunerous exhi bits obtained through pre-
trial discovery. The notion was argued during four days of
extensive testinmony in Decenber. The hearings were adjourned
until January 9, at which time the State concluded its case.

MASSACHUSETTS: Ricci, et. al. v. Geenblatt, et. al., Cvil
Action No. 72-469F (M D. Massachusetts)

This class action has been assigned to visiting Judge Real of
Los Angeles. In Novenber 1972, he heard argunments on the
plaintiffs' notion for certification as a class action and the
def endants' notion for summary judgnent in light of the Com
prehensive Care and Treatment Plan for Belchertown State
School, filed by the plaintiffs in June. No action has yet
been taken on either of these notions or the earlier contenpt
petition filed by plaintiffs with regard to the defendants
failure to conplete the medi cal exami nations of the residents
of Belchertown State School in the tine required by the
court's order of February 11, 1972. Extensive discovery has
al ready been undertaken by plaintiffs. As of the middle of
Decenber, the concerted effort to reach a consent decree

t hr ough negoti ati on appears to have fail ed.

GEORG A:  Burnhamv. Departnent of Public Health of the State
of CGeorgia, Gvil Action No. 16385 (N. D. Georgia)
(See feature, p. 3).

ALABAMVA:  Watt v. Stickney, Cvil Action No. 3195-N (MD.
Ala.). (See feature, p. 3).

ILLINO S: Vheeler et. al. v. ass et.' al., Cvil Action No.
17-1677, (U.S. Court of Appeals, 7th Crcuit)

This case was argued on Cctober 19, 1972, before a three-judge
panel of the Seventh Circuit. The opinion has not yet been
handed down.
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ILLINOS: Riveraet. al. v. Waver et. al., CGvil Action No.
72C135 (D. 111.)

Plaintiffs in this case disnissed their own district court
conmplaint. The reason is that virtually the same relief sought
was obtained in State court in the case of In the Interest of
Mary Lee and Panel a Wesl ey. A conprehensi ve August 29, 1972
order gave institutionalized children who were wards of the
State the right to leave if they wanted to and further affirned
the State's responsibility to find places for them An

el aborate systemof reporting was set up and the plaintiffs'

| awyers were appointed as child advocates for 200 children. They

are now preparing a lengthly report to the court in preparation
for a possible right to treatnent case.

Rl GHT TO COWMPENSATI ON FOR | NSTI TUTI ON MAI NTAI NI NG LABOR
FLORI DA: Roebuck et. al. v. Florida Departnent of Health and

Rehabilitative Services et. al., Cvil Action No.
TCA 1041 (N.D. Fla., Tallahassee Division)

Def endants in this case noved for dismissal. The court re-
guested nore briefs and held two oral argunents, then reserved
j udgnment on defendants' notion. Interrogatories have been
served by plaintiffs but not all of their questions have been
answered. Plaintiffs will rephrase the interrogatories,
limting some broad ones, and are considering filing a notion
for data on peonage priorities throughout the whole State.

In addition, the plaintiffs are conducting infornmal interviews.

TENNESSEE: Townsend v. Treadway, Commi ssioner, Tennessee
Departnent of Mental Health, Cvil Action No.
6500 (D. Tenn.)

The trial, previously set for Cctober 2, 1972 was continued
and is now set for March 1973. |In August 1972, the plaintiffs
noved for certification as a class action, but no decision

has yet been nade on this notion by the court. At present
negoti ations on a proposed settlenent are taking place.

RI GHT TO PUBLI C EDUCATI ON

M CHI GAN: Harrison et. al. v. State of Mchigan et. al.,
Civil Action No. 38557 (E.D. M chigan)

This case was di sm ssed on notion due to nootness. There
exists in Mchigan a statute requiring mandatory education
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for all handi capped children, which will becone effective
in Septenber 1973. The court ruled that it couldn't devise
a plan or inplement a plan sooner than that date. |In dis-
nm ssing the conplaint, the court held for the first tine in
M chi gan that the handi capped have an equal protection
right to education. The attorneys feel that this order wll
shape the controversy for the fall if the statute is not

i mpl enent ed.

W SCONSIN:  Marlega v. Board of School Directors of Gty of
M | waukee, Civil Action No. 70-C-8 (E.D. Wse.)

This case is closed. 1In a new case, the Mrlega procedures
on disciplinary transfers are being nodified by a consent
decr ee. o b

NORTH CAROLI NA:  North Carolina Association for Retarded
Children, Inc., James Auten Moore, et. al.,
v. The State of North Carolina Departnent
of Public Education (E.D. N.C., Raleigh
Di vi si on)
Def endants in this case have noved to dissolve the three-
judge panel clainmng a |lack of federal jurisdiction. The
court has not yet ruled on this notion.

NEW YORK: Reid v. Board of Education of Gty of New York,
Cvil Action No. 71-1380 (S.D. New York)

Pursuant to the Second Circuit Court of Appeals decision

on abstention, plaintiffs filed with the State Conm ssioner

of Education. Plaintiffs' clains are basically the sane, with
state constitutional clains added. A hearing is expected to
take place in January, but the exact date has not yet been
set. The Conmissioner's only action thus far has been to

deny tenporary relief.

CALI FORNI A: Lori Case, et. al. v. State of California,

Departnent of Education, et. al., CGvil Action
No. 191679 (Cal. Superior Court, Riverside
County)

A factual hearing was held on Septenber 5, 1972. On Decenber
11, 1972, Judge E. Scott Dales issued a Notice of |ntended
Deci sion denying plaintiffs relief. The court said that
plaintiffs' case was without nmerit and that a preponderance
of the evidence supported a finding for the defendants.
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Plaintiffs have requested the court to issue its Findings
of Fact and Conclusions of Law and intend to nove for a
new trial.

RI GHT TO FAI R CLASSI FI CATI ON

LOU SI ANA:  Lebanks et. al. v. Spears et. al., Gvil Action
No. 71-2897 (E.D., La., New Orleans Division)

In June, plaintiffs amended this conplaint to include the
Loui si ana Departnent of Hospitals and the Louisiana Depart -
ment of Education. In turn, these two new defendants
filed a third-party conplaint against the United States
Department of HEWand the United States Comm ssioner of
Education alleging that the Federal Government has the
primary duty to accord to all United States children an
education suited to their needs. This conmplaint is based
bot h upon the due process and general welfare clauses of
the U.S. Constitution, Title |I of the Elementary and
Secondary Education Act, and the new defendant's position
that Title | violates the Due Process C ause and the Fifth
Amendnent on equal protection grounds. The trial was set
for November but upon the request of defendants was
continued until April 1973.

CALI FORNI A:  Larry P., MS., MJ., et. al. v. Riles et. al.
Cvil Action No. G 71-2270 (N.D. California)

In June 1972, the Court entered a prelinmnary injunction
enjoining the State of California fromusing 1.Q tests for
pl acing black children in classes for the educable nentally
retarded. The plaintiffs are presently involved in discovery
in preparation for the trial on the request for a pernanent

i njunction.

CLOSED CASES REPCRTED | N EARLI ER | SSUES OF
"MENTAL RETARDATI ON AND THE LAW

Rl GHAT TO EDUCATI ON

PENNSYLVANI A:  Pennsyl vani a Associ ation for Retarded Children,
Nancy Beth Bowran et. al. v. Comonweal th of
Pennsyl vania, David H. Kurtzman, et. al.,
CGvil Action No. 71-42 (3 Judge Court E.D. Pa.)




DSTRCT CF COLUMBIA MIls v. Board of Education of the
Dstrict of Colunbia, Qvil Action
No. 1969-71 (D strict of Col unbia)

B. OGOW TMENT LAV

I NDI ANA: Jackson v. Indiana (U S. Supreme Court, No. 70-
5009), 39 Law \Wek 3413; 40 Law Week 3247, 3256,
Sip Qinion, June 9, 1972.
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