
Juries and the 
Disabled 

Hon. Donovan W. Frank and 

Brian N. Aleinikoff 

Jury selection for the six-day civil case had just conclud
ed. Unexpectedly, neither party's counsel used a peremp
to•y challenge or made a motion to strike for cause. The 
presiding judge, lion. Donovan WI. Frank, was impressed 
with the lawyers because the final jwy included a blind 
juror and the trial would include a large number of docu
ments. The lawyers agreed to ensure that any testifying 
witness who used a document would take extra measures 
and explain the contents of the document. 

Through five days of testimony, the trial proceeded as 
expected. After each parry rested, without objection from 
the la""ryers, the coun instructed the jurors that during de
liberations, jurors must read aloud the contents of any doc
ument that they were reviewing and discuss it thoroughly 
for the benefit of the blind juror. 

The jLuy reLUrnecl a fair and proper verdict. During a 
meeting with judge Frank in his chambers after the jury 
was dismissed, members of the jury proclaimed. "Some of 
us were surprised that a blind juror could be selected and 
serve on a jury in a trial like this. We now know we were 
wrong." ''Judge, she saw things we did not see. W/c were 
a better jury with her." "Some of us did not realize that 
we were carrying around negative stereotypes and, r guess 
you would say, misconceptions about individuals who are 
blind." The jury foreperson concluded with this remark: '·I 
think I speak for most of the jury panel when I say that this 
experience has opened our eyes. Thank you." 

William Sloane Coffin Jr. stated, "Diversity may be the 
hardest thing for a society to live with, and perhaps the 
most dangerous thing for a society to be without." Indeed, 
there are few ideas in a democratic society that would nm 
benefit from diverse perspectives. The unique outlooks 
that different people bring to complex situations form the 
cultural building blocks of understanding, thoughtfulness, 
and reason. I low different people examine and perceive 
the same facts allows for an interpretation that might oth
erwise be lost. 

Why would such diverse views not be essential to any 
fair and impartial process, particularly a trial before a jury 
of one's peers? Given the traditionally limited access people 
with disabilities have h�1d to jury service, this is a question 
that groups advocating for equal rights for people with dis
abilities have been asking for decades. And while many are 
certain of the benefits that people with disabilities would 
bring to a jury, many more naively question the abilities of 
people with disabilities ro be fair and impartial. Whether 
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it is because people simply hesitate to trust what Lhey d< > 

nOL understand. or because prejudices and negative stereo
rypes shape decisions, the fact remains that people with 
disabilities have largely been restricted from jury .-:ervice. 

rorLUnately. with the passage of legislation such as the 
Americans with Disabilities Act (ADA). and the growing in
tluence of people with disabilities nationwide, many states 
have em!cted legislation tbat does not allow litigants to dis
criminate against people with disabilities when selecling :t 

jury. The question, however, remains as to whether people 
with disabilities really do have equal acces::; to a f·undamen
t.al right (and duty) that all Americans should enjoy. 

This article '"''ill explore how courts and legislators have 
traditionally treated jurors wiLh disabilities. the steps that 
are being taken to ttllow individuals wirh disabilities to 
serve on juries, the impediments people with disabi.lities 
still face regarding jury sctvice, <lJld the overall importance 
of diversity in a jury. 

Historical Overview 
Hisrorically, many cottrts clisquaJificd persons with dis

abilities from serving on juries.' lnc.k:cc.l, individuals with 
disabilities were presttmed to be unsuitllble fur jury service, 
and many states had statutes Lhat categorically disqualified 
people with disabilities from serving on a jury.1 Cuuns and 
legislators expressed concern that allowing :1 person wirh 
a clis:thility to serve mighr impi.ngL' a defendanr's constitu
tional right to a fair and impartial jury, and 1hus ro receive 
a fair trial as guaranteed by the Dul' Prucess Cl<lllSe of rhe 
ConslillJtion: To Jll((ny, a juror who c;1nno1 receive :1r1d 
evaluate evidence Lhrough their phy!:>ical senses, or menwl
ly process evidence as a .�a-called nondisablcd individual 
can, deprives n defendant of his hasic Due Process rights. 
One coun n(lled: 

While trial by jury is constitutionally implanted in 
our system of justice. an individual's interest in serv
ing on a jury cannot be held a fundament<LI righ1. 
The guarantee of the Sixth Amendment i:, primarily 
for rhe benefit of the litigant-nor persons seeking 
service on the jury: and even though lawfully quali
fied. a citizen rnay not dem<lnd to serve on a jury. At 
most, the citizen is entitled to be considered for jury 
service. His interest in becoming a juror is clearly sec
ondar} to the interests of the litigants in securing an 
impartial jury, ali shown by the tracUtional t:xdusion 
of prospective jurors for cause or upon perc•nprOLy 
challenge.'' 

Questions about the bun.kns a court might face in ac
commodating jurors with tlisabililics provided another jus
tification for excluding people with disabilities from jury 
service. Surely it cannot he inexpensive to provide an in
terpreter to a deaf juror or visual aids to Lhe blind juror. 
Due Process and unreasonable burden concerns placed a 
heavy .<;train on the fundamental right of aU Americans to 
serve on a jury. which. as the Supreme Cour1 has noted 
"is [the] most .�ignificant oppurtuniLy to parLicipate in 1he 
democratic process. ' 

Concern Grows Regarding Individuals' with Disabilities 
Access to jury Service 

With till' implementation uf Lhe Rehabilitation Act of 
1973, the ADA the C.S. Courts Accommodations Policy of 
199'i, revised ABA recommendations, and a growing voice: 
from advocates of pcuple with disabilir.ies.6 access to jury 
service for people with disabilities has begun to expand.' 
J\s one C< >Url noted. "Th(; lkhabiJitarion Act and the ADA 
were enacted tu prevent old-fashioned <1nd unfounded 
rrejutlices ;tg<linst dis::tbled pcrsuns from imerfering with 
lhose i�divitlmds' rights to enjoy the same plivileges and 
duties afforded to all Gnited Stmes citizens."R Even with 
these movements, however, equal <tccess LO furies for peo
ple with <lisabilitles largely remains d<:"pendenl on individ
ual state's legtsi<Hion. 

The Rehabililarion Acr of 1973 (Rehabilitation Act) pro
vides Lha1 ·•[nlo otherwise qualified individual with a dis
ability ... shall, solely by reason of her or his disability, be 
excluded from rhe participation in. be denied the benefits 
of. or be subjecrecl to dil'crimination under any program or 
activity receiving federal financial assistance."'> Regulations 
issued under 1he Reh::tbilitation Act clarify that the oper�
lions of federal and stale courts fall within the purview of 
the Rehabilitalion Act because courts are considered inl-itru
menraliries of stale or local governments.10 The Rehabilita
tion Act has !Jeen applied lO prevent the Striking of a deaf 
juror from the jury pool." 

On July 26, 1990, Congress enacted the ADA "to provide 
a comprehensive national mandate for the elimination of 
disc1imination :tgainst individuals with clisabilities.''1z WiLll 
this acr, '·Congress envisioned a society that is more inclu
sive, mote diverse, more accommod<Hing, and more equi
t:lble for persons witll menraJ and phy�ical disahiliries.'"i 
The ADA extended the Rehabilitation Act's antidiscrimina
tion protection for dis;:�bled individual� to all governme01 
funcUons. including the courts, regardless of whether they 
receive federal funding." The ADA rrovicles 1 hat "no quali
Aed individual with a disabiliry shall. by reason of such 
disability, be excluded from participation in or be denied 
the benefits of the services. programs, or activities of a 
public entity. or be subjected to discrimination by any such 
entiLy."15 

The ADA's mandate covers government entities under 
Title ll, which requires public enti£ies to provide individu
als wirh disabilities equal nccess w state and local govern
ment services, programs. and facilities. including state coutl 
progr:�ms, ;�ncl jury service."' The ADA has been applied to 
preven1 1he '>Hiking()[ a blind juror from the jury pool.' 
The Eighth Circuit has noted tbaL the ADA ·'is intended ro 
combat the effens or archaic artirucles, erroneous percep
tions, and myths thar vvork to the disHclvanrage of persons 
with or regarded as having clisabilities."1�< 

Further, rhe judicial Conference of the Adminislrative 
Office of the C.S. Courts has aclopLed a pol.icy 1hat federal 
courts will "provide reasonable accommodations ro per
sons wi£h communications disabilities" found to he legally 
qualified to serve as jurors under the jury Act,19 ror ex
ample, if the court deems someone with a communication 
disability qualified, federal courts will provide them with 
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While persons with disabilities certaiHly view 

Lltemselves as a cognizable group subject to 

the protectio11s of the Equal Protectio11 Clause, 

many states do not feel the same way. 

··rea-;onable accommod.trion::.·· '>uch a::. "ign language inter
preters or other appropriate auxiliary aids or st.:rvices, at no 
charg� to th� deaf participants."" Couns must also honor a 
juror\ choice: of auxiliary aid or sen ic<:. '"unle::.c; [the court) 
can shO\Y that another equally effecriv<: means of commu
nication is avoilable. or that the use of the means chosen 
would resul[ in a fundament<ll altemtion in the nature of 
the court proceeding or in undue fin�tnci::Il or .tdministrn
tive burden. "�1 

Finally. the: ABA ha� sought ro appl) the �tandards of 
the AOA. The AHA recommend" that the privilege and re
sponsibility of jury s�:rvice should exwnd ro "[�t ill perscms. 
except minor::., non-citizens. non-resident, of the jurbdic
tion . convicted felon� � hos<: ci\·il rights have not he�:n 
restored, and those who are nut abk· to cotlll11unicaw in 
the English language."2! Furthl..'r. the ABA ha::. construc:rcd 
specific quc .... rions for judges to ask th.u should help them 
avoid removing jurors based on mi.-;conccption::. or stereo
type�." For example. tht: guide recommend� that judgc·s 
conduct side bars with the indi\'idual \\'ith the disability 
to determine how a rxtrriculM clisabilit)' would affect thm 
juror's abiliry to sern�."' Trus is of particular importanct' in 
regard� to mental di�:tbilirie�. As :1 gatekeeper, the judge 
must t.:nsure tlutt prospcctivc jltrors can unclcrswncl the is
sues at trbl. dctermint: credibility. and deliberate fair!)' and 
imparrially. 

FollO\Ying rhese guideline�. states no longer statutorily 
exclude persons from jury service based on spt.:cilic disabil
ities.' In fact, jurisdictions ha\t! begun to heed the ABA·s 
standards and pass i:lw-, that pmtecl jurors from discrimi
nation based on specubtion and prejudice. re;�soning that 
a disability doe:- not hinder a person·., ability to sen•c as a 
juror. t<• Both .... tatc17 and feder�tl.u. legi:.btures have enacted 
Statutes that prohibit the exdll'>iOn or individu:tls with dis
abilitie� from -,�,;rving on jurie�. 

Why Access to jury Service for People with Disabilities 
Remains Limited 

Dc�pite the enactment of these policies. however, ac
ces� to the jut) system for pL'Ople with disabilities rem:lin.s 
limitl:!d for rwo rea:.nns. FiN. the pool from which juries 
are drawn SC\ erely limits thl" potential numb�:r of people 
with disabiliti<.:s who receivl..' juty summonses.29 The Su
preme Court ha:, hdd that '"thl! American concept ot the 
jury trial contemplatt.:� a jury drawn from a fair eros:. .;cc
rion uf the community."'"' But, the va'>t majority of st:ltc� 
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draw jllly pools from driver''> license and ur vott'r rcgistr:l
rion list:>. 1 Yet. quc11 the number of people with clisabilit it:s 
who have driver's licen:-.es or <�n: registered to voreY 

econd. a pt:rson \\ ith a disability's abiliry to :.erve on a 
jury is largely in the hands of the auorm..>y'> in any particular 
case diH� to the usc or peremptory challenges:� In Ba!S0/1 
c. Keii!Ucl..>J•. the Supreme Court held that peremptory chal
lenge'> could nor be: lxtsed on �l juror ., race. ' The Court 
held th:u Lhe prosecutor's use of pert!mptory challenges 
to remuvc black individuals from the jury pool \·iolated, 
inter alia, the defendant·., equal protection right� under the 
Four11�1.:nth Amendment.3� In .J.H.B. u . . lla. ex rei. T.B., the 
Suprt.:mc Cuun expanded rhe racial restriction w protect 
\YOmen.-� In both case:-.. thl..' Court found that the state''> 
ability to strike individual juror.;; based on race or gender 
with peremptory challenges b subject to rhe Equal Protec
tion Clause.:�" 

Although many bdieve that disabiliry should he rremed 
similarly to race and gender. and thu:- receive equal pro
tection from discrimination. the Cou11 has yet to expand 
such consriwlional safeguards.<�< WiLhollt such special clas
sification, "(plarties still may remove jurors who they feel 
might be les::. ,tcceptable rhan others on rhe panel." To be 
sun:. even with the mandates or the ADA and the recom
mendations of the ABA. unlikt: gender and ntce, peopk 
\\"ith disabililit"i :ue not -;ubject to rhe ::;hield of the Equal 
Protection Clause.'" 

While pcr-;ons \\ illt disabilities ccn�tinly viev. them

selves as a cognizable group subject to the protections of 
the Equal Prott.:ction Cbwsc, many srate1:. do not feel the 
same way.'0 This raises the question of why :.1 person with 
a disability should nor h:l\'e the righr to realize the privilege 
to sene on a jury. What makes " person \Yith a disability 
any les�> impartial and f:tir? Doe� accommodating a juror 
with a disability cast an undue burden on the court' By \.!111-

bodying the icl�ls of justice and impartiality, b it not the 
responsibility of tlw justice sy<;tem to �tccommodate these 
individuals? An argument ceJtainly exisrs that tht: presence 
of a person with a disability on rhe jury helps, not hurts. 
the ability of a party to receive a fair trinl. 

Conclusion 
Most Americans have only two chances ro ensure their 

voices are heard-\Yhcn thcr vote and when the) sen·e on 
a jury. \Vhilc a jury trial ··contemplates a jury drawn from a 
f:lir cross section of the community,"'" legislators. the bar. 
and the bench alike ha\·e not .tllowed �l large contingent 
of qualified, American citizen'> to perform their ci\ ic duty 
of serv ing on :1 jlHy. The importanL social policy of nd
hering to the Ja·w throughout a tri:.tl •·argue� against au
tomatically foreclosing memb�::r ... of an important segment 
of our .society from jllly duty"' merely un rhe b�tsi:. or their 
disabilities. u Pl'r�on� with dil.labiliries must ht' allowed to 
share the honor and pri\·ilegc: nf j1tf)' .service in the .same 
manner as other citizens and it is the rc�punsihiliry of the 
bench. the bar, and th\..' lt:gi�lature to ensure equal access 
to jur) :-;en'i\..C for people �·ith disahilitiC!>. Justice requires 
no l<.:s::.. TFL 
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!-!on. Donuvan \YI. Fta?lk was appointed to the federal 
be11cb by President WTi/lia111 Cliwon and took the oath of of

fice on Nov. 2, 1998.juclge Frank was the 31st federal judge 
selected for Minnesota, succeeding judge Dauid S. Doty. 
Thmughout his cm·eer. j11dge Fmuk has vigorous�)! acluo
cated fot the rigbts of persons with disabilitie.'i. In recogni
lio11 ofsitch advocacy, judge F?"Cm!� bas mceiued numerous 
presti{Sious awards, sucb as tbe Paul C. Hearne llwurd ji1r 
Disability Rigbts from the American Bar llssociatio11 and 
tbe Luther Granquist Systenzs Cbange Awmd from the Arc 
Minnesota . .fudge Frank also serves on numero�ts boards 
cmd committees, botb at tbe federal and state level, wbicb 
seek dign(/ied and equal treatment .for people with disabili
ties. Further, judge Fmnkji·eque11tly presents CLE's and ap
pears on public television to speak ahout the importance of 
diverse worl?[urces. clisctbflity discriminalion. aud !be 1·fght 
to equal justice fo r people with disabilities. Brian N. Jlle
inikujj' is an associate in the intellectual property litigation 
group at Robins. Kaplan, t'vfiller & Ciresi LLP in Minneapo
lis, Jill inn. He obtained his ].D. ji-om the University qf Wis
consin Law Scbool in 2011, bis M.S.from Tufts Unive1"Sify in 
2007, and bis 13.A.j1mn Carleton College in 2006. 
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