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Option One Mortgage Corporation (“Option One”) hereby petitions for rehearing

with respect to the Court’s July 30, 2009 Opinion (the “Opinion”). Option One does not

seek rehearing with respect to the holding of that decision. Rather, Option One seeks

rehearing with respect to the issue which was discussed in footnote 7 of the Opinion but

which was not decided by the Court: specifically, whether the mortgage at issue, the

effect of which has now been determined to be limited to $200,000, may still be

foreclosed when more than $200,000 has been paid on the underlying debt.

Option One states the following in support of its petition for rehearing.

I.

Doc# 30521172

In the Opinion, the Court held that the mortgage of The Business Bank
(“Business Bank”) was not invalid under Minn. Stat. § 287.03 because the
mortgage disclosed that the amount of debt that is secured by the mortgage
is no more than $200,000. (Opinion 7-8.)

This holding was based on the Court’s conclusion that the mortgage was
governed by Minn. Stat. § 287.05 subd. 1a(a), which the Court found
“dispositive.” (Opinion 8.) That statute provides that when a mortgage “is
intended to secure only a portion of a debt amount recited or referred to in
the mortgage, the mortgage may contain the following statement, or its
equivalent, on the first page: ‘Notwithstanding anything to the contrary
herein, enforcement of this mortgage is limited to a debt amount of §...
under Chapter 287 of Minnesota Statutes.”” When such a statement is
included, the statute provides “the effect of the mortgage... as evidence in
any court in this state, or as notice for any purpose in this state, shall be
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limited to the amount contained in the statement...” In addition, under the
statute, the mortgage registration tax is imposed “based only on the amount
of debt so stated to be secured by real property.” The Court found that the
Business Bank mortgage had such a statement and that thus “the effect of
the mortgage is limited to no more than $200,000, the amount stated on the
first page.” (Opinion 9.)

Prior to its reply brief to this Court, Business Bank had never argued-—not
to the trial court, not to the Court of Appeals, and not to this Court—that its
mortgage was subject to Minn. Stat. § 287.05, subd. 1a(a), presumably
because it has already been paid more than $200,000 on the underlying debt
and thus did not want the effect of its mortgage to be limited to $200,000.
Amicus Minnesota State Bar Association Real Property Law Section also
did not make this argument.

In its brief to this Court, Option One noted that Business Bank had never
argued that its mortgage was subject to Minn, Stat. § 287.05 subd. 1a(a).
Nonetheless, Option One argued that if it were so subject, “it would no
longer have any effect as more than $200,000 has already been paid.”
(Option One Br. note 4.)

In footnote 7 of the Opinion, the Court specifically acknowledged this
argument but declined to address it further, instead limiting its decision to
determining that the mortgage was valid under Minn. Stat. § 287.03.
Option One respectfully requests that the Court grant rehearing in order to
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decide this issue, specifically:

Where pursuant to Minn. Stat. § 287.05, subd. 1a(a), a mortgage
secures only $200,000 of a larger debt and thus the effect of the
mortgage “as evidence in any court in this state, or as notice for any
purpose in this state” is limited to $200,000, can the mortgagee

refuse to satisfy the mortgage and seek to foreclose it after having
accepted payment of more than $200,000 on the debt?

It is Option One’s position that in light of the undisputed evidence that
Business Bank has been paid more than $200,000 on the underlying debt,
Business Bank cannot refuse to satisfy the mortgage, and the mortgage is
no longer of any effect, because Business Bank cannot present evidence in
any court in this state or otherwise establish that more than $200,000 needs
to be paid before the mortgage is to be satisfied.

This is a purely legal issue as it is undisputed Business Bank has already
been paid more than $200,000 on the underlying debt. (Opinion 4.)
Requiring the parties to litigate this legal issue in the trial court and
possibly then in the Court of Appeals and then in this Court would be
inefficient and a waste of judicial and the parties’ resources.

To the extent Business Bank and Amicus are correct that there are
numerous mortgages similar to the one at issue and that the law applicable
to such mortgages must be clarified in order to eliminate unce@nty and
reduce litigation, these goals will not be accomplished until this Court

finally resolves this remaining issue.




Accordingly, for the foregoing reasons, Option One respectfully requests that the

Court grant rehearing.

Dated: August 10, 2009.
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