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II.

STATEMENT OF THE ISSUES

Whether Minnesota municipal governments have only that authority
granted to them by the state legislature.

The Court of Appeals held in the affirmative. The Court of Appeals
recognized the limitations on the City’s authority under the Wetland
Corniservation Act. “Because the city did not have the authority to
grant Breza’s application for a 5,737 square-foot exemption if it had
acted during the 60 days, its inaction cannot serve to approve it.”

See AA. 8.

- Most Appos:te Cases, Statutes, and Rules:

Vﬂl_ge of Brooklvn Center v. Rippen, 96 N.W.2d 585 (an 1959) _

Mum. Stat 88 103G.222, subd. 1(a) and 103G. 2241 subd 1-10

an R: 8420 0105 and 8420.0122

Whether Minn. Stat, § 15.99 is a timing statute and not an unfettered grant
of substantive authority.

The Couit of Appeals held in the affirmative. Consistent with the
text of the statute, legislative history, and caselaw, the Court of
Appeals stated: “We conclude that Minn: Stat. § 15.99 is a timing
statute.” See AA. 9.

Most Apposite Cases and Statutes:

Minn. Stat. § 15.99, subd. 2.
Minn. Stat. §§ 645.16, 645.17 and 645.26

Manco of Falrmont Inc. v. Town Board of Rockdell Township, 583
N.W.2d 293 (Minn. Ct. App. 1998)

' Moreno v.City of Minneapolis, 676 N.W.2d 1 (an Ct. App
2004)




'STATEMENT OF THE CASE

Appellant Richard J. Breza (“Breza” or Appellant) commenced this action on
February 5, 2003 secking a Wnt of mandamus to compel the City of Minnetrista (“City”)
to issue an exemption for .ﬂlegal filling activities Breza had conducted on his prop‘_eﬁ:y.
City 1-16. Both Breza and the Clty moved for summary judgment, agreeing that the-
matter involved no disputed material facts. The questions presented to the District Court
in the cross-motions for summary judgment involved (a) whether the District Court had
jurisdiction to hear Br"éza:.’s, éppéal (or whether that matter should properly have been- '.
‘before the Board of Sdi‘l’--glid 'WaterfRé30urces);' (b) the scope of Breza’s application f(ﬁ'
an exemption; and (c) thé-efféct of Minin. Stat. § 15.99 on Breza’s applicéﬁon for an
exemption pursuant to the Wéﬂaﬁd Conservation Act (“WCA?”) which the WCA itself did
not authorize. The Disﬁ.‘ict Court, despite the parties’ agreement that no material facts
were in dispute and that the issues could be decided as a matter of law, entered an Order
on August 6,. 2003 finding .disputéd issues of fact (which the Court did not identify)
precluding summary judgment for either party. City 17-19. The District Court denied
the City’s motion to reconsider by Order dated August 27, 2003‘.; 'City 20.

Tﬁé matter proceeded toa court triall on June 3, 2004, largely on un(iiS_I)‘utéd,
stipulated facts. Appellan{’s.Appéﬁdix 17 (hereinafter “AA. ,___j’). The Coutt, in an
- Order dated September 13, 2.'00_4,' found in favor of Breza and entered an order
~ compelling the City to issue an exém'ptioﬂ for 5,757 square feet of fill. AA:14.
The City appealed, argumg that (a) the District Court dld not have jurisdiction

-~ aver the matter given the exclusive nature of the Board of Water and Soil Resources’




jurisdiction to rule on exemption decisions; and (b) Minn. Stat. § 15.99 cannot compel
the issuance of a wetland exemption which:was not within the City’s power to issue and-,
thus, would violate state law. The Court of Appeals, in Breza v. City of Minnetrista, 7(.}6
N.W.2d 512 (Minn. Ct. App. 2005), held that the District Court had jurisdiction but
reversed, holding that the District Court had erred in ordering the City to issue a {xretiand
exemption larger than was available under state law. AA.1.

Appellant petitioried this Court to consider the matter and this Court granted the
petition by order dated F ebruary '14, 2006.

STATEMTENT OF THE FACTS

Appellant resides at 6725 Halstead Avenue in the City. Appellant’s property is
legally described as “Lot 6 and the East Half of Lot 5, Halstead Park, Hennepin County, |
Minnesota” (“Property™). .Cit'y 2,91 The Prop_erty is situated on Halstead Bay in the
shoreland protection zone of Lake Minnetonka. AA.17,9 1. A Type 3 wetland, as
defined by Minnesota Rules,’ is located on the Property and is depicted on a 1994 survey
of the Property. AA.17-20. The parties stipulated in proceedings before the District
Court that the wetland on the Property is a Type 3 wetland. AA.17,92.

Appellant purchased the'Prbperty in 1997. AA.17,91. An appliCaﬁOn fora

building permit submitted to the City on November 21, 1996 for the construction of the

! Pursuant to an R. 8420.0100, subp. 54a(C), a “Type 3" wetland is defined as:

1nland shallow fresh marshes in which soil is usually w1thout standing

- water duting most of the growing season but is ‘water logged within at least
a few inches of the surface. Vegetauon includes grasses, sedges, rushes,
and various broad-leafed plants.




residence at 6725 Halstead Avenue (“Residence”) lists Appellant as the “Owner” of the
Property. AA.17, 93 & City 21-23. The building permit application included the 1994
Survey depicting the wetland on the Pro_pertj- City 24.
The City issued a building pe_rnﬁt for the construction of the Residence on January
28, 1997. AA.38. The building permit states the following as “special conditions™:
1) Construction must exactly follow site and building plans. 2) Erosion
controls must be active throughout construction. 3) Clear cutting is

prohlblted 4) Fill’] is prohibited from wetlands, floodplain and
OHW.[*] _

o JId. (emphasis added). The City issued a Certlﬁcate of Occupancy for the Residence on

lAugust 22,1997. AA. 39.

Despite the clearly stated resttjctioﬂs on the building permit, in July of 2000,
Apiieilant contracted with an exCavaﬁcn company to fill the wetland on the Property.
AA.17,9 5. Appellant took this action without first obtaining a permit or approval to fill
as required by the WCA. See an Stat. § 103G.221 et seq. Appellant’s contractor |
filled an area of wetland measuring approximately 5,737 square feet. AA.17,95.

On December 10, 2000, the Minnesota Department of Natural Resources (“ NR”) |
issued a “Wetland Conservation Act Ceasc and Desist O'rd‘er to Appellant which |

directed that he “stop draining or ﬁllmg a wetland” on the Property. AA.17,97 & AA.

_ 40-41. The Cease and Desist Order advised Appellant that he could make an application

2 Mnm R. 8420.0100, subp 18 deﬁnes “fiil” as * ‘any solid material added to or deposrced
in a wetland that would alter its cross-section or hydrologlcal characteristics, obstruct.
flow patterns, change the wetland boundary or convert the wetland to a non-wetland ”

3 “QOHW? refers to the Ordmary High Water mark of Lake Minnetonka. Fill is pl‘Ohlblth
below that line.




to the Local Government Unit (the City) for an exemption or a no-loss determination.
AA40. The Cease and Desist Order further stated:
If you do not apply for an exemption or no-loss determination within three
weeks of the date of the issuance of this order, or if your application is
denied, then whatever drain or fill work has been done may require

restoration according to a restoration plan designed by the Soil and Water
Conservation District.

-On December 29, 2000, Appellant filed-an application for an exemption with the
- City. AA:18,979 & 43. On the application form, Appellant identified August 4, 2000 as
the “Daté Project Started.” AA.43. In a December 29, 2000 Tefter to the City |
accompanying the application, Appellant sta_té‘d-: '
On approximately August 4 & 5 there was épp:oXiniately 4 cubic yards of
black dirt in the back yard and sod placed over that area. This order has not
been violated since its effective date I would like to apply for an exemption.
Included is a receipt for the sod purchased.
AA42.
The City’s WCA Agent, John Smyth, by letter dated January 16, 2002, informed

Breza that his application for an exemption for four cubic Yards of fill could not be

- processed because the Act measured impact in terms of area, not volume. AA.18, 1]10 &

On June 10, 2002, Appellant’s courisel wrote to the City demanding that
Ap‘péilant’s exemption application be approved by operation of Minn, Stat. § 15—.99; subd.
2. AA. 1-8,;1[ 13 & AA.49-50. Smyth, the City’s WCA Agent, stated in a responsive letter

dated Fuly 3, 2002, that the City agreed an exemption had been approved pursuant to -




Minn, Stat. § 15.99, subd. 2. AA.17,9 14 & AA.51-58. Smyth’s letter indicated that the
only exemption legally available for Appellant’s Type 3 wetland was a de minimis
exem'ptioﬁ under Minn. R. 8420.0122, subp. 9(A)5 which would permit the filling of up
to 400 square feet. Id. Even though Appellant’s application materials only sought an
eXempﬁon for approximately 72 square feet® of fill, the mé.ximum exemption, the largest
poSsible _for'th;e project under the WCA, was granted by fhe City at that time. Id.
On August 22, 2002, the Commissioner of 'Nafui*al _Resouréés’ issued a Restoration
: Order t}'dinménding-Appellant to restore the wetland located on the Property by no later
| thanﬁzéétobér‘*-is 2002. AA.18,915 & AA.56. The Resmraﬁ'on Order informed
-"Appellant of several options for compliance and mcluded the Hennepm Conservation
= iDlstnct conclusmn that Appellant had xmiawfully ﬁlled approxmlately 0.13 acres (5,737
square feet) of wetland.
Appellant was afforded the opportunity to present his position regarding the
‘wetland ﬁlling violation issue to the Cify Council at its meeting on February 3, 2003.
AA.19, 718 & AA.63-74. Following the discussion, the City Council moved to affirm
the maximum exemption it had the auth’o_ﬁty to grant under the WCA — the 400 square
foot de miinits exemption. I |
Appellanf-ébﬁght a writ of mandamus compclljhg the City to issue an exemption
for the entire Property. Though the parties e;greed there were no-facts in dispute, the

Hennepin County District Court denied both parties’ motions for summary judgment

+ Fcu_r cubic yards of fill translates info approximately seventy-two square fect, assuming -
approximately one to 1.5 feet of depth,




citing unidentified fact issues and held a trial on the merits: City 17-19. Following a trial
which included stipulated facts and the testimony of one witness, the Court issued an
order granj:in‘gﬁ Breza’s request for a writ of mandamus compelling the City to issue an
exemption for.the entire 5,757 [sic] square feet. AA.14-16. The-City appealed and the
~ Court of Appéals reversed the writ, holding that Minn. Staf. § 15.9 9 could not be used to
compel t.hg issuance-of a wetland exemption the City otherwise lacked tﬁe authority to
 issue under state law. - See Breza v. City of Minnetrista, 706‘ N.—W.Z’d 5 12 (Minn. Ct. App.
: 20:05)‘: (AA. 1-13). Appellarit sought review in this Court.’ |
| SUMMARY OF ARGUMENT |

:Thére is o diéputé in-this matter that Appellant iliééally filled wetland areas on
- lus Propérty or that he applied to the City for an after-the-fact exemption for that
unl.awﬁll activity. Further, there is no dispute that the City failed to respond to that
exemption request within the time constraints set by Minn. Stat. § 15.99. Th15 case is
about the consequences of that action.’

lAppellént asks this Court to read Minn. Stat. § 15.99 as an unliﬁ:ited., grant of
substantive authority instead of the timing statute it was intended to be. ‘That more

- limited intenfidn'is clear from the language of the statute itself, the legislative history of

5 The Amlcus Cunae brief of the Builders Assomatlon of the Twin Cities (“BATC”) 18
. devoted in large measure to a discussion of how the statute was intended to insure
. “timely, certain, and final” land use actions and discusses the negatlve consequences

" when decisions are delayed, e.g., mcreased costs. of construction. See BATC Brief, pp. 2-

7,9-12. Regardless whether such assertlons are true, they are beside the point. The only

| - issue in this matter is whether the consequences of failing to act within the time period set
Sy by Minn. Stat. § 15:99 can include automatic approvat of apphcaﬂons the municipality
" had no authority to approve in the first instance.




the statute, cahons on statutory interpretation, and consistent Minnesota case law
interpreting it. Moreover, the City has already issued the largest exemption available
under the WCA - one that is in fact larger than the one for which App'eilar’lt aCtilally-
applied in this matter — and Appellant made no alternative proposal that .offér'ed a
reasonable replacemeﬁt or that the City was compelled to accept.

Appellaﬁt suggests that the Court of Appeals exceeded its authority by=fhaldng
new law in this matter. Sicha suggestion is baseless. The Court of 'Alﬁ_p"e:éills:'5 s1mply
re’cogni";z'ed Nﬁﬁh;-'Stat. §15 99 for what it is — a timing statute which :Waé_'inteﬁQed to.
requiré p'r()mpf action, nota broad and unfettered grant of auth'oﬁty‘ to ~c’ﬁ_titié's whose
power is ot]iérWiSe'i controlled by the state legislature. | o

This Court should affirm the Court of Appeals’ decision:iﬁ.:ﬁﬂs matter

ARGUMENT - B

I .'-Stémdard of Review

:T_he mattets before this Court involve exclusively legal issues. A rCVie’ﬁVihg court
is not bound by and need not defer to a district court’s decision on a purefy legal
quésﬁon. Ff_oSt—fBénco Elec. Ass’n v. Minnesota Pub. Utils. Co'mﬁl’n; 358 N.W.2d 639,

642 (Minn. 1984). This Court reviews de novo a district court’s issuarice of 4 writ of -

‘mandamus based on a legal determination. Nolan & Nolan v. City of Eagan, 673 N.W.2d
487, 493 (anCt App 2003). Questions of statutory construction él_sfo are subject to
" de niovo review by this Court. Brookfield Trade Ctr...Inc. v. Countty of Ramisey, 584

N.W.2d 390, 393 (Minn. 1998).




1L Minnesota municipalr governments have only that authority specifically
granted to them by the state legislature,

Minnesota law has long held that municipalities have no inherent authority and

exercise only those powers expressly conferred on them by the Minnesota legislature.

Village of Brooklyn Center v. Rippen, 96 N.W.2d 585, 587 (Minn. 1959) (noting the
“well settled” principle that municipal governments have “no inherent powers"’j. That
municipalities are creatures of state lJaw and may not exercise broader authonty than
granted by the leglslature is ax10mat1c and beyond dispute. | |
In enactmg the WCA in 1991 the state legislature clearly stated 1ts mtent to )

“achieve no net loss in the quant1ty, quahty, and biological d1ver31ty of anesota S |
existing wetlands. ...” Mlnn Stat. § 103A. 201, subd. 2(b)(1). In pursmt of that goal the
WCA allows only carefully limited exemptions to its general reqmrement that any filling |
of a wetland area is aCcomp'anied by the restoration or creation of wetland of equal publie
value. Minn. Stat. § 103G.222, subd. 1(a); Minn. R. 8420.0105. The exermptions are set
forth in Minn. Stat. § 103G.2241, subd. 1-10 and Minn. R. $420.0122. Unless one of the
specified exemptlons apphes the City (as the “local govenunent unit” under the WCA)
has no authorlty to 1ssue an exemption to drain or fill wetlands w1thout a smtable

replacement plan, The City has no power not conferred by the state leg1slature

% The exemption standards mclude the following: (1) activities related to spe01ﬁed
agricultural activities; (2) public drainage systems; (3) activities exempt under federal
'regulatlons @) dramage of a restored wetland authorized by contract or easement (5)
wetlands which were mc1dentally created; (6) limited public Works and utilities projects;
(7 fores’ty, (8) development approved prior to the effective date of the WCA (9)de
minimis activity; and (10} wildlife habitat,




In this case, Appellant placed fill in a 5,737 square-foot area of a Type 3 wetland’
without approval. Absent approval of an adequate replacement plan, which Appellant
has not proposed, all draining and filling activity is prohibited by the WCA unless 1t
meets one of the enumerated exeﬁptibns. The only exemption arguably applicable to
Appellant’s illegal activity is the de minimis exemption, which in a Type 3 wetland
would permit up to 400 square feet to be filled in a shoreland area. Minn. Stat. §

103G.2241, subd. 9. That exemptio’n ha's. already been approved by the City to the

maximum extent permitted by the WCA... Appellant now seeks an exemptlon more than e

fourteen times the maximum pernntted by the WCA. Nothing in Minn. Stat § 15 99
would pen:mt or compel the City to so egregiously violate substantive law

III. Minn. Stat. § 15 99isa timing statute and not an unféttered grant of
substantive authority. :

Undaunted by the fact that he now seeks® an exemption which is patently illegal

under state law, Appellant contends that a violation of Minn. Stat. § 15.99 effecﬁvely

7 Appellant argues in its brief before this Court that the Court of Appeals erred by

- characterizing the wetland at issue as a Type 3. Such a contention contradicts the parhes
stipulation at the: District Court that the wetland on the property is, in fact, a Type 3
wetland. See AA. 17,92. Such a stipulation cannot be retracted at this late stage in. the
litigation. Regardless, Appellant does not identify how the outcome of the Cotirt of
Appeals’ decision might have been different had the wetlands on the Property been
charactenzed dlfferently ‘ '

8 Appéllant argues that he apphed for a full exemption for all fill materials he illegally
placed on the Property. See Appellant’s Brief, p. 29. However, the exemption which
was approved by the City was for a Jarger exemption than Appellant sought prior to |
litigation. Appellant’s application actually requested an exemption for only four cub1c ‘
vards; or approximately seventy-two square feet. The application for: exemption
references the cease and desist order, denotes the Project type as “fill”” and identifies
August 4, 2000 as the date on which the projéct started. AA. 43. Appellant Vmcluded 7
with the apPliCati_én a letter which described the project: “[o]n approximately August 4

s

10




confers unlimited power on municip.al governments to approve land use applications,
including his application for an illegal exem'ption under the WCA, regardless whether the
. City had any existing authority to approve the application. In the lower courts and in its
brief submitted to this Court, Appellant consistently asserts that the City is mandated by
operation of Minn. Stat. § 15.99 to approve -\l‘whatéVGr application Appellant made for an
exemption to excuse his illegal ﬁlling actiﬁtics. As the Court of Appeals properly held,
the City has no authority under the WCA to lSSue an exemption for all the illegal fill
- placed on Appellant’s Pr.opefty and Minn. Stat. § 1599 cannot be construed to cﬁnfe”r-; B
- such authority. | .
The language of the statute itself and subsequent amendments, its legislative
history, and consistent case law interpreting it confirm that Minn. Stat. § 15.99 is exacﬂy.
- what it says it is: a timing statute. If is not, as Appellant seeks, a boundless grant of .

authority eviscerating all other law. The Court of 'Appeals decision should be affirmed:

&35 there was approximately 4 cubic yards of black dirt in the back yard and sod placed - -
over the area.” AA. 42. Appellant did not dispute the figure when a letter from the -
C1ty s WCA ‘Agent, the Commissioner of Natural Resources’ restoration order, or the
- July 3; 2002 exemption order utilized it as the basis for analysis. Appellant’s written

~ application contemplated four cubic yards of fill (which translates into approxm:ately :
seventy-two ¢ square feet at an average depth of 1.0 to 1.5 fect). AA.45:48. That
“Appellant argues in litigatior for an exemp’uon for the entire property has no relevance to
the actual scope of the written représentations he made as part of his apphcatlon for the.
exemption he now seeks:to compel via Minn. Stat; § 15:99. In short, the City has already
granted a larger exemptlon than Appellant sought. ‘
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A. The text of Minn. Stat. § 15.99 indicates that it is a timing statute.
At the time of Appellant’s application, Minn. Stat. § 15.99, subd. 2, “Deadline for
response;” stated® the following in paragraph (a):

Except as otherwise provided in this section and notwithstanding any other

law to the contrary, an agency must approve or deny within 60 days a
written request relating to zoning, septic systems, or expansion of the
‘metropolitan urban service area for a permit, licénse, or other governmental
approval of an action. Failure of an agency to-deny a request within 60 days

is approval of the request. If an agency denies the request, it must state in

writing the reasons for the denial at the time: that it denies the request.
CIn short the statute requires mumc:lpal govemments to act on land use applications within
' sixty-days (or permitted extensions) or the fallure to act w111 constitute approval.
Appellant fixates on language within this =subd1v1sxon of*what is, in reality, a requirement
“of prompt action on applications and attempts to convert it into something much larger.
~Appellant focuses on two particular phrases wit-hin the subdivision. See Appellant’s
Brief, pp. 10-13; 18-19.

Appellant asserts that “approvals occur automatically upon a violation of the
statute, notwithstanding any other law to the contrary.” Id., p. 19. Appellant takes this
phrase out of context and attempts to attach meaning to it which it cannot logically carry.
In reviewing statutes, “words and phrases are construed according to rules of grammar

“and according to their common and approved uszige-;"’: Minn. Stat. § 6.4'5,08'(15).‘ Purely as

- ‘amatter of grammar, the dependent clause cdntaining_ “notwithstanding any other law to

® Minn, Stat. § 15. 99 was subsequently amended m 2003 However Appellant s
apphcatlon (and thus, this- casg) predates that version of the statute and it is not applicable
in this matter. Appe]lant quotes subdivision 2 of the statute at p. 11 of his brief, mcludmg
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other‘ law tothe contrary” which may*

t]ie contrary” modifies only the sentence of which it is a part. It does not modify an
entire paragraph. See Smart, Walter Kay, English Review Grammar, p. 108 (4th ed.,
1968) (dependent “clause of concession” concedes that the statement it contains is

- opposed to the statement in the main clause of the sentence).® The sentence of which the
“notwithstanding any other law to the contrary” language is a part regards the time frame
for decision on particular types of applications. Minn. Stat. § 15..99, subd. 2. That

* sentence sets the basic time limit for decision on those sp‘eetﬁed applications at sixty

. days: In other words, agency action is required within sixty days “notwithstanding any

rescribe a:--diffefent t:lme eriod. The language
: simp.ly clarifies the preemptive intent of the statute as state'ti mthat sentence, i.e., with
f.-fresp ect to time periods. As a matter of usage and grammar, the language as placed in the -
sentence cannot carry any more me_aning than that, The language does not require this
‘Court to toss aside any substantive provisions of any applicable .law which might
otherwise doom an application. |
Appellant also assigns undo weight to the last sejntence in the subdivision: “Failure

" ofan agency to deny a request within 60 days is approval of the request._” Minn. Stat. §

- 15.99, subd. 2. In the context of the remainder of the statute that language simply sets
| 'the consequence for failing to act within sixty days. Appe]lant postulates a hyper-hteral

. reading of the language and argues that it be read in isolation. Under Appellant’s

' elhpses which should not appear. The apphcable statute is quoted above and appears in
- Appellant’s Appendlx at AA.201. -
- ©For the Court’s convenience, Chapter IX on “Clauses” of Mr. Smart’s text is included
. in'the Appendix to this submission at City Appendix; pp. 38-53.
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formulation, all of substantive law, up to and including the U.S. Constitution, would yield
before the awesome power of this single sentence within a single subdivision of a single
statute directed at insuring prompt action on land use app]icati()ﬁs. Under Appellant’s
feftnuiation; applications relating to land use permits would not even have to be filed
with the correct municipality. The only thing which prevents _one government entity from
treading on ﬂ1e authority of another is “law.” Appellant suggests 'th:at-' Minn. Stat. § 15.99
- directs that all sueh law should be disregarded in the event sixty days elapse prior to a
- decision on an application. No such over4arching,; intentc'éin-ﬁe’fead’ :ixito the text of this
: sunpletlmmgstatute The only logical reading 1sthatthe .téfz';t'.ef this subdivision was
infehded to set the consequence of a failure to decide m:é:ﬁﬁely manner — not a basis to
di’sifegard all substantive or jurisdictional limitations onimunicipai authority. The Court
of Appeais recognized this fact and its decision should be affirmed.

B. Legislative history of Minn. Stat. § 15.99 and lsubseq:ue'm"' amendments to it
demonstrate that it was intended to insure prompt action, not to confer
unlimited new authority.

Appellant and its Amici suggest that legislative history of Minn. Stat. § 15.99
confirms the understanding that the statute was inten&edfto.'h'ai}e a remarkably broad
sweep: O the coritrary, the legislative history confirms that proﬁlpt decisien-making
was the issue and that an elimination of the lnmts of substantlve leW'WaS never even
-Conéidered; 'Appeilant cites the statement of -'Seil.'Wienefz |

I introduced this bill in order to prowde a forum to . dlscuss tiow the state

~and local government agencies can assure citizens that when they apply for
“a land use permit that they can get a response to the request within forty-
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: ﬁ_ve‘ days'.... There’s many instances that are — people are waiting a year,
two years, three years for a request.

Appeliant’s Bri'et’,i 'p'.. 11, n. 6. As is apparent from the quote, the Senator’s concerns are
related to timing for decisions. Appellant also cites o lengthy discourse among members
of the Senate Commlttee on Governmental Operations and Veterans mcludmg Sen.
Wiener. Id., pp. 30 31 The various statements speak for themselves but the upshot is
that “the onus should be on {the government]} to make the decision in 2 tlmely manner.”
Id. at 3L Of course that is what Minn. Stat. § 15.99 mtends However nothmg in the
quoted statements or elsewhere in the legislative hlstory of an Stat § 15 99 mdlcates
' -that'ther-eonseqUeBCes of a;:fallure to decide in a tunely 'manne'_r is the elunmatlon of all
- limitations of su:stantive law. See AA. 145-199. | | |

While Minn. Stat. § 15.99 is on its face explieiﬂy a tlmmg statute and not an
unwieldy new source of substantive authority, the Iegislature has Proir‘ided guidance in
ascertaining its intent should this Court harbor so'me fioubt ai;out the'namre of Minn. Stat.
§15.99. Minn. Stat. § 645.16 states: |

When the words ‘of a law are not explicit, the mtentlon of the Iegrslature
may be ascertained by considering, among other matters '

(1) The occasion and necessity for the law;
(2) The circumstances under which it was enacted;
(3) The mischief to be remedied;
(4) The object to be attained;
(5) The former law; if any, including other laws upon the same-or sm:ular
| subJects ‘
(6) The consequences ofa particular mterpretatlon
' (7) The eontemporaneous legislative history; and

M The statute as proposed contamed a forty-five day ume ﬁ'ame for decision making
Whlch was later amended to be sixty days.
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(8) Legislative and administrative interpretations of the statute.
As noted herein (and in all of the other briefs submitted in this matter), the legislature
was concerned with too Slo‘_iV de’ci_’sidn—making by agencies on land use aﬁpliédﬁons, The
legislature sought to insure fh’at sut:h decisions were made in a timely mannef.. That is the

“occasion and necess1ty for the law” and the “mischief to be remedied.” See Id., 1] (D)

and (3). Nothing in the leglslatlvc history would support the conclusion that the
legislature mtended5 through;,an-. Stat. § 15.99, to change substantive law as to '_
agencies’ and locz:ﬁ:goferhm%lt_}s:’ spheres of authority under the WCA -'01" any Othé;'=
s.ubstantive l'imitaf.ions-ion thexrpower The “consequences of [Appellant s] |
interpretation” of an Stat § 15 99 are the elimination of those substantlve 11m1ts See
Minn. Stat. § 645.16,. b _(6.)7, _,T-he- legislature, of course, could not haVe mten‘ded any such
drastic alteration of subst‘aﬁtive law via a timing statute. |

Further, the leglslature has prowded a set of presumptions to. be used in
ascertaining leglslatlve intent should this Court look beyond the obvzous nmlng-reléted as
(')pposed to substantive nature of Minn. Stat. § 15.99. Minn. Stat. '§.6345;17 s‘tates:

In ascertammg the mtentlon of the legislature the courts may be gulded by
-the following presumptlons

'(1) The Ieglslature does not intend a result that is absurd, 1mposs1b1e of

- execution, or unreasonable; '

(2) The legislature intends the entire statute to be effective and certam |

'(3) The. Ieglslature does not intend to violate the constltutlon of the Umted .
States or of this state;

“@ When a court of last resort has construed the language of a Iaw, the
ieglslature in subsequent laws on the same subject matter intends the
same construction to be placed upon such language; and

(5) The leglslature intends to favor pubhc mterest ‘as against any’ pnvate
mterest :
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Appellant’s desired reading of Minn. Stat. § 15.99, which as noted herein would be
contrary to its text, also runs counter to several of these presumptions. |
First, a construction of Minn. Stat. § 15.99 that would confer upon local
governments, afier the e}ipiretion- of sixty days, power to appr'ove limitless exemptions
under the WCA they eonld not approve prior to that time, would be absurd and |
unreasonable. The flegjiélat’ﬂre conltl not have intended to alter all of substantive raw-—in- e
pursuit of more p.r'o'mpttla.n(.:?[ V,us'e: decisions, particularly without any discussion which- %)
would indicate such. grandloseand nnprecedented intentions. Secondly, Appeﬂant" S
construction of an, Stat § 1 599 Wonid"inevitably lead to violations of theUSand =
Minnesota const'itutions-;{."Sirﬁijle-'.ne'gligenCe on the part of a clerk working for some’
agency or local govern’ment,' byfaﬂmg to correctly calculate the timing for a 'decieion on. :: .
an application, could eviscerate that entity’s ability to uphold constitutional prdteetions.
Under Appellant’s _reading‘of Minn. Stat. § 15.99, the agency or local authorities ;-Would
then be powerless to opijoee even th_e most heinous discrimination or blatant violations of
fundamental rights. T]:urd, Appellant’s construction of Minn. § 15.99 also would run
afoul of the final presumrition: that the legisiature favors public interest over private gain.
Here, the City’s 5authorityi:éé LGU under the WCA to issue wetland :eXemp‘_t'ion_é is sﬁ'ietly
limited. That linjit'ation_ 1s 'borné- of the WC;A’S bold objective: ‘j‘to achieve:_rronet.l'oss. in
the quantity, qﬁélit'y, and 'Biplogical:diversit‘y of Minnesota’s exisﬁng wetlands.” an
St&t. § 103A‘.291 ‘subd. 2(b)( 1) (seeklng to achieve a “no net 105’3”. of Wet_lands sitdaﬁbi;);
The WCA seeks to preserve for the publlc the state’s precmus water resources and

empowers locai governments w1th1n strict conﬁnes to see to, that Ob_] ectrve In contrast
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Appellant seeks to use a city’s failure to follow a timing statute to circumvent the puiblic
interest and obtain a larger backyard. Absent demonstrated legislative intent to permit it;
such personal interest cannot so réadiiy trample on the public good.

While it is the 2000 vetsion of the statute at issue in this matter, the import of the |
2003 amendment to Minn. Stat. § 15.99 confirms the legislature’s intent that the statute is -
and has always been about_'ﬁming, not aBout- substantive law. The statute was amended
in 2003 to read, in relevant part: “Except as otherwise provided in this section;, section
462:358, subdivision 3b,7 or chapter 5 05, andnotWIthstandmg any other law to the
contrary, an agency must approve or ae'ny within 60 days a written request....”
(emphasis identifying a'me‘ndxf.l:ejnt)'.. The statutes referenced as exceptions to § 15:99 both -
. relate specifically to different time péfid"&_s for decision-making which are exceptéd from -
the sixty-day requirement. See Minn. Stat. § 462.358, subd. 3b (setting a 120_.—day_
timeframe for review of subdivision épplications) and Minn. Stat. § 505 (setting a tl:urty— :
day timeframe for submission of piats“ to the commissioner of transportation). Clearly the
legislative intent with respect to -“'law‘__to the contrary” was limited to timing p_rovi’sions

and was not intended to eviscerate all of substantive law.'?

12 Appellant proposes what amounts t6 1rreconc1lable conflict between statutory
provisions, that the operation of Minn. Stat § 15 99 compels something the WCA flatly
prohibits. Readmg Minn. Stat. § 15.99 as a timiing statute rather than a substantive law:
statute eliminates any such conflict. However, in the event of such a conflict, Minn. Staf.
§.645.26, subd, 1 provides criteria for resolving it: specific provisions prevail over
general ones unless the Iegxslature has a manifest intention that the generai should.
prevail.. In Hyatt v. Anoka Police Dep’t, 691 N.W.2d 824 (Minn. 2005) th15 Court
reconciled a general dog bite liability statute against a speczﬁc provision foruse of
reasonable force by pohce finding that the specific provision prevmled Id. at 830.
Similarly, specific limitations placed on a City over wetland exemptions by the WCA
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The Court of Appeals® decision; which recognizes legislative intent and upholds it,
should be affirmed.

C. Cases interpreting Minn. Stat. § 15.99 consistently hold that it is a timing
statute and not a broad grant of new authority for municipalities.

Minnesota courts have long recognized the legislative objective behind Minn. Stat.
§ 15.99. As the Court of Appeals noted in Manco. of Fairmont, Inc. v. Town Board of

Rockdell Township, 583 N.W.2d 293, 296 (Minn. Ct. App. 1998), Minn. Stat. § 15.99 is

-a timing statute, the purpose of which 1s to keep government agencies from “taking t00

| '.lldﬁg-to decide.” If this Court were ?o accept AppeIl’aIit’-s position, Minn. Stat. § 15-.99
ceases to be a timing statute, as enacted and as mtended, and becomes instead an
oﬁéraréhing grant of unfettered sub'stﬁﬁﬁve’ -éuthofit'y’. Minn. Stat. § 15.99 cannot and does
ot confer unbridled power on mumc1paI governments to authorize actions that state
substantive laws flatly prohibit. In this instance, the WCA and its corresponding rules
éxpressiy confine possible exemptioﬂ_s to wetland replacement requirements to those

- specifically enumerated in the statute. See Minn. Stat. § 103G.2241, subd. 1-10. The

- City’s ability to administer WCA is not granted in the nature of a broad police power, but

pursuant to specific statutory guidelines from which the City has no authority to deviate.

| Thé City can only approve: ari 'exempt'ion"uﬁder the WCA — whether via operation of

Minmn. Stat. § 15.99 or otherwise — which it is authorized by the WCA itself.

should pfevaﬂ over a ge'r_iei‘élf statute Vi'n_te:idcld to insure timely land use decisions. There
- is not manifest intention by the legislature that the provisions of the WCA or any
. substantive provisions of law should be subsumed by Minn. Stat. § 15.99.
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In every case Appellant cites in support of his argument, the relief automatically
approved by operation of Minn. Stat. § 15.99 was within the City’s legislatively-granted

sphere of authority. In American Tower, L.P. v. City of Grant, 636 N.W.2d 309 (Minn.

-2_001), this Court held that Minn. Stat. § 15.99 mandated the approval of a conditional use

permit for a telecommunications tower. The Court of Appeals found in Northern States

Power Co, v. City of Mendota Heights, 646 N.W.2d 919 (Minn. Ct. App: 2002), that

, anStat § 15.99 required approval of a conditional use-rpermit! for improvements to the

of Duluth, 609

ut111ty’s transmission lines. In Demolition Landfﬂl-Service'S LLCv. Ci
- NWwad 278' (Minn. Ct. App. 2000), the Court of Appeals held that Minn. Stat. § 15.99
_' mandated approval of a spec:1al use permit" for a landfill. 14 Appellant also cites the

Court of Appeals’ decision in Kramer v. Otter Tail County Bd. of Comm’rs, 647 N.W.2d

23 (Minn. Ct. App. 2002), which held that Minn. Stat: § 15.99 mandated approval of a
conditional use permit and a plat for shoreland development). In each of these cases, the
. application fell within the respective government’s authority: Minn. Stat. § 462.3595

gives municipalities the authority to issue conditional use permits; counties have para‘llel

BA “speaal use permit” is legally equivalent to a condmenal use permit.
14 The Bnef of Amlcus Curiac Minnesota Association of Realtors (“MAR”) cites these
same cases and uses them to argue that mumclpaht:es attempt to “slink around the
statute’s consequences.” MAR Brief; p. 11. As noted herein, this case is not about

: whether a violation of Minn. Stat, § 15.99 occurred or an evasion of consequences. The.
- ='Clty has afready suffered consequences in this matter: the automatic approval of the

- largest available exempt:lon for filling activities under the WCA. The City viewed any .

o ﬁllmg of the wetland as improper. See AA. 65-74, 76-77. This matter is about whether

the ¢ consequences should also include automatlc approval of matters outside the City’s
scope of authority. In short; the City argues (and the Court of Appeals held) that if an
approval would have been an illegal action before the passing of sixty days, it didnot
‘beconie legal by virtie of Minn. Stat. § 15.99.
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authority under Minn. Stat. § 394.301. Outcomes mandated by Minn. Stat. § 15.99 are
for matters within the legislatively-granted authority of the governmient entity. No case
stands for the proposition that Minn. Stat. § 15.99 can reéult in approval of some
applicatibn which is beyond the parameters of that authority a:ﬁd would flout state
substanﬁve law.
As further support for its argument that Minn. Stat. § 15. 99 supercedcs all

._substantlve law Appellant cites the Court of Appeals dCClSlOIl in Moreno v. City of

-.:;M eapoh 676 . W.2d 1 (Minn. Ct. App: 2004).” As the Coutt of Appeals in this

E matter recogmzed, Moreno is readlly dlstmgtushable from the mstant case and

"A_ppellant S reliance on it s misplaced. Moreno involved an'apphcatz'on by the

‘ Minnca"pblis Institute of Arts for an amendment to its Planned Unit Development in order

10 add a new wing to the Institute. Moreno, 676 N.W.2d at 3-4. The City’s Planning
‘Commission considered and approved the amendment .application. within the 60-day
timeframe set forth in Minn. Stat. § 15.99. Appellant éppéaléd the Planning
Cominission’s decision to the Minneapolis City Council. 1d. The City Council did not
-acf. on the application until after the expiraﬁon of the 60~da$z period. Id. The Court of
Appeals concluded that, under the City’s internal process, a ZOﬁijlg application was not
.,aﬁpro.\'red or denied for purposes of an Stat. § 1599 until the City Council has |
resolved all appeals challénging the application. 1d. at 6. An appeal of the Planmng

Commission decision was not 4 new written request which restarted the 60-day time limit

15 No Supreme Court review of the Court of App_eal's; decision in Moreno was SOugﬁt.
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for Minn. Stat. § 15.99 purposes. Id. at 7. The Court in Moreno also concluded that,
- given that approval had been granted by operation of Minn. Stat. § 15.99, the application
could not be challeniged as arbitrary, capricious or an error of law. Id.

Appellant takes this conclusion and attempts to use it to foreclose any argument by
the City-that' it-had no authority to issue the exemption App'ellant-now seeks to-compel.
Appella'nt-’s assefti'en fails to draw the same critical distinction W]ﬁcﬁ.renders'- of ali the

. cases: he 01tes lnapposue In Moreno, the applicant sought an a:mendment t0 its PUD, the

“terms- of whlch were wholly within the control of the City of Mjnneapohs not limited or
‘ "dJCtatedfby rs'ome' OVemdlng statutory authority. _Mlnne’sota has lo'_n_g. re'cog‘mze‘d the

- generaif.pouc'e powers of municipalities include the power to regulate land use and

development. - Alexander Co. v. City of Owatonna, 24 N.W.2d 244, 251 (Minn. 1946).
- Moreover; pursuant to Minn. Stat. §§ 462.351 et seq., -miinicipalitieé-'haVe broad authority
to enact and enforce planning and zoning regulations such as planned unit developments

and amendments to them. Minneapolis was acting within that authority: Thus,

:oven'idij_lgsta_te-imposed limitations on that authority are not even at issue in Moreno. In

- stark contrast, the instant case iivolves a request for an exemption under WCA, which

e | expressly confines possible wetland replacement exeniptions and narrowly tailors the -

* City’s ability, a5 LGU, to administer them. Minn. Stat. § 103G.2241, subd. 1-10.

e B:i*ie'fs. ﬁl‘ed- bythe parties in the Moreno litigation confirm this understanding.

E Appellant aneapohs Institute of Arts, in a:rgumg fer approval of its planned unit

o :deveiopment amendment application by operatlon of Minn. Stat. § 15 99 expressly stated

. _;: " thatiit “doés not argue that approvals resultmg frcm f.raud or 1:!:{:11_1fe_as—::u:lc_e5 or based on
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manifestly illegal applications, should be exempt from review.” City 35 (emphasis
added). The argument in Moreno involved a dispute over what the City Code authorized
~ regarding zoning and amendments to a planned unit development — all matters
'indisputably within the plenary zoning authority of a municipal 'gové'mment.,lﬁ Here, in
contrast, the issue regards the undisputed fact that the City had no authority < absent
Appellant’s construction of Minn. Stat. § 15.99 violations as cteaﬁng carfe blanch
nimﬁcipal_.',éuthorify to approve applications — to issue an éxempti:c_m fora Typé‘_ 3 wetland
for anything.:more'.thaﬂ it.. already has: the de minimis exemption fbi' 400 squéré'feet _of
ﬁﬂ.' See Minn. -s-tat;'i§..103Gﬁ2'24'1,: subd. 9(5). Appellant:now s_eeks;-an'exémpﬁanwhich

the City has Do statutory authority to issue — an exemption Wthh,If issued by the City,

Would be ‘Fmanifestly ,._ijl_égal” under the WCA. As the parties inMdrend_- recognized, the
decision in thét case '(ioes not suggest the conclusion that a mamfestly 1llegal”
~ exemption must be 1ssued pursuant to Minn. Stat. § 15:99. City 35

M_om', and every other case Appellant cites; involve matters \;v'hich Wéré within
the sphere of _authb'zify of the respective government entity in each case : Appellént.’s
api’iﬁcdtioﬁ; in contrast, if it is construed as Appellant-WOuld-Consﬁué it, i.e.; to éeék. an
.exemptlon for the entire 5 737 square feet of fill, is out31de the C1ty s authonty to issue
-under the WCA The only means by which Appellant could obtam such an ﬂlegal '

exemptlon is-via hlS 'unsuppprtable reading of Minn. Stat; §1 5.99. Appellant’ s attempt,

. 16 The Reply Bnef of the Appellant aneapohs Insntute of Arcs ﬁled in the Moreno
httgatmn isincluded in the C1ty s appendix to this Brief at pp: 25-37. The remainder of
- -the briefs filed by the ‘parties in Moreno were mcluded with the City’s Appendlx at the
Coutt of Appeals at 1 pp: A. 159-221.
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through this litigation, to convert Minn. Stat. § 15.99 from a timeliness requirement for
responses to land use applications into a wholesale grant of substantive authority must be
rejected. The Court of Appeals’ decision should be affirmed.

IV. Limitations on the City’s legal authority are not optional. :

Appellant argues that after the expiration of the Minn. Stat. § 15.99 deadline; “the
City could no longer invoke whatever limits on its powers may have been operative
during the lc'gally allowable. p'e.rio”c'i’ for the City to act.” See Appellant’s Brief, p. 20."
However, lumts on ﬁ:iuﬁicipal aﬁthﬁﬁty exist whether a City “inirdkes”-thém-of__ not. I_
Neither the Appeliaﬁf nor some oddly broad reading of Minn. Stat. § 15.99 can chaﬁge- .
the-Well-sétﬂed principle of .Ia'W' that municipalities have only that authority granted by
the legislature. See Rippen, 96 N.W.2d at 587. Moreover, fedéral and state |
constitutional protections — which would fall under the rubtic of “whatever limits” on a
city’s authority as sﬂggésted by Appellants — cannot simply be brushed aside in pursuit of
Appellant’s overzealous reading of the intended consequences of violating a timing
statute. |

Under Appellant’s view; the power of § 15.99 is boundless. No matter what
application is filed, no miatter how offensive to any substantive law, no ﬁaﬁér that it
treads upon authority far beyond that granted to a municipality, .tli‘e app'licaﬁon is |
approved sunply because it was not denied within sixty days. If a landowner seeks to
" ‘construct-a publié pool that Would discriminate on the basis of race and fdf'whétever |
 reasot the ?ippliCation-Was not denied w1th1n sixty days, it wbuid. ﬁave to.be eippmx}e'd

notvvlthstandmg that it blatantly violates state or federal Civil Righits laws and the
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Fourteenth Amendment.!” If a landowner proposed a high-stakes casino or a brothel in a
residential area and the city miscalculated the number of days it had fo act on the
proposal, the city would be powerless to reject the proposal regardless of its illegality.
Those “other laws” would be distegarded simply by operation of Minn. Stat. § 1.5,;99'
under Appellant’s formulation.'® Further, it matters not to Appellant whether the
.municipality was merely negligent or actively engaging in nefarious conduct.
Appellant’s interpretation of Minn. Stat. § 15.99 invites mischief in the event 'a. city or
other agency under the statute were in the position_ of seeking to evade sté,te or federal

law or other requirements. In thatinstance, a city could deliberately fail to act on an

17 Of course, no state law could trump those federal provisions, but that is precisely why
Appellant’s argument must fail. Appellant argues, taking the statute entirely out of its
context, that all other law must bow before the power of Minn. Stat. § 15.99. While
permitting violations of the WCA may not so readily prove patently offensive,
Appellant’s argument offers no logical stopping point. There is no line that can logically
be drawn which would allow Minn. Stat. § 15.99 to trump WCA, but fall short of
permitting racial discrimination or other prohibited conduct. Both are covered by “other
law.” Both would be cast aside if Minn. Stat. § 15.99 has the indelible power that
Appellant suggests.

18 Amicus Curiae MAR. argues that negative consequences for the delinquent
- ‘municipality are the intended penalty of Minn: Stat. § 15.99. MAR Brief, pp. 9-11.
However, when a municipality is forced by virtue of its failure to act to approve whatever
. application was submitted, the penalty may far outweigh the offerise and moreover, may -
punish those who had no power over the decision-making process. Automatic approval
of an application submitted to the wrong municipality, for example, would penalize an
entity which never even saw the application. Where a proposed use is, for example,
discriminatory or damaging to the environment in a manner outside the scope of the
City’s authority, those penalized by the automatic approval include victims of
discrimination and the general public. Certamly such an approach would encompass far
- more than the legislature intended; it is a can of spraypamt where a pomted brush would

do. Rather, the intended targets (and no others) are penalized if the statute is construed as

the Court of Appeals did: fo require automatic. approval of matters which are otherwise
within the municipality’s scope of authority. :
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application which blatantly violates the law it opposes and see that law cast aside because
it is “contrary” to automatic approval under Minn. Stat. § 15.99.

Appellant would have this Court hold that, if a municipal government simply fails
tb (or waits to) act until after sixty days have elapsed on a written zoning request, Minn.
Stat. § 15.99 trumps all other law and the app'lic'aticin is approved. The municipality’s

- power to approve any request — regardless of its nature or legality — would be unlimited
* because of Minn. Stat. § 15.99. Moreover, it would not even matter in Appellant’s view
- whether an applicant submitfed itg reqﬁest-ft}’tﬁéz.'correct municipality or agency." .
Appéllant' could have submitted his wetland éxélﬁpﬁon. application for his Minnetrista
- property for consideration by Orono or Brooklyn Park. Another applicant could have -
submitted an application related to property; he did not even own. A third appiicant'cbilld.

request a permit for a septic system in Duluth from the Department of Economic

¥ Amicus BATC ev1dently shares this extreme view and believes that the onus should be
on the municipality to correct an applicant’s mistake. BATC fears that applicants will

rely on a municipality’s inaction to their detriment and worries that prosecution could be
the result. See BATC Brief, pp. 7-8. Such fears are unfounded. If the applicant submits

- an application for something within the municipality’s power to grant (and it is related to

. property the applicant owns within that municipality); Minn. Stat. § 15.99 Would ‘mandate
approval after sixty days as intended. If, however, the applicant submits an application =
for a substantively illegal use (as Appellant did here) or for any use on property it does
‘not own or which lies outside the mumc:pal boundaries, it has no entitlement to rely on
inaction. Moreover, such a contention flies in the face of the presumption that citizens
should “acquaint themselves with those laws that are likely to affect their usual -
activities.” State v. Jacobsen;, 687 N.W.2d 610,.615 (Minn, 2005). Under Appellant’s
constructlon, he bears no responsibility for illegally filling a wetland and then seeking an
illegal exemption whmh the City had no authority to approve. BATC cites Yeh v. Cass,
696 N.W.2d 115, 132 (Mlnn Ct: App. 2005), but mischaracterizes its holdmg Yeh
stands for the proposition that vested rights do not aitach to approvals When a developer
mischaracterized what it seeks to build. Id. _
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Security.”® Issues such as municipal boundaries anﬂ jurisdictions, ownership of real
property, and agencies’ spheres of authority are all defined by law — law which would be
aisregarded under Appellant’s formulation of Minn. Stat. § 15.99 unless action was taken
within sixty days. Had the legislature intended t'd' enact such a sea change in Minnesota
law (leaving aside questions of Whether it could eveni do so), it would have done so in
-'sdme fashion other than burying this seemingly i_nhocudué 1-anguage in a timing statute.
 The City has no more authority fo grant larger or différent wetland filling
e eXeinptions than those set by the WCA than it vfouldtdapprove a racially discriminatory =
'puﬁlic':"-pﬁdk let alone one on property .the'applicant did ':nbt"eve'n own or that was within
- some other municipality’s boundaries. None of théée' flatly illegal approvals could be
. compelled by operation of Minn. Stat. § 15.99. The simple fact is that Appellant is
seeking automatic approval of an applicatibn the City has ho power — as a result of the
timing requirements of Minn. Stat. § 15.99 or otherwise — to grant.
Minn. Stat. § 15.99 does n‘pf operate as a grant of unfettered substantive authority
to agencies and municipal goV§Ments. Nor does it pefmit'them to flout principles of
. prqpcrty ownership or act beyc;nd the\scope of theﬁ jurisdictional or substantive

bouridaries. The Court of 'A’pp'eais > decision -_é;hohld be affirmed.

e Whﬂe DES generally Would 1ot be involved in land use demsmn—makmg, it méets the '
definition of “agency” in the statute and would be covered by its provisions. See an
Stat. § 15.99, subd. 1 (at AA. 201).
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V.  Appellant’s argument regarding its “compromise” proposal has
l_mthing to do with what could have been approved by operation of
Minn. Stat. § 15.99. '

Appellant.'raises a new argument in its brief: that the City had the authority to
approve a replacement plan under the WCA and.that somehow Appellant’s requested
relief should be granted on that basis. First, this argument did not appear in Appellant’s
Petition for Review to this Court and was not briefed at the Coutt of Appeals. Forthat
reason alone; this Court should not consider it. See Eakman v, Brutger, 285 N.W.2d 95,

- 97:(Minn, __1979) (holding that, pursuant to “well-established principles,” new arguments
" ‘are not considered on appeal).

Even if it is considered by this Court, the argument has no bearing on whether the
City was compelled to approve an illegal application under Minn. Stat. § 15.99. What
Appeilaht now terms an application for a “compromise replacement plan” was first
offered at a meeting of the Minnetrista City Councii on Februziry 3, 2003. See AA. 66
(pp 6-7). A replacement plan is a possible alternative to seeking an exemption. Minn.

“R. 8420.0290, subp. 4, permits consideration of an “after-the-fact replacement” of
- wetlands “at a ratio not to exceed twice the replacement ratio otherwise specified.” See
~ AA.209. The replacement ratio which would have been required in this matter was a

* standad two-to-one replacement. See Minn, Stat. § 103G.222, subd. 1(e) (setting

. requirement for replacement of wetlands .ﬁ_ﬂe'd Oﬂ.non-_agrif;:ultu'rai land at two-to-one).
Under Minn. R. 8420.0290, subp. 4, the City thus could havé considered a ratio of
replacémeﬁt of up to four-to-one. Appellant, via his counsel on February 3, 2003, offered |

a replacement of roughly half the wetland (essentially, a ohe-to-two ratio of replac.emenf). N
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and a cash payment of $4,800. The City rejected the cqmpr'o_misé offer on the same night
it was offered. See AA 76-77. There is no lapse of time (much ‘leés- sixty days) and no
basis to require that the City accept a compromise proposal which fell far short of the
maxiﬁlum replacement_ contemplated by the Minnesota Rules. To the extent the oral
compromise proposal can even be considered a proper land use application, the City
rejected it onthe same day it was offered. Id. Minn. Stat. § '.1'5.,.99:ha_s no relevance to
- such a situation.

| | CONCLUSION “

R Through 'hiS‘iaWsﬂit, Appellant seeks'3an'CXempﬁpn- afofﬁ}aﬁifés_tly illegal filling
activity which the WCA does not authorize municipaf g’ovemﬁjents to-grant. Appellant
insists that Mian. Stat. § 15.99 dictates that any application which is not denied within the
-statﬁté’.s time limitation — even a flatly illegal application — is automatically approved.
Mlnn Stat. § 15.99 is intended and was written to-insure that mujjicipai governments do
not take too long to decide on land use applications. The statute is not an overarching

-abrogation of all other provisions of law. The City has al'rca;iy issued the largest
exemption available under the WCA — one that is in fact larger than the one for which
Appéliaht actually applied in this matter — and Appellant’s offet of compromise was
iﬁade‘qhﬁ;te; | |
Appellant’s éii_ggéstion that the Courtof Appeals exceeded its authority in this
matter is without mierit, The Court of Appeals simply fe_éogiaiz'ed Minn. Stat. § 15.99 for

. preéiéély what it is — a timing statute which was interided to require prompt action. Mini.
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Stat. § 15.99 is not an unfettered grant of authority to entities whose power is otherwise
set by specific statutory parameters.

This Court should affirm the Court of Appeals’ decision in tl:us matter.

K3’

Dated this§& ~day of April, 2006. o
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