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Apellant's Arguments 

I. THE DISTRICT COURt ERREb WHEN IT HELD THAT RESPONDENT'S 

NONCONFORMITY COULD BE: CONTINUED BECAUSE UNDER THE 

PLAtN LANG-uA-G-E OF MtNN. STAT. 462.'3-57 St:JBB: 1E RES-pHNBENT'S 

NONCONFORMITY WAS DISCONTINUED WHEN HE FAILED TO APPLY FOR 

A BUILDING PERMIT WITHIN 180 DAYS OF ITS DESTRUCTION. 

II. ASSUMING FOR THE SAKE OF ARGUMENT THAT THE LANGUAGE OF 

MINN. STAT. 462.357 SUBD. 1(E) IS AMBIGUOUS, THIS COURT SHOULD 

STILL REVERSE THE DISTRICT COURT BECAUSE THE INTENT OF THE 

LEGISLATURE WAS TO DISCONTINUE NONCONFORMITIES WHEN THEY 

ARE DESTROYED AND NO BUILDING PERMIT IS APPLIED FOR WITHIN 180 

DAYS. 



Response to Appelanfs Argument I 
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I. The District Court Erred .... 

Rrst and foremost-, 9aniel erttel (Respond-ant} was warki11g tmder a le§al 

building permit when the construction accident occured in November 2007, see App. 7 

and 8. That permit was issued on September 25, 2007 by Barry Olson, building 

inspector for Bums Township. 

note; (Bums Township did not incorporate as the city of Nowthen until May of 2008.) 

The roof on Orttel's house was leaking and· infested with bats. On building permit 

application (App. 6), under description of repairs, Orttel wrote 'replace roof. and siding, 

some structural reinforcement and replacement.' Barry olson told Orttel that he may 

have to go all the way down to the foundation being the house was old balloon style 

construction. Barry Olson issued the permit for roof, siding and windows, that were in 

roof area. On november 24, 2007 while lifting a large section of rotted roof the entire 

house was nearly pushed down. For safety's sake Orttel's contracted roofers removed 

the upper ievei of the house and dumped debris in on-site refuse containers. The iower 

level of the house which was occupied by Orttel's full time employee was unharmed. 

On 11-30-07 Barry Olson arrived at Orttel's house to red tag the construction 

site. (see App. 91ower page) Barry Olson told Orttel and four contracted workers that 

the stop work order was for no demolition permit. Orttel explained this was an accident 

· and he had only removed the debris for safety's sake. Under state building code law, 

when posting a stop work order, an inspector must 'clearly' state conditions to resume 

/. 



construction. BaiTy Olson simply wrote 'NO PERMIT'. No mention was made of a 180 

day deadline to apply for a building permit Due to poor health and cold weather Orttel 

decided to put the project on hold. He covered the remaining structure to protect the 

Oak flooring and prevent leakage in the lower level. With a walk-out basement 

entrance; it was in essence an Earth Burm tmtil it ootild be re-eanstftleted; 

In March of 2008 Orttel went to Bums Township to talk to Barry. Olson about 

resuming construction on his house. Though no mention was was made of a 180 day 

deadline to rebuild, Barry Olson did say there would be setback issues. Barry Olson 

-
also told Orttel he would have to present an alternate site plan and an alternate sewer 

plan. This did>not sound right being this was a construction accident under a legal -

building permit, it seemed the proper solution would be to amend the existing building 

permit Orttel then got a copy of Bums Township's building and zoning ordinances 

which were later adopted by the city of Nowthen when the township incorporated as a 

city in May of 2008 - (App. 223) non-conforming uses/structures section 401-3 "lf ~uch 

non-conforming use consists of a substantial building and CE.J\.SES TO BE USED FOR 

A CONTiNUOUS PERiOD OF ONE Y't::AR; any subsequent use of said buiiding shaii 

be in conformity to the requirements of this ordinance. "The structure at  

 has never ceased to be used for a period of one year. The tower level has been 

occupied since the construction accident 

Daniel Orttel was diagnosed with Cancer in the spring of 2008. He believed that 

· as tong as he kept the structure occupied and his original building permit was never 

revoked, he could resume construction when his health was better. Daniel Orttel was 

z, 



never told about a 180 day deadline to apply for a building permit if over 50% of the 

structure was destroyed even when he asked for a copy of current building and zoning 

ordinances at Bums Town Hall. Bums Township did not become a City until six months 

after the construction accident (180 days) At no time was Daniel Orttel notified of a 

ehange ift z:ening or building erainanees er that his building permit issued 9-2-5-07 was 

revoked. That permit is still active. 



Response to Appellant's Argument II 
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II Assuming for the Sake of Argument 

Assumifl§ Minf}; Stat-; 492.357 sooa1 {-E) did apply. Orttel was alread-y 

operating under a legal existing permit and in compliance with Bums Township building 

code when constru~on accident occured just 65 days after building permit was issued. 

As far as over 50% of structure being destroyed, that figure was derived by property 

tax assessment. 1n reality the capped 12 course of block lower level which is still 

occupied and the oak flooring still intact on the first floor were the only part of the 1 00 

plus year old structure that wasn't deteriorating at the time of the accjdent. And ifthe 

city of Nowthen succeeded in denying Orttel use of the existing foundation (App. 177 

and 178) the cost of a new foundation, new sewer, new well, new electric, and 

excessive excavation would be three times the co~t of what was destroyed in the 

accident. Not to mention loss of livelihood and a driveway which must cross a wet land 

to reach new location. The location where Orttel would have to move his house to is 

neariy 600 feet from his garage and poie buiiding and wouid eiiminate the propagation 

portion of his tree nursery. Orttel still strongly contends that the three criteria necessary 

to grant a hardship variance were met even though Orttel should never have been 

required to request a variance. 



Respondent's Summary 

.;e this ordeal began, the treatment t have recieved from Bums Township, the 

wthen and the league of Cities has gone from arbitrary and capricious to 

m-alieiaus; Knowing that there was n& insuranee eaverage en the oontrasters 

ble for the construction accident and that I was diagnosed with terminal 

nt malanoma cancer, they chose to ignore every law that would allow me to 

my home. They actually expected me to change property lines and buy a 

11dard slab home of a neighbor who wanted to- build a new home on higher 

J. (App. 190 and 191) This was a mild form of blackmail. Either buy a slab home 

1 the 1950's or move 600 feet from your new farm building and garage at an extra 

>f over $100,000.00. In closing, why am I battling the League of cities when the 

truction accident which led to all of this occured under an existing building permit 

1 Burns Township six months before Burns Township became the city of Nowthen. 

the league of cities even have jurisdiction in this matter? 

Over the four year penoq, since I qr~w ~ permq to r~la~ ~he roof on my farm 
. ~ ,. ' ' . 

use, i have had three surgeries to remave maiignandumo~s.'. i've been through 
L~ ; i. ?~- I ; ! p •. 7 ~ ~\~ ~ ~~ t ~-; ; ... : •- • . ' ., 

:tensive chemo therapy. f\19W, In rt!tmi~tf!ln, J pf~Y fhi~ OQflqffiPIJ? co~rt will uphold the 

tstrict court's decision and allow me to rebuild my house and return to my farm. 

Respectfully, 

DanielS. Ortell 

s 



Re: Daniel S. Orttel 
Vs. 

Cizy ofNowthen 

GENERAL AFFIDAVIT 

District o:>urt Co1JJ11¥ of Anoka 

-November 18~ 2010 

_ My name is Mark PaddOCk. I -was livfug in the lower level at  
m Nowllien l:iefore~ (]uriDj, and after tlie construction 3cctdent ln. November Of2U07. Jii 
exchange for rent I helped Dan with farmwork and repair on his equipment The lower 
level ofthe house had its own kitche~ bath and living area and it's own private walk out 
entrance. 

No damage was done to the lower levelofthe house when the upper level fell. 
Dan moved into his mother~s house after the construction accident and was diagnosed 
with cancer. The roof contractor claimed he was-insured but was not. Replacing the roof, 
was to be in exchange for a large landscaping job Dan had done for him. From July 2008 
through December 2008 Jana Olson stayed at the house~ other than that I lived at  

 in No~ MN :from June 2006 until Aprilof2010 when Kim Peechia 
mov.edin.. 
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